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DISTRICT  CUT  NEW-YOXK,  m. 

BE  IT  RCMEMBERBD,  That  on  the  eleTenth  daj  of  FebnurT,  fai  th« 
thirtr-fifth  jear  of  the  Independenee  of  the  United  States  of  America, 
Isaac  kxlky,  of  the  laid  distnet,  hath  deposited  in  this  oAee  the  title  of  a 
booky  the  right  whereof  he  claims  as  proprietor,  in  the  words  and  figures 
foUowing^  to  wit; 

"  Reports  of  Cases  arcned  and  determined  in  the  Supreme  Court  of  Ap- 
**  peals  of  Virpnia :  with  Select  Cases,  relating  ehieflj  to  PoinU  of,  Practioe, 
«*  decided  by  tkt  SnperiorComt  of  Chaaeenr  lor  the  Rlehuiond  Dutrict. 
•<  Yototae  rvr.  tqr  WOttam  tV.  Ueaing  and  in^ 

Iir  coHroRM ITT  to  the  act  of  the  Congress  of  the  United  States,  enti- 
tled, **  An  aet  ftn*  the  eneoonigement  of  learntog,  by  securing  the  copies  of 
*'  mapiu  charts  and  books,  to  the  authors  and  proprietors  of  such  copies,  during 
'*  the  times  therein  mentioned ;"  and  also  to  an  act,  entitled,  *'  An  act,  sop* 
'*  plementary  to  an  act,  entitled,  an  act  for  the  encouragement  of  learning, 
*'  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  pro- 
**  prietors  of  such  copies,  during  the  times  therein  mentioned,  and  extending 
**  the  benefits  thereof  to  the  arts  of  designing,  engra?ing  and  etchbg  histori- 
"  cal  and  other  printi.'* 

CHARLES  CLINTON, 

Clerk  of  the  Oistriet  of  New.Tork. 
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Page  153,  Unt  Sih,  iat  **  ESxaiet^  rmd  ^  Jmm.'' 

P^e  IS5,  St  the  end  of  the  eeteof  Braxfnw.  Game*  U  •tkent  ftdd, 

"  Wednttdoffy  October  11th.   Br  ths  Coubt,  eomiitiiig  of  Jodgw 

**Fi.EMiirGnidTucKKB,  the  decree  wm  reverted,  tad  the  UU  dfamiwed, 

"  M  to  the  eppeUftnt  Arme  Cerdin  Braxton^  who  vm  Ofdered  to  he  ^pneted 

**  in  the  potienion  of  Thamar  and  her  ioereaie.'* 
P^  17%  at  the  end  of  the  eaie  of  Efipee'e  Ea^re  ▼.  CMr  U  W^fe^  add, 
<*  Judge  Fi.cMiirG  laid  H  was  the  nnanimons  opiuoB  of  the  Coot  that 

^  the  judgment  be  aflbrmed.*' 
Page  S83,  in  the  neUy  the  reporten  were  miataken  b  aappowngthat  Jadge 
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CASES 

ARGITED  AND  DETERMINfiD 
IN  THE 

SUPREME  COURT  OF  APPEALS 

OP 

VIRGINIA : 
At  the  Term  commencing  in  April,  1809. 

&   THE  THIRTT-THIRO  TKAR  OF   THX  OOU1IONVBALT%< 

{jContiniud.') 


Judges,  PETER  LYONS,(l)  EstyriRE,  Presidmt. 
WILLIAM  FLEMING,  EsqpiaE. 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  EsqpiRE. 

Attohney-Genirai, 
PHILIP  NORBORNE  NICHOLAS,  Es<ujire. 


Coleman,  Executor  and  Trustee  of  Rowlett,  against  Wednetdm, 

Moody.  •^**^ 

I;    The  rea^ 
w.  ^ -.-.^.^  «^^^.^««        ,.    ,        ,      ^  ^  ^  -^  tofiflWe notice 

TS ANCISMOODTvif  fhed  to  the  County  Court  of  Meci-  which  the  Uw 
knburgh  for  leave  to  erect  a  water  grist-mill  on  Butcher^s  JSIng^d^S 
creek,  being  proprietor  of  the  land  on  both  sides  of  the  j^^"^'^  ^^ 
stream  at  the  place  proposed  for  the  abutment.     He  gave  «"*««m«f*n- 
a  written  notice,  of  his  intention  to  move  for  a  writ  of  fo>*e,  where  a 

rriR  ^  ,  .  ,   notice  was  IcH 

ad  quod  damnum^  to  Thomas  Coleman^  ^^  actmg  trustee  and  with  the  wife 
**  executor  of  Thomas  Rowlett^  deceased,''  stating  that  he  at  hb  Sweu 

ling^-hoasey 
(1)  Judge  Ltoks  was  absent  the  whole  of  this  term  0%  locU  at  the  Uut^  bar-  J^***"   IJ  ^JJ*^ 
1^  been  prerented  from  attemliog  by  iadispositita»  adrerse  party 
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April,      the  said  Coleman  had  lands  above  the  said  place,    on  the 

^^^^^^r^^^    said  stream,  vested  in  him  in  trust  for  certain  purposes  de- 

Coleman      signated  by  the  hist  will  and  testament  of  his  testator,  and 

M<M>dy.      ^'^^  ^^  object  of  the  intended  application  was  to  ascertain 

—   what  damages  might   be  occasioned  to  him  as  acting  trus- 

that  he    wai  r  •!  i_  i  •  j%  r 

absent  on  a  tee  aforcsaid,  or  to  other  persons,  by  erecting  a  dam  oi 
mh7/^  Itaui  the  height  of  15  feet  2  inches.  In  the  petitioi^  and  order 
arpeawraiio*  ^^^  ^^  ^"'  ^^  ^^  f  worf  damnum^  as  stated  in  the  record, 
that  u»e  no-  nothine  was  said  of  the  heic:ht  of  the  dam  ;  but  the  writ 

Uce     mttrfu  ^  ... 

preTumsiy  issued  by  the  clerk  directed  the  inquiry  of  damages  to  be 
en  to  the  par^  made,  upon  the  supposition  that  the  height  of  the  dam 
^t^tlTe  tak-  ^^*  ^^  ^^  as  above  mentioned.  A  notice  was  also  given  to 
^iU^o'lI^S  ^^^^^^^  ^f  the  time  and  place  of  meeting  of  the  Jury, 
have     been    ^ho  found  that,  bv  a  dam  15  feet  and  two  inches  hidi,  no 

postponed,  at  .«  %        ■ 

It    respected  mansion-house,  offices,  curtilage  or  orchard  would  be  over- 

the  caase,  till  flowed  ;  diat  the  passage  of  iish  and  ordinary  navigation 

it**  waf^lIeW  would  not  be  obstructed  ;  and  that,  in  their  opinion,  the 

Uce  was  In^  health  of  the  neighbours  would  not  be  annoyed  b}»  the 

•»jjfl*j*«nt».«»"i  stagnation  6f  the  waters  ;  that  three  acres  of  land  belong- 

taken    under 

it    vas    suppressed. 

2.  An  inquisition  on  a  writ  of  ad  quod  damnum  in  a  mill  ease,  havip^  fhiind  that  lands  of 
7*.  Ji.  deceased,  wouitl  be  »>Tcrflowed,  and  a  summons  haring  issued  to  T.  C.  acting  execu- 
tor and  trustee  of  the  decedent,  to  shew  cause  why  leave  should  not  be  given  to  erect  the 
mill ;  and  T.  C  having  appeareil  and  contesteil  the  motion  on  iti  merits,  he  was  precluded 
from  afterwards  saying  that  he  M'a&  not  legally  summoned  as  the  tenant  or  proprietor  of 
the  land. 

3.  The  mentioning  in  the  writ  of  ad  gjtod  damnum  a  certain  height  for  the  mill-^lum,  is 
no  ground  for  setting  a^ide  the  proceedings  at  tlie  instance  of  the  opposing  party ;  notwith- 
standing  no  particular  hciglH,  was  spedlied  in  the  order  direcUng  the  writ. 

4.  If  the  Jury  find  that  a  certain  number  of  acres  of  lapd  will  he  overflowed,  **  together 
**  -with  aU  (tther  damages  to  the  value  of  a  8pecifie<t  sum,'*  it  is  special  enough,  and  will  not 

•  bar  an  actios  for  any  damages  not  foreseen  and  estimated  by  them. 

5.  An  onler  of  Court  grunting  leave  to  erect  a  mill  is  valid,  though  no  order  he  mide  di- 
recting payment  of  the  damages  fiund  by  the  inquisition. 

6.  An  inquisition  in  a  mill  cafie  ought  not  to  be  set  aside  on  the  ground  tliat  the  iurors, 
bcfbre  thcv  wtfe  suoni,  »ud  a4\envar<l«,  when  their  verdict  had  been  agreed  upon,  but  l»c- 
foit;  they  had  sijg^cd  it,  iif  e  and  drank  moderately  at  the  expense  of  the  appcUant*  no  cor- 
ruptbn  aiipearing,  and  the  opposite  party  having  consented. 

7.  It  is  sufiiivient  fin-  the  clerk  to  state  in  the  record,  that  the  writ  of  ad  quod  damnum 
with  the  inquipition  annexed,  was  returned  by  the  sheriff,  without  inserting  a  copy  of  the 
signature  uC  Ute  sheril)*,  or  of  Jtis  deputy,  to  the  rutum  ;  a  copy  of  the  inquisitioii  itself 
with  tJie  siguatures  of  liie  jurors  bebg  inserted  in  tlic  record. 
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overflowed^  together  with  all  other  dawiages  to  the  value     s^r>r>^ 
of  fi.iy  dollars  ;  and  tliat.  the  estate  of  no  other  person     Coicniao 
would  sustain  any  damage.     Their  inquisition  so  made       McmmIt. 
was  first  signed  and  sealed  by  Jolin  G.  Baptist^  (the  depu-  - 

ty-sheriff  who  attended  them,)  in   this  manner,  ^^  Witness 
*'  John  C  Bapthty  (seal,)"  and  then  by  the  twelve  jurors, 
and  tog^^ther  with  the  writ  was  returned  by  the  sheriff  to  the 
succeeding  Court ;  but  the  signature  of  the  high  sheriff  or 
his  deputy  to  the  return  on  the  writ  was  not  inserted  in 
the  record  ;  ntiihtr  was  his  tide  of  deputy-sheriff  added 
to  the  signature  of  jfohn  G.  Baptiat*     On  the  return  of  the 
inquest,  the  Court  ordered  a  summons  to  be   issued  to 
Thomas  Coleman^  '^sole  acting  executor  and  trustee  of  Tho' 
"  mas  £cwJetty  deceased,"  to  shew  cause  if  any  he  could, 
why  leave  should  not  be  granted  to  Francis  Moodtj  to  build 
his  mill  agreeable  to  the  inquisition  and  Jury^s  report  there- 
upon,    l^hia  summons   was  returned,  executed  by  John 
G*  Baptist^  deputy  of  William  (?•  Baptist^  sheriff.     Thomas 
Coleman  accordingly  appeared,  and  endeavoured  to  shew 
cause  ;  but,  after  hearing  the  parties   by  their  attorneys, 
and  the  evidence  on  both  sides,  the  Court  granted  Moody 
leave  to  erect  the  mill  and  dam,  to  the  height  of  15  feet 
and  two  inches.     No  order  was  made  directing  the  pay- 
ment of  the  fifty  dollars  to  Coleman^  but  the  record  stated 
that  Moody  produced  the  money  at  the  clerk's  table,  and 
called  on  ColemarCs  attorney  to  receive  it,   who  refused  ; 
and  no  person  entitled  thereto  appearing  to  receive  it,  it 
was  ordered  that  the  clerk  should  receive  and  keep  it  for 
the  benefit  of"  the  proprietors  or  persons  damaged  agrvica- 
"  ble  to  the  inquest." 

On  an  appeal  to  the  District  Court  of  Brunswick^  the 
order  of  the  County  Court  was  affirmed ;  whereupon  Cole- 
man again  appealed  to  the  Court  of  Appeals. 

A  number  of  witnesses  were  examined  before  this  Court, 
whose  testimony  (under  the  rule  now  established)  was 
committed  to  writing  ;  but  to  mention  even  its  substance, 
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in  our  report  of  the  case,  would  be  tedious  and  useless. 
Suffice  it  to  say  that  the  weight  of  evidence  was  in  favour 
of  establishing  the  mill,  as  greatly  conducive  to  the  con- 
venience of  the  neighbourhood  ;  and  the  witnesses  gene* 
rally  were  of  opinion,  that  the  quantum  of  damages  had 
been  rather  overrated  by  the  Jury,  for  the  purpose  of 
satisfying  Colemanj  and  putting  an  end  to  further  contro- 
versy. One  circumstance,  however,  must  be  noted.  It 
appeared  in  evidence  that  the  Jury  met  at  Moodifa  house  ; 
that  the  weather  being  very  warm,  and  some  of  them  havr 
ing  travelled  a  considerable  distance,  he  set  out  some 
spirits,  took  a  drink  himself,  and  said  he  was  disagreeably 
situated  because  he  could  not  offer  them  any;  thatCb/rmon, 
who  was  present,  said  he  had  no  objection  to  their  taking 
some  refreshment,  and  so  saying,  set  the  example  himself ; 
that  thereupon  most  of  the  Jury  took  a  litde  spirits  and 
water  ;  that  when  they  had  finished  viewing  the  mill-seat 
and  grounds  on  the  creek,  they  returned  to  the  house,  at  a 
late  hour  in  the  evening,  after  having  agreed  on  their  re- 
port ;  and  while  the  deputy-sheriff  and  surveyor  who  at- 
ended  them  were  writing  the  inquisition,  they  again  drank 
moderately  and  ate  at  Moody^a  expense  ;  that  Cokman 
made  no  objection  to  their  doing  so,  partook  of  the  same 
refreshments,  and  stayed  with  them  until  they  had  all  sign- 
ed the  inquisition ;  that  some  of  the  jurors  might,  perhaps, 
hvLveJeit  what  they  drank,  but  none  of  them  appeared  in- 
toxicated ;  that  one  of  them  made  a  slight  objection  ta 
part  of  the  inquisition,  before  it  was  finished,  but  after- 
wards waived  the  objection,  and  approved  of  it  as  written. 
On  the  part  of  the  appellee,  for  thfi  purpose  of  proving 
that  Coleman^  as  proprietor  or  tenant  of  the  land,  was  the 
person  who  ought  to  have  been  summoned,  the  will  of 
Thomas  Rowlett^  dated  the  29th  of  December^  1805,  and 
recorded  tl\e  13Lh  of  January^  1806,  was  introduced  and 
read  ;  (though  not  inserted  in  the  record  of  the  proceed- 
ings in  this  cause  in  either  of  the  Courts  below  ;)  but  the 
Judges  gave  no  opinion  relative  to  its  admissibility  as  evi- 
dence.    From  that  document  it  appeared^  that  after  certain 
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specific  and  pecuniary  legacies,  the  testator  directed  ali  the  April, 
residue  of  his  estate,  both  real  and  personal,  to  be  kept 
together  for  two  years  after  his  death,  and  then  to  be 
sold  by  his  executors,  and  ^^  after  paying  his  debts,  if  any 
^  should  be  due,  and  the  legacies  aforesaid,  that  the  whole 
"  of  his  estate  arising  from  the  satd  sales ^  and  the  profits 
**  of  his  estate  until » the  said  salesy  be  divided  into  three 
"  equal  parts,"  &c.  Thomas  Coleman  alone  qualified  as 
executor.  The  summons  was  issued  August  12th,  and 
served  September  14th,  1807;  and  the  County  Court  acted 
finally  on  the  subject  in  December  following,  before  the 
two  years  in  which  the  estate  was  directed  to  be  kept  to- 
gether had  expired.  Parol  evidence  was  also  introduced 
(without  any  decision  as  to  its  being  admissible)  to  shew 
that  Coleman  exercised  acts  of  ownership,  or  such  as  evin- 
ced possession  of  the  land,  during  those  two  years,  by  em- 
ploying overseers  and  receiving  the  profits  ;  in  the  course 
of  which  investigation  it  appeared,  that  shortly  after  the 
decision  in  the  County  Court,  he  sold  the  land  at  public 
sale,  in  obedience  to  the  directions  of  the  will,  and  became 
himself  the  purchaser. 
^  [Among  other  evidence  the   appellant  offered  to  read 

the  deposition  of  William  W.  Green,  taken  by  virtue  of  a 
commission  issued  from  this  Court  on  an  affidavit  filed, 
that  the  witness  was,  through  infirmity,  unable  to  attend* 
It  appeared  that  Coleman  had  himself  accompanied  the 
person  employed  to  give  notice  of  the  time  and  place,  to 
the  house  of  Moody,  whose  wife  informed  them  that  he 
was  then  in  North-Carolina,  and  would  not  return  until  a 
day  or  two  after  that  appointed  for  taking  the  deposition ; 
that  on  their  way,  they  had  been  told  by  others,  that  Moody 
was  gone  to  North-Carolina  ;  that  nevertheless,  the  notice 
was  given  to  Mrs.  Moody  on  a  Saturday,  and  the  deposi- 
tion taken  on  the  Wednesday  following,  being  the  22d  day 
of  March  ;  that  Moody  returned  home  a  day  or  two  after- 
wards ;  that  Coleman,  meeting  with  him  at  a  public  house, 
where  the  witness  and  two  magistrates  happened  to  be 
liresent,  told  him  he  might  ask  the  witness  any  question 
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Apnii^  he  thought  proper,  befoi^e  those  magistrates,  and  the  an- 
swers given  might  be  read  as  evidence  in  the  cause ;  but 
did  not  shew  him  the  deposition,  without  seeu&g  which,  it 
was  contended  on  his  part,  he  could  not  have  known  what 
"  questions  to  ask  ;  that  indeed,  the  paper  itself  Imd,  pre- 
viously to  this  occurrence,  been  delivered  to  the  Clerk  of 
the  Court  of  Appeals*  It  was  also  proved  that  Moody 
was  at  Mecklenburgh  Court  (on  his  way  to  Norih'Caro- 
Una)  the  Thursday  before  that  on  which  the  deposition  ^as 
taken,  and  that  Coleman  was  there  also.  George  K*  Tay- 
lor^ counsel  for  the  appellant,  endeavoured  to  excuse  bis 
precipitation  in  taking  this  deposition  before  Moody^s  re- 
turn, by  stating  that  Coieman  at  that  tipe  expected  At 
cause  to  be  tried  before  the  end  of  the  March  term,  and 
therefore  thought  it  necessary  to  be  expeditious  in  prepa- 
ring for  trial ;  though  during  that  term,  by  consent  of  the 
counsel  on  both  sides,  but  without  his  knowledge  until 
after  the  deposition  was  taken,  the  2d  of  May  was  appoint- 
ed for  the  hearing.  Mr.  Taylor  also  solicited  the  Court 
(should  they  be  of  opinion  that  the  notice  was  insufficient) 
to  renew  the  commission,  and  grant  a  farther  day  in  the 
term.  But  the  Court  unanimously  declared  the  notice  not 
to  have  been  reasonable,  and  rejecting  the  deposition, 
moreover  refused  to  delay  the  hearing.] 

George  K.  Taylor^  for  the  appellant,  (besides  contend- 
ing that,  on  the  merits^  leave  ought  not  to  be  granted  to 
raise  the  dam  to  the  height  of  15  feet  2  inches,)  made  the 
following  objections  to  the  proceedings  in  the  County 
Court. 

1.  According  to  the  3d  section  of  the  act  concerning 
{a\Rer>.Code^  mills,(a)  the  summons  must  be  issued  to  th^  proprietory  or 
tenants  of  the  lands  found  liable  to  damage.  It  should 
have  appeared,  therefore,  upon  the  record,  that  Thomas 
Coleman  was  tenant  or  proprietor;  but  here  there  is  no- 
thing to  shew  this.  He  is  only  styled  executor  and  trustee^ 
bora  neither  of  which  characters  can  it  be  implied  that 
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he  was  entided  to,  or  in  possession  of  the  land.     The  Aprtl, 

case  of  Tanner*s  Administrator  v.  Sadler(ii)  fortifies  this  %^-v^^ 

objection ;  for  there,  though  it  was  decided  that  an  admi-  Coierann 

nistrator,  being  in  possession  of  the  land  of  his  intestate  Moody. 
for  special  purposes,  could  maintain  a  caveat^  yet  the  fact 


of  his  possession  was  expressly  found  in  the  special  verdict,  Mmf.}^.  37o. 
and  nothing  was  left  to  presumption,  or  extrinsic  evidence. 
2*  The  origitial  motion  was  merely  for  a  writ  of  ad 
quod  damnum^  in  general  terms,  and  the  order  of  Court 
was  made  accordingly.  By  what  authority  then  did  the 
elerk  mention  in  the  writ,  15  feet  3  inches?  By  so  doing, 
he  precluded  the  Jury  from  stating  the  advantage  or  disad- 
vantage of  making  the  height  less  or  more  than  that  spc- 
ci€ed  in  the  writ. 

3.  The  Jury  find  **  alt  other  damages,"  to  the  value  of 
fifty  dollars  ;  not  the  injury  to  the  land   alone.     The  7th 

section  of  the  act  of  As8embly(A)  provides,  that  an  action  {b)Rev.Cwk, 
shall  not  be  barred  for  damages  not  foreseen  by  the  Jury ;  '****  *'  ^  *^'" 
yet  this  comprehensive  and  indefinite  finding  of  "  all  other 
**  damages,'*  would  bar  any  future  action.     The  verdict 
should  have  specially  and  distincdy  stated  each  injur}%  and 
its  value. 

4.  After  the  Court  had  granted  leave  to  erect  the  mill, 
Moody  produced  fifty  dollars,  and  no  person  appeared  to 
receive  it.  The  inference  is  strong  that  Coleman  was  not 
the  person  in  possession.  Besides,  no  order  was  made 
that  the  montry  should  be  paid  to  him. 

5.  The  Jury  drank  at  the  expense  of  Moodij^  the  party 
in  whose  favour  their  verdict  was  given ;  which  is  a  fatal 

error,  according  to  Lord  Coke  ;{c)  though,  in  such  case,  if  (f)  i  i^t 
die  Verdict  be  against  that  part}-,  it  shall  not  be  set  aside.  *^^*  ^ 

Munford^  for  the  appellee,  observed,  that  Moody  being 
owner  of  the  land  on  both  sides  of  the  stream,  was  not 
obliged  to  give  notice  of  his  intended  application  for  the 
writ  of  ad  quod  damnum^  or  of  the  time  and  place  of 
meeting  of  the  Jury,  to  Coleman  or  any  body  else.  Such 
notices  are  required  by  law,  only  where  the  person  apply* 
ing,  owns  the  land  on  one  side  of  a  water  course,  and  that 
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April,      on  the  opposite  side,  against  which  he  wduld  abut  his  dam^ 

y^-sr^,^    is  owned  by  another  person,  to  whom  such  notices  must  be 

Coleman      g^ven.(£/)     It  is  tTue,  then,  that  in  this  case  the  notices 

Moody.       were  works  of  supererogation  $  yet  the  first  of  them  served 

to  apprize  the  appellant  of  the  ground  on  which  he  was 

vol.  1.  p.  i9r!  made  a  party. 

*  '  It  ought  to  be  presumed  from  this  record,  that  Coleman 
was  either  entided  to  the  legal  estate,  or  in  possession  of 
the  land,  as  he  is  repeatedly  styled,  and  admitted  to  be^ 
sole  acting  executor  and  trustee  of  the  last  will  and  testa- 
ment of  Rowlett^  whose  lands  alone  are  found  liable  to 
damage.  The  notice  first  given  informed  him  that  the 
land  was  considered  as  vested  in  him  for  the  purposes  de- 
signated by  the  will ;  the  summons  also  must  have  been 
understood  by  him  in  the  same  manner  ;  yet  he  no  where 
denies  his  title  to,  or  possession  of  the  land,  neither  does 
the  point  appear  to  have  been  made  by  a  bill  of  exceptions^ 
or  in  any  other  way.  This  objection  is  evidendy  an  after- 
thought, suggested  by  the  fertile  genius  of  his  counsel  in 
this  Court,  but  which  never  entered  into  the  mind  of  Cok- 
man  himself.  If  he  was  neither  proprietor  nor  tenant  of 
the  land,  he  was  not  interested  in  the  controversy,  and 
therefore,  ought  not  to  have  meddled  with  it.  Yet  we 
find  him  in  every  stage  of  the  proceedings,  appearing  by 
his  attome}',  or  in  person,  and  opposing  every  step  taken 
by  Moody  ;  but  never  on  the  ground  that  he  was  not  him- 
self interested  in  the  point  in  dispute.  If,  indeed,  that  had 
been  the  case,  he  would  have  had  no  right  to  appeal  from 
the  order,  according  to  the  decision  of  this  Court  in  the 

SLl/p^  case  of  Sayer  v.  Grymes.{b) 

But,  if  the  question  be  doubtful  from  the  record,  we 
have  proved  his  possession  by  the  copy  of  the  will,  and  by 
parol  evidence,  which,  in  cases  of  this   sort  is  always 

admitted. 

According  to  the  will,  even  if  the  leffal  estate  was  not  in 
Coleman^  not  being  expressly  devised  to  the  executors,  the 
possession  was  ;  for  he  was  the  only  person  who  had  a  right 
to  hcdd  the  land,  and  keep  it  together  until  the  end  of  the 


I 
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t^o  years ;  there  being  no  devise  of  the  land  to  any  other      April, 


person.    He  was  to  receive  the  profits^  and  be  accountable 

ft)r  them,  towards  the  payment  of  debts  and  legacies,  and      Coleman 

v  • 

filially  to  sell  the  land  and  divide  the  money  among  the       Moody, 
distributees.     He  was  therefore  certainly  as  much  to  be   — — ' 
considered  in  possession,  as  an  executor  or  administrator 
of  a  person  dying  after  the  first  day  of  March.Cd)  {aSRev.Codei 

As  to  the  second  point,  the  clerk  s  mentionmg  m  the  Wnt  c.  93.  %.  4j$. 
the  height  to  which  Moody  wished  to  raise  his  dam,  cer* 
tainly  could  not  have  the  effect  of  limiting  the  Jury  in  their 
inquiries*  Their  being  directed  to  inquire  what  damages 
would  result  from  a  height  of  15  ftet  2  inches,  did  not  pre- 
clude them  from  examining  the  subject  in  other  aspects  also, 
and  stating  if  they  thought  proper,  the  comparative  advan* 
tages  and  disadvantages  of  that  and  other  degrees  of  eleva- 
tion. But,  in  fact,  the  clerk  acted  correctly  in  mentioning  the 
height  of  the  dam  ;  because,  in  so  doing,  he  submitted  to 
the  Jury  the  true  point  in  dispute,  as  was  evident  from 
the  notice,  according  to  which,  no  doubt,  the  motion  was 
made  ;  though  in  his  concise  manner  of  entering  the  order 
of  Court  in  the  minute-book,  he  did  not  express  that  cir- 
cumstance in  the  order.  The  same  tiling  is  proved  by  all 
the  subsequent  proceedmgs,  and  by  the  conduct  of  Coleman 
himself,  who  should  have  moved  to  quash  the  writ  of  ad 
quod  damnumi  if  it  had  issued  incorrectly  j  but  never  made 
such  a  motion,  and  ought  not  X»  be  permitted  to  make  it 
now  at  this  late  stage  of  the  controversy.r 

The  third  objection  is  a  strange  one  indeed !  It  amounta 
to  this,  that  the  power  of  the  Jury  is  superior  to  that  of  a 
positive  law  ;  that  their  finding  that  all  the  damages  (which 
can  only  signify  all  the  damages  estimated  by  them) 
amounted  to  fifty  dollars,  could  prevent  the  proprietor  of 
the  land  from  recovering,  in  an  action,  for  other  damages 
not  foreseen  nor  estimated  by  U^em  >  notwithstanding  the 
act  of  Assembly  declares  that  such  action  slrall  be  main- 
tainable. The  law  does  not  direct  the  Jury  to  state  se- 
parately, (like  items  in  an  account,)  damages  for  every  in- 
convenience which  may  arise  from  erecting  the  dam  j  but 

Vol.  it.  B 
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April>      a  general  finding  of  the  aggregate  amount  of  damages,  is 

v^^  '^^  always  considered  as  sufficient :  neither  was  it  necessary 

Coleman      j^  ^j^jg  ^^g^  ^^  mention  the  value  of  the  three  acres  of  land 

Moody       which  would  be  overflowed ;  as  it  is  to  value  the  acre  laid 

off  for  the  abutment  of  a  dam* 

The  fourth  point  is  not  more  tenable  than  the  last.  That 
no  person  appeared  to  receive  the  fifty  dollars,  is  easily  ex- 
plained by  the  spirit  of  opposition  manifested  by  Coleman 
throughout ;  a  spirit  which  would  not  permit  him  to  re- 
ceive the  money,  for  fear  of  giving  some  countenance  to 
the  motion  of  his  adversary,  and  which  has  carried  this 
apparently  unimportant  dispute  (to  the  great  expense  and 
vexation  of  both  parties)  through  the  County  and  District 
Courts  up  to  the  Court  of  Appeals. 

As  to  the  circumstance  that  the  Jury  took  a  little  spirit 
and  water  at  the  house  of  the  appellee,  before  they  were 
sworn,  and  after  returning  from  their  very  fatiguing  ser- 
vice, (which,  in  both  instances,  was  done  with  the  assent 
and  co-operation  of  the  appellant,)  the  objection  is  to6  cap- 
tious and  trifling  to  be  countenanced  in  these  enlightened 
times,  especially  when  it  appears  in  evidence  that  the  Jury 
was  highly  respectable,  and  far  above  being  influenced  by 
such  a  pitiful  consideration.  Neither  is  it  by  any  means 
clear  that  the  verdict  was  in  favour  of  Moody ^  the  party 
who  treated  them  with  this  slight  refreshment ;  for  it  is 
proved  that  the  damages  they  allowed  to  Coleman^  were- 
more  than  the  value  of  any  injury  the  estate  he  represented 
could  sustain. 

Upon  the  merits,  the  evidence  clearly  supports  the  mo- 
tion, and  authorises  the  order  upon  every  ground  of  pri- 
vate benefit  and  public  expediency.  But  if  this  were 
doubtful,  the  concurrent  decisions  of  the  District  and 
County  Courts,  ought  to  be  sanctioned  here,  as  was  done 
(fl)   9    CaO^  in  the  case  of  Home  v.  Rtchards.Ca)     In  Noel  v.  SaleX^) 

S07  •   •  • 

(b) '  1    Call   ^'*^'  ^^^  decision  was  presumed  to  have  been  right  *'  for 

*®^-  *'  reasons  appearing  to  the  Court"  below,  notwithstanding 

those  reasons  were  not  specified  in  the  record. 
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IViclham^  on  the  same  side,  said  there  was  no  difficulty      ^^2^* 


Colcroaa 

T. 


on  the  subject  of  the  summons,  because  a  trustee  for  the 
payment  of  debts  or  legacies  is  always  considered  as  in 
possession  of  the  legal  estate.  Mfiwiy. 

Nothing  in  the  law  requires  the  Court  to  make  any 
order  about  the  money.  The  entry  of  Moody^s  offer  to 
pay  the  fifty  dollars,  was  the  act  of  the  clerk,  and  altogether 
unnecessary.  The  maxim  therefore  applies  that  ^^  utiU  per 
*^  inutile  non  vitiatur.^'* 

It  was  also  unnecessary  to  mention  in  the  writ  of  ad 
quod  damnum^  the  proposed  height  of  the  dam ;  but  its  in- 
sertion cannot  vitiate.  Mentioning  fifteen  feet  2  inches, 
bound  only  and  limited  Moodt/y  but  could  not  benefit  him. 
It  takes  latitude  from  him  and  promotes  certainty.  No 
human  being  is  injured  by  it  but  the  appellee.  The  appel- 
lant, therefore,  if  it  was  an  error,  cannot  avail  himself 
of  it. 

The  finding  of  the  Jury  in  this  case  is  rather  more  spe- 
cial than  usual.  Their  mentioning  th^  three  acres  was  un- 
necessary, and  as  to  the  damages,  all  the  verdicts  I  have 
ever  seen  were  general.  The  record  cannot  be  a  bar  to  an 
action  for  any  damages  not  foreseen  and  estimated  by  the 
Jury,  because  the  act  of  Assemt>ly  says  that  it  shall  not  be 
a  bar. 

The  attempt  to  overthrow  the  order  of  Court  on'  the 
ground  of  misbehaviour  in  the  Jury,  is  now  too  late,  for  if 
any  such  existed,  a  motion  should  have  been  made  in  the 
County  Court  to  quash  the  inquisition. 

Taylor.  On  this  pointy  this  Court  has  ^r/^'/ia/ jurisdic- 
tion, as  it  has  appellate  on  the  other  points  in  the  dause. 

Wiciham.  The  objection  then  should  have  been  made 
by  motion^  before  the  hearing  on  the  merits. 

But,  in  fact,  there  was  no  misbehaviour  in  the  Jury« 
Lord  Coke  in  his  commentary  on  Littleton^  lays  down  many 
rules  which  are  no  longer  in  force,  and  some  which  the 
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April,      liberality  of  modem  practice,  has  modified  and  rela^ted 

1809. 

from  their  ancient  strictness.  I  understand  the  rule  of 
law  to  be  at  present,  that  when  a  Jury  are  sent  from  the 
bar  J  they  must  not  drink  ;  but  that  rule  does  not  apply  to 
inquests  in  the  country.  I  thiqk,  indeed,  if  that  venerable 
Judge  were  now  alive,  l^e  would  not  be  so  hard-hearted, 
as  to  object  to  the  moderate  and  necessary  refreshment 
taken  by  the  Jury  in  this  case. 

Hay^  in  reply,  besides  commenting  on  the  evidence,  ob- 
served, (on  the  points  of  law,)  "  in  this  case  an  attempt  is 
"  made  to  deprive  my  client  of  part  of  his  freehold  ;  the 
^'  right  to  do  so  is  founded  not  on  the  common  law,  but  the 
**  act  of  Assembly.  The  proceedings  ought  therefore  to  be 
"  strictly  conformable  to  the  act.  My  client  owns  the 
"  land  at  present  by  purchase  under  the  will ;  but  the  re- 
"  cord  ought  to  shew  that  he  was  tenant  or  proprietor  when 
^^  he  was  summoned* 

"It  is  contended  that  the  Court  shall  be  presumed  to 
*^  have  done  right,  until  the  contrary  appears.  But  here 
"  the  contrary  does  appear.  The  act  requires  the  tenant 
"  or  proprietor  to  be  summoned,  but  Coleman  was  sum- 
*'  moned  only  as  executor  and  trustee.  Suppose  a  notice 
"  was  given  to  the  person  entitled  in  remainder^  either 
**  vested  or  contingent,  would  it  be  sufficient  ?  And  where 
"  is  the  substantial  difference  between  such  a  notice  and 
*'  this  ?  That  the  proof  of  every  thing  essential  to  the  ap- 
"  plicant^s  obtaining  leave  to  erect  the  mill,  ought  to  appear 
**  in  the  record  itself,  and  not  by  testimony  aliunde^  is  cvi- 
*^  dent  from  the  cases  of  Richards  v.  Home^  2  Wash.  36. 
"  and  Martin  v.  Beverley^  MS.  in  1805.  In  those  cases 
"  the  several  applicants  for  mills,  being  owners  of  the  lands 
**  on  one  side  only,  it  w^  decided  to  be  necessary  to  state 
*'  on  the  record^  that  the  bed  of  the  water-course  belonged 
**.  to  the  applicant  or  to  the  commonwealth,  and  all  other 
"  evidence  as  to  that  point  was  rejected." 

[Here  Judge  Tucker  asked  Mr.  Hay^  if  the  actual  tenant 
had,  in  reality,  no  notice,  whether  he  might  not  yet  sue  for 
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damages,  or  abate   the  nuisance  ?    Mn   Hay  answered      April, 

that,  according    to  Mr.    MunfortTs    doctrine,    that    the 

County   Court  must  be  presumed  to   have   done  right, 

the  tenant  could  neither  sue  nor  abate   the  nuisance  ; 

and  he  doubted  himself  whether  he  could  with  safety  abate 

the  nuisance  until  the  proceedings  were  reversed,  though 

he  might  have  his  action  on  the  case.] 

2.  Does  the  law  authorise  the  clerk  to  insert  the  height 
of  the  dam  in  the  writ  of  ad  quod  damnum  f  The  party 
might  have  been  content  with  a  dam  not  so  high,  yet  the 
clerk  confined  the  Jiury  in  their  inquiries,  to  a  dam  of  that 
precise  height* 

3.  The  point  as  to  the  money  has  been  mistmderstood 
by  Mn  Wickham,  The  County  Court  shewed  by  that 
entry^  that  they  did  not  consider  Coleman  as  the  tenant  or 

proprietor^  and  indeed  were  not  informed  what  person  held 
the  land  in  either  character,  otherwise  they  would  have  di- 
rected the  money  to  be  paid  to  such  person. 

4.  The  Jury  certainly  contemplated  other  damages  than 
those  resulting  from  the  lands  being  overflowed,  if  an 
action  should  be  brought  for  any  daaiage  not  foreseen  or 
estimated  by  them,  it  may  be  said,  upon  the  words  of  this 
inquest,  that  the  Jury  estimated  that  damage,  the  words 
being  broad  enough  to  cover  all  possible  damages.  The 
onus  probandi  ought  not  to  lie  upon  any  body ;  the  whole 
of  the  damages  estimated,  and^c^r  what^  ought  to  appear  in 
the  inquest. 

It  is  said  that  the  principle  upon  which  a  verdict  is  set 
aside  for  the  Jurors'  drinking,  does  not  apply  here  ;  but 
this  is  a  mere  dictum.  One  fact  appears  in  evidence,  that 
a  change  in  the  inquest  after  it  was  first  written  was  pro- 
posed ;  but  objections  gradually  lost  their  force  as  liquor 
began  to  operate  i  and  no  change  was  made. 

Another  fact  in  the  record  is  worthy  of  observation.  It 
does  not  appear  that  the  writ  of  ad  quod  damnum  was  exe- 
cuted by  a  sheriff  or  his  deputy :  no  name  of  any  sort  is 
subscribed  to  the  return,  apd  the  clerk's  declaration,  that 
the  inquisition  was  returned  by  the  sheriff,  does  not  ob- 
viate the  difiiculty. 
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April,  The  law  concerning  sheriffs,(^)  requires  the  under-sheri^ 

y^^.»^-^s^    to  subscribe  the  name  of  his  principal,  as  well  as  his  own,  to  all 
Coleman      official  retums  made  by  him ;  but  here  he  appears  to  have  sub- 
Moodr.      scribed  only  in  the  capacity  of  witness  to  the  signatures  of  the 
■  Jurors.    The  force  of  this  objection  is  not  impaired  by  the 

ToL  I.  p.  123.  third  section  of  the  act  concerning  mills,  requiring  the  in- 
c.  80. 8. 26.  quest  to  be  made  and  sealed  by  the  Jurors  only.  1  admit 
there  is  no  necessity  for  the  sheriff  to  sign  it,  but  he  ought 
to  return  it  according  to  law ;  and  the  return  being  defec- 
tive, ought  to  be  quashed.  The  doctrine  is  explicitly  stated 
in  Bac.  Abr.  tit  Sheriff,  let.  H.  that  the  deputy'shtriS 
must  always  act  in  the  name  of  the  sheriff.  It  is  only  by 
virtue  of  our  act  of  Assembly,  that  he  is  audiorised  to  use 
his  own  name ;  and  this  act  being  in  alteration  of  the  com- 
mon law,  must  be  strictly  followed  by  the  deputj',  or  his 
returns  are  illegaL 

In  answer  to  the  new  point  made  by  ZToy,  Munford  con' 
tended,  that  it  did  sufficiently  appear  that  the  writ  of  ad 
quod  damnum  was  executed  by  a  deputy-sheriff.  In  an- 
other part  of  the  record  John  G.  Baptist  is  mentioned  as 
deputy  of  Wtlliam  G.  Baptisty  sheriff ;  and  the  name  of 
John  G.  Baptist  is  subscribed  to  the  inquest*  He  has  also 
been  examined  as  a  witness  before  this  court,  and  has  sta- 
ted on  oath  that  he  was  the  deputy-sheriff  who  attended 
the  Jur}%  True  it  is,  in  his  signature  he  did  not  style  him- 
self deputy-sheriff,  nor  annex  the  name  of  his  principal : 
but,  if  this  was  a  neglect  of  duty,  the  only  consequence 
is,  that  he  is  liable  to  a  penalty ^  not  that  the  inquest  ought 
mnev.Code,  thereupon  to  be  quashed. (^)  3ut  this  subject  may  be 
©.  80.  »r^26.  viewed  in  another  light :  the  record  expressly  states,  that 
the  inquest  was  returned  by  the  sheriff*  to  the  Coiut ;  and 
Mr.  Hay  has  no  right  to  contradict  the  record.  The  ^crk 
has  only  omitted  to  copy  the  signature  to  the  return,  which 
doubtless  was  indorsed  on  the  writ  of  ad  quod  damnum; 
probably  thinking  it  sufficient  to  certify  the  fact  that  such 
return  was  made,  withput  copying  the  signature  into  ^e 
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record.  Neither  was  it  necessary  to  insert  it,  uxdess  a 
question  had  been  made  concerning  it.  If  in  fact  the  writ 
was  irregularly  executed  or  returned,  a  motion  to  quash 
the  inquest  should  have  been  made,  and,  if  overruled, 
the  point  should  have  been  reserved  by  a  bill  of  exceptions* 
But,  if  this  objection,  that  the  sheriff's  return,  as  writ- 
ten by  himself,  ought  to  appear  in  the  record,  should  ba 
thought  material,  its  utmost  effect  would  be  to  induce  the^ 
Court  to  award  a  writ  of  certiorari  to  supply  the  omission. 

Wickham  observed,  it  was  the  general  practice  of  clerks 
in  making  out  records,  not  to  insert  the  return  itself,  with 
the  signature  of  the  sheriff,  but  merely  to  express  it  in 
general  terms* 

Hay.  Mr.  Wickham  is  unquestionably  mistaken  as  to 
the  practice.  The  signature  of  the  sheriff  to  his  return 
on  the  writ  is  always  certified  by  the  clerk  where  the  judg- 
ment is  by  default. 

Wickham*  Even  admitting  Mr.  Hay  to  be  right  in  this 
position^  the  order  in  this  case  does  not  resemble  a  judg* 
ment  by  default :  for  Coleman  was  heard  by  his  counsel, 
and,  after  an  argument  on  the  merits^  the  decision  wa» 
against  him. 

Friday^  May  26* 

Judge  Tucker.  .  The  first  exception  uken  to  the  pro- 
ceedings in  the  County  Court  is,  that  die  summons  to  shew 
cause  against  erecting  the  mill  was  directed  to  Thomas 
Coleman^  executor  and  trustee  of  Thomas  Rorvlett^  deceased ; 
whereas  the  law  requires  the  summons  to  be  issued  to  the 
proprietor  or  tenant  of  the  lands  located,  or  found  liable 
to  damage.     There  are  two  answers  to  this  objection. 

The  first  is,  that  the  original  notice  of  the  intended  ap- 
plication for  leave  to  build  a  mill,  is  directed  to  Coleman 
as  acting  trustee  and  executor,  &c.  and  recites,  that  "  he 
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^'  hath  lands  above  the  said  place  on  the  said  stream,  vested 
*'  in  htm  in  trust y<?r  certain  purposes^'^  &€•  The  second  is, 
that  Coleman  appeared,  in  consequence  of  the  summons, 
and  contested  the  petitioner's  right,  on  the  ground  of  in- 
convenience and  injury  to  himself;  thereby  admitting 
himself  to  be  the  proprietor  or  tenant.  And,  having  ta- 
ken no  exception  to  the  summons  on  the  ground  now  taken^ 
he  cannot  do  it  in  this  Court;  this  case  coming  within 
the^  reason  of  the  nde  at  common  law,  that  appearance, 
and  pleading  to  ^e  action  cures  all  defects  in  the  process. 
The  second  objection  is,  that  the  clerk  had  in  the  writ 
of  ad  quod  damnum  taken  upon  himself  to  state  the  precise 
height,  to  which  it  was  proposed  to  raise  the  mill-dam. 
This,  however,  was  pursuant  to  the  original  notice^  and  was 
perfectly  right.  The  Jury  were  not  to  inquire  to  what 
height  it  was  necessary,  for  the  petitioner's  purposes,  to 
raise  the  dam,  but  what  injury  would  ensue  to  othcfSy  if  he 
were  permitted  to  raise  his  dam  so*high. 

The  third  objection  is,  that  the  Jury  have  said  that  a 
dam  of  the  proposed  height  wiU  in  their  opinion  *^  over- 
"  flow  three  acres  of  land  belonging  to  the  estate  of  TAo- 
"  mas  Rowlett^  deceased,  together  xvith  all  other  damages^ 
**  to  the  value  of  fifty  dollars,"  &c.  And  that  this  finding 
will  operate  as  a  bar  to  a  recovery  against  him  for  any  other 
damages  hereafter.  This  must  depend  upon  circumstan- 
ces. For  the  law  declares  that  neither  the  inquest  of  the 
Jury,  nor  the  opinion  of  the  Court  shall  bar  any  prosecution 
or  action,  which  any  person  would  have  had  in  law,  other 
than  such  injuries  as  were  actually  foreseen  and  estimated 
by  the  Jury.  Suppose  it  should  happen  that  six  acres  of 
land,  instead  of  three  acres,  should  be  overwhelmed :  or 
that  any  house,  office,  garden,  or  orchard  on  the  premises, 
should,  in  fact,  be  injured  or  overwhelmed  thereby^ 
Would  this  return  upon  the  inquisition  bar  an  action  in* 
such  cause  ? 

The  fourth  objection  is,  that  several  of  the  Jury,  per- 
haps the  whole,  drank  ardent  spirits  at  the  house  of  the  pe* 
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tttioner^  before  they  proceeded  upon  the  inquisition,  and  April, 
again  before  the  same  was  completed  and  signed  by  them. 
The  purity  of  the  trial  by  Jury,  and  more  especially  the 
incorruptibility  of  jurors^  are  subjects  of  supreme  import- 
ance, in  a  country  whose  constitution  declares,  that  that 
mode  of  trial  ought  to  be  held  sacred.  And  I  am  of 
opinion,  that  the  same  jealous  vigilance  ought  to  be  exer- 
cised in  cases  of  inquests  of  ofEce,  as  in  trials  at  common 
law.  The  reason  is  even  stronger.  The  latter  are  had 
under  the  eye  of  a  Court  of  Justice,  which,  if  it  observes 
any  thing  improper  in  the  conduct  of  a  Jury,  will  imme- 
diately set  aside  the  verdict*  Inquests  of  office  are  taken 
m  pais;  the  superin tendance  of  the  sheriff  may  not  always 
be  adequate  to  the  prevention  or  discovery  of  improper 
practices.  No  kind  of  bribe,  or  other  evil  practice,  so 
soon  finds  its  way  to  the  head,  as  intoxicating  liquors. 
Our  act  concerning  roads  (ed.  1794,  c.  19.)  prohibits  a 
juror,  on  pain  of  being  discharged  from  the  inquest^  and 
immediately  imprisoned  by  the  sheriff,  from  taking  any 
thing  of  meat  or  drink  from  any  person  whatsoever j  fronx 
the  time  they  come  to  the  place  until  their  inquest  be 
sealed.  The  act  for  removal  of  the  seat  of  government 
to  this  place  contains  a  similar  provision,  (^Mtty^l779i  c^  21.) 
and  both  a]^ear  to  me  to  have  been  dictated  in  the  true 
spirit  of  the  common  law,  and  of  consummate  wisdom 
and  foresight  The  omission  of  a  similar  provision  in  the 
act  concerning  mills,  probably  proceeded  from  the  opinion 
of  the  legislature,  that  a  repetition  of  such  a  provision  in 
every  act  authorising  an  inquest,  was,  upon  the  principles 
of  the  common  law,  unnecessary^  as  being  implied  in  all 
cases  of  the  kind.  In  the  present  case,  the  fact  is  not  de- 
nied; on  the  other  hand,  Mr.  Coleman  was  present,  and  is 
not  only  said  to  have  consented  that  the  jurors,  who  were 
assembled  at  a  late  hour  of  the  day  in  the  month  of  July^ 
should  partake  of  the  slight  refreshment  set  before  them, 
^a  quart  decanter  of  spirits  brought  out  to  a  company  of 
twenty  or  five  and  twenty  persons  assembled  at  the  peti- 
tioner's house,)  but  set  them  an,  example,  by  taking  a  glass 
Vol..  IV.  c 
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April,  of  Spirits  and  water  himself,  before  they  set  out  to  view 
y^J^^^^  the  lands.  No  other  impropriety  of  conduct  seems  to  be 
Coleman  chargeable  to  the  Jury,  until  they  had  agreed  on  their  re- 
Moody.  P^^^*  They  ate  and  drank  at  the  petitioner's  house,  either 
— — —  before  or  immediately  after  the  inquisition  was  signed^ 
which  was  some  tim^  after  night,  Mr.  Coleman  staying  with 
them  and  partaking  of  the  same  refreshments,  and  staying 
afterwards  all  night.  These  circumstances  afford  a  strong 
apology  for  all  that  happened.  Yet  I  am  afraid  of  shaking 
great  and  fundamental  principles.  I  dread  the  effect  of 
the  precedent,  should  we  decide  that  they  may  in  any  case, 
except  ABSOLUTE,  UNAVOIDABLE  NECESSITY,  be  departed 
from.  No  line  is  so  easy  to  define  as  a  strait  one  ;  and  if 
the  least  departure  from  that  be  permitted,  it  will  be  diffi* 
cult,  if  not  impossible,  to  draw  one  capable  of  application 
in  all  cases  of  this  nature.  On  these  grounds,  I  am  incli- 
ned to  think  we  ought  (for  the  sake  of  avoiding  what  may- 
operate  as  a  dangerous  precedent)  to  set  aside  this  inqui- 
sition :  though  I  am  well  satisfied  with  the  judgment,  both 
of  the  County  Court  and  the  District  Court,  upon  every 
other  ground. 

Judge  RoAXE.  Upon  a  thorough  consideration  of  the 
testimony  in  this  cause,  I  am  of  opinion  that  the  appellee 
ought  to  have  leave  to  raise  his  dam  according  to  the  prayer 
of  his  petition.  If,  however,  the  testimony  were  doubt- 
ful, I  should  certainly  respect  the  concurring  judgments 
of  the  County  and  District  Courts,  tribunals  sitting  in  the 
neighbourhood,  as  was  done  by  this  Court  in  the  case  of 
Home  V.  Richards^  2  Call^  507. 

Aa  to  the  objections  taken  to  the  regularity  of  the  pro- 
cee{Rngs^  none  of  them,  in  my  view,  are  important. 

The  inquisition  having  found  that  damage  would  be 
done  to  the  estate  of  Thomas  Itozulett^  deceased',  it  became 
the  duty  of  the  Court  to  issue  a  summons  to  the  tenant  or 
proprietor  thereof.  The  Cotut  ordered  one  to  be  issued 
to  Thomas  Coleman^  who  is  also  stated  therein  to  be  **  trus- 
tee and  acting  executor  of  Thomas  Rowlett^  deceased.** 
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Coleman  appeared  and  contested  the  modon  on  the  merits*  April, 
After  this,  we  are  not  at  liberty  to  say  without  any  evi- 
dence to  that  eflPect,  (and  thus  convict  the  County  Court  of 
error  in  issuing  the  summons  to  an  improper  person,) 
that  he  was  not,  in  fact,  the  tenant  or  proprietor  of  the 
land  within  the  meaning  of  the  act.  He  might  have  been 
so,  the  description  given  to  him,  of  ^^  trustee  and  execu- 
*'  tor,"  notwithstanding. 

As  to  the  notice  given  to  him  by  Moody^  in  that  charac- 
ter, in  the  first  instance,  it  was  mere  supererogation,  and 
consequently  will  not  affect  his  rights. 

With  respect  to  the  objection  to  the  writ  of  ad  quod 
damnum^  in  that  it  confines  the  Jiuy  in  their  estimation  of 
damages  to  the  height  of  fifteen  feet  two  inches,  the  an- 
swer is  that  the  writ  corresponds  in  this  respect  with  the 
real  application  to  the  Court,  and  being,  besides,  beneficial 
to  the  opposing  party,  cannot  be  objected  to  on  this  ground 
hy  him* 

As  to  the  objection  to  this  inquisition  on  the  ground 
that  the  Jury  drank  some  spirits  and  water  at  the  cost  of 
the  appellee  ;  while  I  heartily  join  with  the  Judge  who 
preceded  me  in  wishing  to  keep  the  jury-trials  as  pure  as 
possible,  and  sdso  think,  with  him,  that,  in  general,  the 
same  necessity  for  circumspection  equally  holds  in  rela- 
tion to  inquisitions  of  office  which  are  held  in  pais  and 
out  of  the  sight  or  control  of  a  Court  of  Justice,  I  must 
be  permitted  to  say  diat  nothing  shewn  in  evidence  in  this 
case  ought  to  impeach  the  present  verdict.  At  the  same 
time,  also,  that  I  readily  make  the  foregoing  admissions, 
I  do  not  agree  that  all  the  rigid  doctrines  of  the  ancient 
conoinonlaw  in  respect  to  eating  or  drinking  by  a  Jury, 
and  which  are  laid  down  in  relation  to  perhaps  z  short  trial 
in  a  comfortable  jury-room,  equally  apply  to  the  laborious 
duties  required  by  an  inquisition  in  the  country,  where, 
irom  the  necessity  of  the  case,  the  jurors  must  have  a 
reasonable  refreshment.  We  must  not  be  governed  by  the 
letter  of  the  rule  under  every  possible  state  of  things,  bvut 
^9^e  a  more  liberal  and  enlarged  view  of  the  circumstan* 
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April,      ces.  I  presume  it  will  not  at  this  day  be  contended ,  that  in 
y^^'-^r^tm^     ^w  laborious  service  the  jurors  might  not  have  refreshed 
Coietnao     themselves  at  their  own  expense :  but  we  are  to  consider 
MoodY.       the  case  as  it  is,  where  the  refreshment  was  furnished  by 
—  one  of  the  parties.     In  considering  this  case,  we  must  re- 

collect that  the  Jury  in  question  was  not  acting  in  a  popu- 
lous city  where  they  might  have  got  refreshment  at  their 
own  cost,  and  where  sl  party  could  from  no  motive,  except 
an  interested  one,  have  furnished  it  at  his  cost*  The  ju- 
rors summoned  on  this  inquisition  had  perhaps  most  of 
them  rode  many  miles  that  day  ;  there  was,  probably,  n« 
public  house  near,  from  which  refreshment  could  have  been 
obtained ;  the  weather  was,  probably,  very  hot ;  and 
therefore  a  kind  of  necessity  existed  for  the  appellee*s  of- 
fering, and  their  accepting,  the  trivial  refreshment  now 
made  the  ground  of  opposition  to  the  verdict.  The  cha- 
racter for  hospitality  of  our  countrymen,  too,  ought  not 
on  this  occasion  to  be  entirely  lost  sight  of.  That  circum- 
stance, perhaps,  taken  in  connection  with  the  real  necessi^ 
of  the  case,  furnishes  a  clew  for  the  oflfer  in  the  present  in- 
stance very  distinct  from  any  view  to  corruption  on  the 
part  of  the  appellee.  If  the  terms  of  the  act  concerning 
roads  has  expressly  inhibited  all  kinds  of  refreshment  to 
the  Juries  who  are  acting  upon  them,  notwithstanding  the 
possible  hardships  which  may  result  therefrom  to  the  ju- 
rors, the  omission  to  insert  a  similar  provision  in  the  act 
respecting  mills  leaves  those  cases  on  the  footing  of  the 
cominon  law ;  in  applying  the  provisions  of  which,  how- 
ever, we  must  adapt  them  to  the  circumstances  of  the  case, 
and  so  as  to  effect  a  reasonable  and  substantial  compliance 
therewith,  rather  than  a  literal  one.  So  far  as  the  provi- 
sions of  the  statute  are  express  and  imperious,  let  them 
prevail ;  but,  as  to  any  case  not  embraced  by  it,  let  such 
case  be  considered  independt:ndy  of  its  provisions. 

I  need  not,  however,  consider  the  present  case  in  a  ge- 
neral point  of  view.  The  testimony  in  the  cause  shews, 
abundandy,  that  Coleman  consented  that  the  Jury  should 
^e  some  refreshment,  and .  set  them  the  example.    We 
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do  not  sit  here  to  lay  down  mere  abstract  propositionsi      April, 

JS09 

but  to  administer  justice  :  and  shall  we  set  aside  a  verdict, 
in  favour  of  a  man  who  is  proved  to  have  deliberately  and 
freely  waived  the  objection  which  his  counsel  long  after 
may  think  proper  to  set  up  ?  We  are  in  the  habit,  every  — -^— — 
day,  of  disregarding  errors  which  are  beneficial,  or  not  in- 
jurious to  parties,  or  to  which  they  have  bound  themselves 
not  to  object.  On  this  ground,  and  referring  particularly 
to  the  testimony  in  the  cause  in  support  of  this  part  of 
my  opinion,  I  must  think  the  verdict  in  the  present  case 
ought  not  to  be  impeached,  and  that  the  judgment  ought 

to  be  AFFIRMED. 

Judge  Fleming.  The  only  difference  in  the  opinion 
of  the  Court,  arises  from  the  circumstance  of  the  ^ury 
having  taken  a  litde  refreshment  of  spirits  and  water,  in 
the  first  instance,  before  they  were  impanelled  and  sworn, 
and  after  they  had  finished  their  examination  and  were  on 
their  return  towards  the  house,  they  took  a  drink  of  grog  ; 
(says  Baptist  f  the  sheriff;)  and  after  returning  to  the  house, 
they  reported  their  verdict,  and  whilst  he  and  the  surveyor 
vere  writing  the  inquisition,  they  took  some  spirits  and 
water  ;  but  neither  the  sheriff  nor  Mr.  ^ie  (another  re- 
spectable witness  who  spoke  of  these  circumstances)  saw 
any  thing  like  intoxication  in  either  of  the  jurors. 

Although  the  law,  in  order  to  preserve  the  purity  of 
trials  by  Jury,  ( jusdy  considered  as  one  of  the  chief  excel- 
lences of  our  constitution)  has  inhibited  jurors  from  ta* 
king  either  meat  or  drink,  or  even  the  use  oijire  or  candle^ 
whilst  consulting  of  their  verdict,  which,  says  Lord  Coke^ 
some  books  call  an  imprisonment,(a)  thos  e  rules  are  more  (a)  Vo.  Liu. 
strictly  observed  in  England  than  they  are,  or  ought  to  be,  ^"^  ^' 
in  this  country,  where  the  habits,  manners  and  genius  of 
our  people  are  widely  different.  Though  here^  I  should 
be  far  from  countenancing  or  tolerating  embracery^  or  any 
thing  ^t  might  tend  to  corrupt  or  bias  thd  minds  of  a 
Jury  ;  bat  in  the  case  before  us  nothing  of  the  kind,  to  my 
i^ind,  appears ;  and  I  am  persuaded  that  the  appellee  had 
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April,      no  sinister  object  in  view,  in  producing  the  spirits  spokev 
\^^>^^^    of  in  the  evidence,  but  was  actuated  merely  from  a  motive 
Coleman     of  hospitality  and  kindness,  for  which   our  citizens  are 
Moody.      generally  distinguished :  and  I  am  the  more  confirmed  in 
'  this  opinion,  from  the  circumstances  of  his  caution  in  con- 

sulting the  appellant,  (the  only  person  to  be  affected  by  the 
verdict  of  the  Jury,)  who  readily  gave  his  assent,  and  set 
an  example  himself,  by  taking  a  drink  of  grog  before 
either  of  the  jurymen  ;  and  it  is  laid  down  in  Co.  Lift. 
125.  b.  "  that  all  defects  in  convening  or  in  the  qualifica-' 
"  tions  of  the  jurors,  are  aided  by  consent  of  parties  ;  for 
"  the  rule  herein  is,  that  omnis  consensus  toUit  errorem.^^ 
If,  then,  the  consent  of  parties  takes  away  error  in  the 
qtutltfications  of  jurors,  I  can  perceive  no  good  reason 
why  such  consent  should  not  take  away  the  error  of  their 
taking  a  little  refreshment  in  a  hot  summer's  day ;  but 
the  taking  such  refreshment  before  they  were  impanelled 
and  sworn,  is  not  prohibited  by  the  strict  law  in  England ; 
which,  however,  is  admitted  to  be  the  law  here  also* 

On  this  view  of  the  case,  then,  I  am  of  opinion*  diat  the 
verdict  was  uncomipt,  and  ought  to  be  sustained,  and  that 
the  judgment  of  the  Court  below  ought  to  be  affirmed. 

By  a  majority  of  the  Court,  (absent  Judge  Lyons,)  the 
judgment  of  the  District  Court  was  affirmed  ;  Judge 
Tucker  dissenting^on  the  point  of  the  refreshment  taken 
by  the  Jury,  only. 
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Ambler  and  wife  against  Norton. 

ON  the  20th  day  of  October,  1800,  jfohn  Ambler  and  Conttrnctioa 
Catharine  his  wife,  late  the  wife  of  jfohn  H.  Norton,  de-  averment    m 
ceased,  sued  out  of  the  clerk's  office  of  the  IVtnchettter  l^raWy.^l^ 
District  Court,  a  writ  of  dower  against  George  F.  Norton.  ^,^  ^ow''*'^* 
The  count  demanded  "  one-third  part  of,  and  in  2i  freehold  jointure  n»dc 

by    QCCu     oi* 

**  of  a  certain  part  or  proportion  of  lot  No.  62,  situate  in  will,  in  Ueu  of 
•  the  corporation  of  Winchester,'^  \yy  metes  and  bounds ;  be  pleaded 
*'  which  they  claimed  as  the  reasonable  dower  of  the  said  *"f£Se?*the 
•*  Catharine,  of  the  endowment  of  the  said  John  H.  Nor-  ^[^hat^Sfa 
**  ton^  deceased,  her  late  husband,  whereof  she  or  they  had  ^^-  ^^^>  P- 

\  '  '  ,  ^  171.)  any  et- 

**  nothing,  and  whereof  they  complained  that  the  said  tate  ©onvey- 
*'  George  F-  Norton  deforced  her,"  &c.  The  tenant  pleaded,  or  will  for  « 
first,  "  that  the  said  yohn  H.  Norton,  or  any  other  person  ^^^* jn  ''^"u 
**  to  his  use,  was  not  at  any  time,  during  the  coverture  of  ^Lm^A  wlt'## 
**  the  said  Catharine  with  him,  seised  of  an  estate  of  inhe-  ^^/"^«<?^ 

may  be  aver' 

**  ritance,  in  the  premises  in  the  declaration  mentioned,  or  »<?«  to.  have 

been  so  intent 

^^  of  any  part  thereof,  and  of  this  he  put  himself  upon  the  ded,  and  fa- 
**  country,  and  the  demandant  likewise."  Secondly,  that  oidence^^Sfc- 
**  durinc:  the  coverture  aforesaid,  viz.  on  the  19th  of  No-  '*»'**  *h«:*^e«j* 

o  '  or  will,  IB  ad- 

missible as  to 
the      relative 

iitnation  of  the  parties,  and  circumstances  of  the  testator,  from  which  such  intention  ma/ 

te  inferred. 

S.  In  pleadinfCf  it  is  not  necessary  to  set  forth  the  •whole  of  a  will,  bat  only  the  9ubitance  of 
ao  much  Uiereol^  as  relates  to  the  point  in  qaestion. 

3.  In  avcrrinj5  a  jointure  in  bar  of  dower,  the  failure  tojtate  in  the  plea,  that  the  husband 
*•  being  seised  m  fee  of  the  premises"  made  the  jointure,  Is  not  a  aithatantial  defect,  nor  suf- 
ficient to  authorise  the  reversal  of  a  judgment  lor  the  tenant,  the  defendant  having  fuiled  to 
assign  H  as  a  cause  of  demurrer. 

4.  In  such  plea  it  is  not  necessary  to  state  expresxly^  thai  the  jointare  was  to  take  effect  in 
possession  immediately  on  Uie  death  of  the  husband,  or  that  it  was  determinable  by  such  acts 
only  as  would  forieit  the  dower  at  common  law  ;  it  beinff  incumbent  nn  the  demandant  (in 
replying)  to  shew  that  any  btervening  estate  existed,  or  that  the  jointure  was  subject  to 
any  condition,  other  than  the  law  imposes  on  a  dowress. 

5.  It  is  not  essential  to  the  validity  of  a  jointure,  that  it  should  be  exempt  from  any  incum^ 
branoe,  by  judgments,  statutes,  mortgages,  or  bonds;  the  widow,  if  evicted  of  her  jointure, 

lunring  stiil  a  tight  to  chiim  her  dower. 

6.  If  pertanal  property  be  bequeathed,  as  well  as  real  estate  devised  to  the  widow,  the 
whole  of  such  bequests  and  devises  being  averred  to  be  in  lieu  of  dowrr,  her  entering  on  the 
real  estftte  is  sufficient  to  shew  her  election  to  take  the  jointure,  and  in  pieaduig,  it  is  not 
necessary  to  state  that  she  received  the  personal  property  also. 

7.  In  pleadior  a  jointure  in  bar  of  dower,  it  is  not  necessary  to  specify  the  name  of  the 
county  iQ  which  the  jointure  land  lies ;  provided  the  locality  atid  idenniy  of  the  land  l)e 
described  with  reaeonahle  certain tv. 


J 
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April,  "  vetnber^  1792,  the  said  John  H.  Norton  duly  made  his 

s^^sr^  '^  last  will  and  testament,  whereby  he  devised  that  the  said 

Ambler  aud  "  Catharine  his  wife,  should  receive  an  annual  income  of 

wife 

V.  "  150/.  during  her  life,  out  of  the  estate  of  the  said  Johny 
'^  and  that  she  should  have  the  full  use  of  the  mansion- 


Norton. 


Ci 


house,  and  other  houses  of  the  said  John^  where  the  said 
**  John  did  then  live,  together  with  the  ground  on  which 
"  they  stand,  and  the  garden,  stable  and  stable  let,  during 
"  the  life  of  the  said  Catharine ;  likewise  the  free  use 
^^  of  all  the  household  and  kitchen  furniture,  plate,  linen^ 
*^  pictures,  books,  carriages,  horses,  cattle  and  house-ser- 
'^  vants  for  her  life,  and  the  said  John  did,  in  and  by  the 
'*  said  will,  also  bequeath  to  the  said  Catharine^  mulatto 
^^  Hannah  and  her  issue ;  and  the  said  John  did  afterwards, 
^  to  wit,  on  the  6th  of  yanwary,  1794,  duly  make  and 
^^  publish  a  codicil  to  his  said  will,  whereby  he  bequeathed 
**  to  the  said  Catharine^  two  hundred  pounds  during  her 
**  /j/^»  in  lieu  of  the  one  hundred  and  fifty  pounds  be- 
^^  queathed  to  her  in  the  said  will,  and  did  moreover  be- 
^^  queath  to  the  said  Catharine^  black  Betty  and  her  issue ; 
"  and  the  said  John  did  further,  on  the  13th  day  of  Octo- 
"  ber^  1 795,  duly  make  and  publish  one  farther  codicil  to 
"  his  said  will,  whereby  he  bequeathed  to  the  said  Catha* 
*'  rine^  all  the  plate  to  which  he  was  entided  on  the  death 
"  of  Mrs-  Mary  Prescott ;  which  said  will,  and  the  codicils 
annexed  thereto,  have  been  duly  proved  and  recorded  in 
the  Court  of  Frederick  County,  and  are  now  in  full  force  ; 
"  and  the  said  tenant  in  fact  saith,  the  said  several  bequests 
"  and  devises,  were  in  lieu  of  the  said  Catharine^s  right  of 
"  dower  in  the  estate  of  the  said  John^  and  that  the  said 
"  Catharine  did,  after  the  death  of  the  said  Johny  and  be- 
**  fore  the  commencement  of  this  suit,  actually  enter  into 
"  and  occupy  the  greatest  part  of  the  property,  so  as  afore- 
*'  said  devised  to  her,  to  wit,  the  mansion-house  and  other 
^^  houses  where  the  said  John  did  live,  and  the  stable  and 
^^  stable-lot  and  garden,  and  hath  ever  since  been  in  the 
**  possession  and  occupation  thereof,  in  lieu  of  her  dower 
*^  aforesaid,  and  this  he  is  ready  to  verify,"  &c. 
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The  demandants  demurred  to  the  second  plea  and  aver-      Avril, 

^  iao9. 

ment  of  the  defendant ;  and  set  forth  for  causes  of  demur-     s^'v^^i/ 
rcr  the  following,  to  wit,  Ist.  **  The  averment  m  the  said   Ambler  mi 
^  plea,  is  of  matter  not  contained  in  the  said  will  and  co-  ▼. 

**  dicils,  or  either  of  them,  or  any  pjut  thereof,  and  the    ^......J^ 

^  tenant  ought  not  to  aver  any  thing  out  of  the  said  will 
^  and  codicib ;  2d.  The  averment  aforesaid,  is  respecting 
^  matter,  which,  if  it  eidsts,  is  matter  of  record,  and  ou^t 
**  to  be  verified  by  the  record,  and  is  not  so  verified  in  and 
**  by  the  said  plea  j  3d.  The  said  plea  is  otherwise  insuffi- 
^  cient,  defective  and  wants  form.^'  The  tenant  joined  in 
demurrer,  and,  upon  argument,  the  District  Court  adjudg- 
ed the  law  to  be  for  the  defendant.  Judgment  was  there-' 
upon  entered  for  him,  and  the  demandants  appealed  to  this 
Court. 

This  cause  was  argued  at  the  October  term,  1808,  by 
CaU^  for  the  appellants,  and  by  Williams^  for  the  appellee* 
On  account  of  the  numerous  and  important  points  involved 
in  it,  the  Judges  took  time  till  this  term,  to  consider  of  their 
judgment. 

Cally  for  the  appellants,  contended,  chat  the  plea  was  in- 
sufficient on  two  grounds :  1st.  On  the  merits ;  2d.  In 
setting  forth  defectively  the  matter  intended  to  be  relied 
upon. 

As  to  the  merits,  the  question  chiefly  turns  on  the  mean- 
ing of  the  word  **  averment*^  in  the  act  of  Assembly,(a)  Xu\Rev,C9^, 
which  ought  to  be  taken  in  the  sense  in  which  it  was  %,  n. 
generally  received,  both  in  law  and  equity,  at  the  time  of 
passing  the  act.  According  to  the  authorities,  the  averment 
permitted  is  not  of  any  matter  dehors  the  will,  but  only  of 
its  construction,  or  of  an  implication  evidently  deducible 
from  its  words,(i)  because  the  whole  devise  must  be  in  Wi  Crui9^$ 

,  xM^.    179.    •• 

-writing.  fiS.    citing    1 

It  is  a  rule  in  pleading,  that  the  legal  effect  and  not  the  ^jj^.  4 1 
xvords  only  of  an  instrument  must  be  set  forth^     Ih  Cook  v.  j^^^h^  i 

Vol.  IV.  D  Lutv.THi 
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April,      Sims^(a)  the  note  in  writing  which  contained  a  promise, 

^^f^y,^^^^    was  actually  set  forth  in  the  declaration ;  yet  the  judgment 

Ambler  aod   was  reversed^  because  the  assumpsit  (which  was  the  legal 

^l^         effect)  was  not  expressly  laid.     In  2  Saund.  97*  c*  the  case 

^"''^""'       oi Baker  v.  Lade^  3  Lev.29l.is  quoted,  in  which  thejudg- 
(a)    2    C'a//,  ment  was  reversed  in  K*  B*  because  the  defendant  had 

'   '*  pleaded  the  words  of  the  deed,  without  stating  to  what  pur- 

pose he  intended  to  use  them  ;  and  other  cases  to  the  same 
effect  are  there  cited*     When,  therefore,  the  words  of  the 
will  are   not  expressly,  that  the  estate;  devised  shall  be  in 
lieu  of  dower,  the  tenant  must  aver  that  the  estate  was  so 
devised,  and  prove  it  by  the  implication*     Parol  ^evidence 
is  not  admissible,  except  to  explain  some  latent  ambiguity, 
or  to  prove  a  latent  fact,  relative  to  the  situation  and  nature 
of  the  estate,  but  not  inconsistent  with  die  words  ;  as  in  the 
case  of  a  bequest  to  the  testator's  son  yohn^  there  being 
two  sons  of  that  name ;  or  of  a  bequest  of  150/.  to  the  wife, 
and  150/*  to  another  })erson,  where  the  whole  estate  is  wcM'th 
onlv  200/*  there  the  collateral  fact  of  the  value  of  the  estate, 
may  be  proved  by  parol  evidence ;  because,  if  the  wile 
were  to  have  her  dower  as  well  as  the  150A  the  other  lega- 
tee would  be  defeated  altogether* 

Even  in  equity,  (except  in  such  cases^  no  averment  de- 
Aor«  the  will  is  admitted*  2  Ves.yxn*  572^  French  v*  Davis. 
3  Vcs.  jun*  249.  Strachan  v.  Sutton.  1  Cruisers  Dig.  203« 
citing  3  Atk.  8.  Tinnetj  v.  Tinney.  4  Bro.  Ch.  Cas.  410. 
Middleton  v.  Cat  or.  6  Ves.  jun.  615*  Gretorex  v.  Carey  j  are 
clear  and  positive  authorities  to  this  point* 

Every  statute  should  be  construed  so  as  to  prevent  mis- 
chief, if  possible*  The  mischief  of  a  different  construction 
of  the  act  now  in  question  would  be,  that  the  statute  of 
frauds  would  be  repealed  as  to  this  case,  which  would  in- 
jure the  rights  of  a  defenceless  part  of  the  community ;  and 
this,  too,  without  any  reciprocity  in  the  rule  ;  for  the  widow 
cannot  by  parol  evidence,  get  more  than  the  words  give 
her*  The  legislature  could  not  have  intended  to  introduce 
so  great  a  mischief. 
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Both  statutes  according  to  my  construction  can  have      April, 
effect.     There  is  also  internal  evidence  in  the  statute  rela-     \^r>r^^>^^ 
live  to  dower  of  an  intention  to  conform  to  the  existing    Ambler  and 
laws  ;  for  the  jointure  to  be  effectual  as  a  bar  to  dower,  v. 

must  in  the  first  place  be  of  real  estate  ;  2dly.  It  must  take  ^^'^^"' 
effect  in  the  widow's  own  possession,  immediately  on  the 
death  of  her  husband ;  3dly.  It  must  continue  during  her 
life  at  least ;  and,  4thly.  Be  determinable  by  such  acts  only 
as  would  forfeit  her  dower  at  common  law  ;  in  all  which 
respects  our  act  agrees  with  the  pre-existing  law.  The 
fair  inference  is,  that  the  existing  law  was  in  the  contem- 
plation of  the  legislature. 

2.  This  plea  is  defective  in  not  saying  that  the  husband 
was  seised  in  fee,  and  capable  of  conveying  an  estate  suffi- 
cient to  bar  the  dower.  In  3  Lord  Roym.  151.  the  pleadings 
in   Lavrence  v.   Dodweli(a)  are  inserted;  and  there   the  (a)Citedati*e, 
husband  is  stated  to  have  been  seised  ^^  in  his  demesne  as  734.  and  also 
"  of  lee  ;"  whereas,  here,  John  H.  Norton  is  only  said  to  rKT^J^nr/m 
have  been  seised  of  ^freehold.  In  Dijer^  361.  b.  Beamond  ^^' 
v.  Deane^  the  tenant  having  pleaded  in  bar  an  assignment 
of  rent  made  by  himself  to  the  demandant,  on  demurrer, 
the  plea  was  held  to  be  bad,  because  it  did  not  allege  that 
he  was  seised  of  the  land,  &c.  at  the  time  of  the  assignment 
and  that  it  could  not  be  supplied  by  intendment.  Co*  Litt. 
303.  b.   Piowd.  104.  and  Bac.  Max.  340.  prove  that  no  im- 
plication can  be  made  for  the  pleader  in  such  a  case  as 
this ;  for  if  the  words  of  a  plea  are  capal)le  of  two  intend- 
ments,  it  must  be  taken  most  strongly   against  him  who 
pleads  it. 

3*  Another  defect.  The  plea  does  not  aver  that  the 
devise  was  accepted.  In  Stori/n  Pleadings^  358.  such  is 
the  form,  taken  from  a  plea  of  the  laieLord  Camden.  In  the 
case  from  Lord  Raymond^  the  plea  expressly  stated  that  the 
widow  entered  '*  by  virtue  of  tJie  devise.^^  But  in  this  case 
it  is  merely  stated  that  she  entered.  The  inference  is  as 
fair  that  she  entered  tortiously^  as  that  she  did  so  by  virtue 
of  the  devise.     This  not  being  averred,  the  words  must  be 
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358. 


taken  most  strongly  against  the  pleader  according  to  the 
rule  before  mentioned. 

4.  Again ;  it  should  have  been  averred  that  she  took  the 
estate,  in  lieu  of  dower j  by  virtue  of  the  words  of  the 
will,  or  by  virtue  of  some  latent  ambiguity  or  latent  fact 
as  aforesaid.  The  rule  is  that,  where  a  record  or  will  is 
relied  on,  the  verification  must  conclude  ^^  as  in  the  said 
(o)  Dyer,  27.  *'  recQrd  or  will  more  fully  appears  ;"(^)  ^^^  *f  *  latent 
ambiguity  or  latent  fact  is  relied  on,  such  ambiguity  or  fact 
must  be  specially  8tated.(A) 

5«  Another  objection  is,  the  plea  states  sundry  things 
as  devised  in  lieu  of  dower,  yet  does  not  say  that  she  ac- 
cepted the  whoie^  but  only  the  greatest  part,  to  wit,  the 
mansion-house  and  lot.     Now  the  whole  was  intended  as 
the  bar,  or  nothing.     Her  getting  a  part  only  was  not  suffi«^ 
cient.     The  pleader  ought  to  have  shewn  what  became  of 
the  rest.     So,  in  accord  and  satisfaction,  part  satisfaction 
is  not  sufficient,  (c) 
U)\M(^e.Jbn.       It  may  be  urged  that  this  is  on  a  demurrer  ;  and  that 
43.    JRoU.       several  of  these  objections  which  were  not  assigned  as 
jtitrnU  jDij^  causes  of  demurrer,  must  be  considered  as  on  a  general 
^^^'  demurrer ;  but  either  way,  the  effect  is  the  same  ;  for  these 

exceptions  are  of  the  gist  and  essence  of  the  bar.  As  to 
the  seisin^  and  as  to  the  acceptance,  each  of  them  is  an  es-» 
sential  pivot  on  which  the  cause  turns.  So,  the  testator 
intended  the  xvhole  devise,  or  no  part  of  it,  as  a  bar ;  and  it 
is  essential  to  shew  that  she  accepted  the  whole.  If  issue 
had  been  taken  on  diis  plea,  and  a  general  verdict  found 
for  the  defendant,  judgment  might  have  been  arrested,  be- 
cause the  plea  left  every  thing  in  dubio;  and  whatever  is 
ground  for  a  repleader,  applies  more  strongly,  on  a  demur*, 
rer,  against  the  person  pleading. 


Williamsj  for  the  appellee.  The  first  question  to  be  con* 
sidered  is,  whether  the  matter  stated  in  the  plea  is  a  bar  to 
the  appellant's  claim  of  dower ;  2dly.  If  so,  is  the  matter 
sufficiently  pleaded  upon  this  demurrer  ? 


In  the  53d  Year  of  the  Ccmmomoealth.  29 

1.  The  language  of  the  act  of  Assembly  is,  "  If  any     afril, 
estate  be  conveyed  by  deed  or  will^  either  expressly  or  by        *  ^^' 
averment^  &c.     The  legislature  certainly  intended  by  this    AmWcp  vA 
word  averment^  something  more  than  was  expressed  in  the        ^^** 
deed  or  will  j  for  otherwise  the  first  part  of  the  sentence      Norton. 
would  have  answered  their  purpose  ;  but  they  use  the  term        ' 
averment^  an  expression  which  is  not  to  be  found  in  the 
statute  27  Hen.  VIIL  c«  10*  and  therefore,  if  the  con- 
struction of  that  statute  had  been  such  as  Mr.  Call  con- 
tends, it  does  not  follow  that  a  similar  construction  should 
be  applied  to  our  act.    Besides,  the  statute  27  Hen*  VIII. 
speaks  only  of  deeds^  but  our  act  speaks  of  wills  also.     In 
consequence  of  the  silence  of  the  statute  as  to  willsy  Lord 
CokCy  in  his  commentary  upon  Uttleton^  Z6.  b.  says,  that  a 
gift  by  willy  unless  expressly  in  lieu  of  dower,  is  not  a  bar ; 
but  he  admits  that  a  deed  made  to  the  wife,  or  for  her  use, 
and  accepted  after  coverture,  although  not  expressed  to  be 
in  lieu  of  dower,  is  a  bar,  and  may  be  so  averred.     This 
point  is  also  settled  in  4  Co.  Rep.  3.  VernorCs  case.(tf)     So  (c^  s  Twk, 
that,  though   the  words  "  by  averment,"  are  not  in  the  m,te «.  * 
English  statute,  yet  an  averment  of  a  matter  not  expressed 
in  the  deed,  was  even  there  allowed*    The  cases  of  Arnold 
V.  Kempstead  and  wifey(Ji)  Villa  Real  v.  Lord  Gahuay^^c)  mAmbl  46ft. 
Jones,  v.  Collier ^(d)   Wake  v.    WaJke^^e)  and  Pearson  v.  i^i    i    jf^o] 
Pearson^^f)  are  all  to  a  similar  effect.  s%^^^'  ^^ 

It  is  objected  by  Mr.  Ca//,  that  in  the  case  of  a  wi//,  (*^i^*'"^^ 
nothing  can  be  averred  but  what  can  be  gathered  by  iropli-  ^j^-^  ^5. 


l-   Hef». 
I-   Jtep.\ 


cation  or  construction  from  the  will  itself,  or  a  latent  am-  Kep.  29^. 
biguity.  But,  according  to  his  ovm  ideas,  the  legislature 
must  be  supposed  to  have  miderstood  the  distinction  be- 
tween a  deed  and  will,  established  by  the  British  authori- 
ties imder  the  statute  of  Hen.  VIII.  and  therefore,  as  our 
act  of  Assembly  has  put  a  gift  by  will  on  the  same  footing 
with  a  g^ft  by  deed^  those  authorities  must  now  appl}  to 
the  case  of  a  will  in  the  same  manner  as  to  that  of  a  deed. 
He  says,  too,  that  permitting  the  averment  would  amount 
to  a  repeal  of  the  statute  of  frauds^  which  is  incorporated    . 
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April,      into  our  act  concerning  will8.(a)  The  second  section  of  that 

s^^-^^r^s,^    act  saves  to  the  widow  her  dowet ;  and  the  clause  now  under 

Ambler  and    consideration  of  the  act  relating  to  dower,  (passed  the  same 

wife 

V.  session,)  provides  that  she  may  have  her  dower,  but  that,  if 

.^'^^"'      she  claims  as  devisee^  it  may  be  averred  that  she  was  not 

(rt^/.>r.6>f/tf,  to  claim  dower  also.     Is  there  any  inconsistency  in  this  ? 

Q°92.  af  i.  or  can  our  construction  of  the  latter  clause  operate  as  a 
violation  or  repeal,  of  any  part  of  the  act  concerning  wills  ? 
She  takea  by  the  will :  but  the  legislature  says  that,  under 
such  a  state  of  things,  she  shall  be  barred  of  her  dower  at  com- 
mon  law  ;  provided  it  appears  that  such  was  the  testator's 
intention.  So,  no  estate  can  pass  but  by  deed^  &c«  yet  a 
consideration  not  expressed  in  the  deed  may  be  averred. 
In  the  case  of  a  legacy^  too,  it  may  be  presumed  to  be  in 
satisfaction  of  a  debt  due  from  the  testator  to  the  lega- 

(6)    2    Vern,  tet  .(^) 

Dawon.  In  this  case  the  plea  states,  that  he  devised  to  her^200/i^ 

to  be   paid  annually  out  of  his  estate,  and  gave  her  the 
mansion-house,  &c.  which  she  entered  into,  and  has  occu- 
'  pied  ever  since  his  death,  in  lieu  of  dower.    If  it  had  been 

necessary  to  draw  the  averment  from  the  will,  his  charging 
his  estate  with  payment  of  an  annuity,  would  fairly  lie  in 
averment  that  it  was  in  lieu  of  dower.     But, 

2.  It  is  said,  that  the  matter  is  not  sufficiently  set  forth 
in  the  plea*  To  this  I  answer,  that  the  demurrer  is  ge- 
neral, except  as  to  two  causes,  viz.  1.  That  he  avers  things 
out  of  the  will ;  2d.  That  the  plea  respects  matters  of  re- 
cord, and  ought  to  be  verified  by  the  record. 

The  other  objections  made  by  Mr.  Cali^  being  only  mat- 
ters of  yc?rw,  and  not  having  been  mentioned  in  the  de- 
(c)    5    J3oe.  niurrer,  he  cannot  now  avail  himself  of  them.(c)     The 
cdiu)    46^*'   averment   is,  that  th.   said  several  bequests  and  devises 
Jiev.  Coiiey     were  in  lieu  of  dower,  and  that  after  the  death  of  the  tes- 

v<.l.  1.  p.  112.  *^  ' 

s.  27.  tator,  she  actually  entered  and  enjoyed  the  greater  part^ 

(Ijeing  all  the  real  property  devised,)  and  that  she  hath 
ever  since  been  in  possession  thereof,  in  lieu  of  her  dower 
{foresaid.  If  this  plea  is  not  sufficiently  formal,  it  certainlv 
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i^titainsthe  substance  of  the  bar,  and  would  have  beeli       Atrtl, 
good  after  verdict,  or  on  a  general  demurrer.     The  rule  is    .^^^  J^_^, 
that,  where  a  plea  sets  forth  a  good  bar  defectively,  upon  a    AmWcr  and 
general  demurrer  it  will  be  good ;  but,  if  it  sets  forth  a  de-       ^^  v. 
fective  title  or  bar,  it  is  otherwise.     Here  the  real  gUt  of 
the  bar  is  the  devise  for  life  in  lieu  of  dower ;  and  this  is 
set  forth  substantially.     The  want  of  a  profert  of  the  will 
is  unimponant ;  for  a  will  is  not  such  a  paper  as  the  law 
requires  to  be  pleaded  with  a  profert;  it  being  sufficient 
to  set  out  the  substance^  as  far  as  it  relates  to  the  case.    A 
profert  need  never  be  made  of  a  paper  of  which  oyer  cannot 
be  demanded :   but  oyer  cannot  be  demanded  of  a  will; 
because  it  is  in  the  custody  of  the  law,  and  equally  open  to 
the  examination  of  eitlier  party.     Besides,  in  this  case,  the 
averment  is  not  made  upon  the  will  alone,  but  upon  mat- 
ter dehors  the  will. 

However,  even  admitting  the  plea  to  be  as  defective  ad 
Mr.  Call  supposes,  the  count  is  defective  also  ;  for  the  de- 
mand is  of  the  third  part  of  2i  freehold  only ;  whereas  dower 
cannot  be  claimed  except  of  a  freehold  of  inheritance.^  or 
an  inheritance  in  fee-simple.  The  demandants,  therefore, 
having  committed  the  first  fault  in  pleading,  cannot  have 
judgment. 

CalL  There  is  nothing  in  the  exception  taken  to  the 
count;  as  it  is  conformable  to  all  the  precedents.  He  re- 
ferred to  Boeth  on  Real  Actions^  166.  Cokeys  Entries^  176. 
179.  JRastalTs  Entries^  229.  Crompton^s  Practice^  316. 
and  10  WenVwortKs  P leadings y  157.  163. 

Curia  adv.  vult. 

Saturday y  May  6,  1809.  The  Judges  delivered  theii* 
opinions. 

Judge  Tucker.  The  appellants,  one  of  whom  was  die 
tvidow  of  John  H.  Norton^  brought  a  writ  of  dower- 
against  G.  F.  Norton.  The  count  demands  one-third  part 
of,  and  in  ^fre$iioldy  of  a  certain  part  or  proportion  of  a 
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Afril,      lot  in  the  town  of  Winchester^  by  metes  and  bounds.    The 
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s_g^^^l^_j    tenant  pleads,  first,  that  the  said  J*  H*  Norton^  or  any 
Ambi^and    other  person  to  his  use,  was  not  at  any  time  during  the 
▼•  coverture,  &c.  seised  of  an  estate  of  inheritance  therein, 

^  and  diereupon  issue  was  joined.     Secondly,  that  the  de« 

mandants  ought  not  to  have  or  maintain  their  action,  &c^ 
because  he  says,  that  during  the  coverture,  &c.  the  said 
y.  H*  Norton  duly  made  and  executed  his  last  will  and 
testament,  whereby  the  said  John  devised  that  the  said 
Catharine  his  wife  should  receive  an  annual  income  of  150L 
during  her  life,  out  of  the  estate  of  the  said  John^  and  that 
she  should  have  the  full  use  of  the  mansion-house  and 
other  houses  of  the  said  John^  where  the  said  John  did 
then  live,  (not  saying  where  or  in  what  county^  together 
with  the  ground  on  which  they  stand,  and  the  garden, 
stable,  and  stable-lot,  during  the  life  of  the  said  Catharine; 
likewise  the  free  use  of  all  the  household  and  kitchen  fur- 
niture, &c.  for  her  life ;  and  the  said  John  did,  in  and  by 
the  said  will,  also  give  and  bequeath  to  the  said  Catharine^ 
mulatto  Hannah  and  her  issue  ;  and  the  said  jfohn  did  af- 
terwards, during  the  coverture,  &c.  duly  make  and  publish 
a  codicil  to  his  said  will,  whereby  he  bequeathed  to  the 
said  Catharine  200/.  during  her  life,  (not  saying  by  the 
year^  in  lieu  of  the  150A  bequeathed  to  her  in  the  said 
will,  and  did  moreover  bequeath  to  her  black  Betty  and 
her  issue.  And  the  said  John  did  also,  during  the  cover- 
ture, &c.  duly  make  and  publish  one  further  codicil  to  his 
said  will,  whereby  he  bequeathed  to  the  said  Catharine  all 
the  plate  to  which  he  was  entided  on  the  death  of  M*  P. 
which  said  will  and  the  codicils  annexed  thereto,  have, 
since  the  death  of  the  said  John^  been  duly  proved  and  r^* 
corded  in  the  Court  of  Frederick  County^  and  are  now  in 
full  force.  And  the  said  tenant  in  fact  saith,  that  the  said 
SEVERAL  bequests  and  devises  in  the  said  will  and  codicik 
'before^set  forth,  were  in  lieu  of  the  said  Catharine*s  right 
of  dower,  in  the  estate  of  the  said  John^  and  that  the  said 
Catharine  did,  after  the  death  of  the  said  John^  and  before 
*the  commencement  of  this  suit  actuallv  enter  into  and  oc* 
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cufy  the  Creatsst  part  of  the  property  so  as  aforesaid      April, 
devised  to  her,  to  wit,  the  mansion-house  and  other  houses,    \^r>r^ 
where  the  said  yohn  did  live,  (not  saying'   where  or  in  Ambler  tnd 

wife 

"what  county y')  and  the  stable,  &c.  and  hath  ever  since  been  in  v. 

the  possession  and  occupation  thereof  in  lieu  of  her  dower 
aforesaid,  and  this  he  is  ready  to  verify,  &c*  and  there- 
fore prays  judgment,  &c.  To  this  plea  the  demandants 
demurred  specially  ;  and  for  causes  of  demurrer  they  say, 
l8t«  That  the  averment  in  the  said  plea  is  of  matter  not 
contained  in  the  said  will  and  codicils,  or  either  of  them, 
or  any  part  thereof,  and  the  said  tenant  ought  not  to  aVer 
any  thing  out  of  the  said  will  and  codicils.  2d.  The  aver- 
ment aforesaid  is  respecting  matter,  which,  if  it  exists,  is 
matter  of  record,  and  ought  to  be  verified  by  the  record, 
and  is  not  so  verified  in  and  by  the  said  plea.  3d.  The 
said  ple^  is  otherwise  insufficient,  defective,  and  wants 
form.     The  tenant  joins  in  the  demurrer. 

As  this  is  the  first  case  that  has  occurred  in  this  Courts 
wherein  a  similar  plea  in  bar  has  been  pleaded,  since  the 
passage  of  the  act  concerning  dower,  wherein  it  is  enacted^ 
among  other  things,  ^^  That  if  any  estate  be  conveyed  by 
"  deed  or  xw//,  either  expressly  or  by  averment j  for  the  join- 
**  ture  of  the  wife  in  lieu  of  dower,  to  take  effect  and  con-* 
^  tinue  as  in  the  act  is  expressed,  such  conveyance  shall 
**  bar  her  dower,"  &c.  1  shall  enter  somewhat  at  large 
into  the  consideration  of  the  questions  arising  upon  this 
demurrer. 

As  to  the  first  of  these  points ;  I  conceive  that  whatever 
averment  might  have  been  made  in  England^  in  respect  to  a 
DEED  of  lands,  as  meant,  or  intended,  to  be  made  in  satis- 
faction of  do  wer^  may,  &ince  the  act  concerning  dower,  ed^ 
1794,  c.  94.  s.  11.  was  made,  be  made  in  this  country  in 
respect  to  a  wiLL,as  well  as  a  deed  }  the  intention  and  design 
ef  that  act,  being  to  put  apy  provision  made  for  the  wife,  by 
way  of  jointure,  subsequent  to  the  marriage,  upon  the  same 
footing  to  all  intents  and  purposes,  whether  made  by  xvill  or 
deed*  By  the  common  law,  according  to  the  resolution  ia 
Leake  and  RandalPs  case,  cited  4  CV.  4#  if  a  man  devised 
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lands  to  his  wife  for  term  of  life,  gtnercUhf^  it~  could  not 
be  averred  to  be  for  the  joh^are  of  the  wife,  and  in  satis* 
faction  of  her  dower,  for  two  causes :  1st.  Because  a  de- 
vise  implies  a  consideration  in  itself,  and  dierefore  a  de- 
vise cannot  be  averred  to  be  to  the  use  of  mother  than 
the  devisee,  if  it  be  not  so  expressed  in  the  will ;  no  more 
con  a  devise    be  averred  to  be  for  a  jointure  if  it  be  noC 
exprtssed  in  the  wilL     But  it  shall  be  taken  for  a  benevo- 
lence.    2d.  The  whole  will  concerning  lands  ought  to  be 
in  rvriting-j  and  no  averment  ought  to  be  taken  out  of  the 
willj  which  cannot  be  collected  by  the  words  in  the  wilL 
But,  if  it  were  expressed  in  the  wiD,  diat  the  devise  was 
made  in  lieu  and  satisfaction  of  dower,  the  ^iime  was  good 
by  way  of  jointure,  and  bar  of  dower ;  if  she  accepted 
Ae  same.    4  Co*  4.  Co.  Litt.  36*  b.  And  this  case  was 
cited  and  approved  by  the  whole  court  oi  B.  JR.l  Lord 
JRaym.  438.  in  Lawrence  v.  DodwelL     In  a  report  of  the 
same  case  by  Lutw.{d)    Treby^  Ch.    J.  said,  if  it  had 
been  said  (in  the  will)  that  the  devise  to  the  demandant 
was  for  her  jointure,  it  had  been  good  ;  and  so,  although 
the  word  jointure  had  not  been  in  the  wilU  if  there  had 
been  other  words  therein  tantamount ;  as  if  it  had  been 
said,  that  the  devise  was  for  a  provision  for  the  wife,  or 
other  words  of  the  like  kind,  so  that  the  intention  of 
the  testator  might  appear  by  the  words  of  the  will  ;  but 
NO  EVIDENCE  OUT  OF  THE  WILL  Can  be  admitted;  for 
then,  one  part  of  the  will  would  be  in  writing,  and  the 
Other  not :  parol  discourses  out  of  THe  will  are  of  no 
signification,  for  it  must  be  entirely  in  writing.  And  to  the 
same  effect  is  Lord  Raymond* s  report  of  that  case,  who  says, 
that  judgment  was  given  for  the  demandant  by  the  whole 
Court ;  because  the  averment,  (in  that  case,)  being  mat* 
tcr  out  of  the  willj  and  not  contained  in  it,  ought  not  to  be 
allow£D.(^)  And  the  same  rule  as  to  averments,!  appre- 
hend, applies  also  to  a  deed,  as  well  as  a  will;  the  general  rules 
of  construction  being  the  same,  as  to  both  :  and  therefore 
no  implications  can  be  allowed  but  such  as  are  necessary^ 
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or  at  least  highly  probable  ;  and  not  merely  possible  impli-  Aprx^, 
cation8.(^)  In  the  case  of  Tinney  v.  Tmney^{b)  where  a 
bill  was  brought  in  the  High  Court  of  Chancery  for  dower, 
the  heir  at  law  insisted  that  the  husband,  in  his  life-time, 
gave  a  bond  for  1,000/*  in  trust,  to  secure  to  his  wife  500^ 
in  case  she  survived  him,  and  d»at  it  was  ieteoded  at  die  (a)  %  Black. 
time  in  lieu  of  dower,  and  that  she  acknowledged  it  to  be  /^Ta  ^k.  t. 
ao,  antd  offered  to  read  evidence  of  her  sicknowledgment*. 
But  Lord  Hardwicke  was  of  opinion  that  parol  evidence; 
could  not  be  allowed  in  that  case,  being  within  the  statute^ 
of  frauds  and  per  juries^  and  that  a  general  provision  for  tn 
wife  was  not  a  bar  of  dower,  unless  expressed  to  be  ao  : 
but  that  a  bond  to  secure  a  sum  of  money,  for  her  Uveli^ 
hood  and  maintenance^  had  been  decided  to  be  within  the 
equity  of  the  statute  of  H.  VIII.  of  jointures*  This  is 
perfectly  conformaUe  to  the  opinion  upon  the  will,  in  tho 
case  of  Lajufrenee  v»  DodweH;  and  since  the  provisions  of 
the  English  statute  of  frauds  and  perjuries  are  ingrafted 
into  ours  respecting  wills  and  conveyances,  the  construc- 
tion ought  to  be  the  same  here  as  there.  Now  certainly 
there  is  no  expression  in  the  will,  so  far  as  the  same  is  set 
forth  in  the  plea,  by  which  it  can  appear  to  the  Court, 
'  whether  the  devise  of  the  dwelling-house,  &c.  was  intend- 
ed to  be  in  saiitfaction  of  dower,  or  not :  for,  if  it  were  so 
intended^  it  ought  to  be  in  satisfi^tion  of  her  whole  dower^ 
and  not  of  a  part  only.(c)  But  by  the  terms  of  this  averi  (c)  4  Co.  a. 
ment,  it  would  appear  that  the  devise  of  the  house  and  hts  Je.  b.* 
was  only  in  part  satisfaction.  For  the  words  arc,  ^^  and 
^^  the  said  tenant  in  fact  saith,  that  the  said  sxviiukt  be- 
*'  quests  and  devises  in  the  said  will  and  codicils  before  set 
*'  forch^  were  in  lieu  of  tlie  said  Catharine*s  right  of  dower 
^'  in  the  estate  of  the  said  ^ohn  ;"  which  shews  that  the 
devide  of  the  dwel^pg-house^  &c.  must,  at  law^  be  in  part 
satisfaction  only  and  not  for  the  whole.  And  if  they  were 
xtkpart  only,  the  devise  thereof  is  no  bar,  4  Co.  3.  Co.  Litt^ 
36.  for  ^  bequest  of  personal  est^e  is  no  bar  of  dower  in 
lands^  aa  was  adjudged  in  this  Court  in  the  case  of  Blount 
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April,  V.  Qee.(^d)  The  case  of  Eastwood  v.  VinkcJib)  is  in.piin- 
y^^^^r^  ^'P'^  ^^^  unlike  the  present.  A  man  on  his  marriage  gave 
Ambler  And  a  bond  to  ft  trustee  in  a  penalty,  conditioned  that  if,  within 
four  months,  he  should  setde  and  assure  freehold  lands  of 
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the  value  of  100/.  per  ann.  the  bond  to  be  void.  The 
(a )  Aov.  1,  husband  soon  after  the  marriage  made  his  will  and  devised 
\h)ip,fFm»'  ^^^^^  freehold  and  cqEr^A^Zt/  lands,  lying  intermixed,  of 
vi3.  ^g  yearly  value  of  88/.  to  his  loving  wife  and  her  heirs, 

and  died  within  the  four  months.  The  Master  of  the  Rolls 
said,  *^  as  money  and  lands  are  things  of  a  different  nature, 
^^  one  shall  not  be  taken  in  satisfaction  of  the  other. 
^*  Whatever  is  given  by  a  will  is  prima  facie  to  be  intend* 
*'  ed  a  bounty,  or  benevolence.  The  devise  of  such  of  the 
^'  land  as  is  copyhold  cannot  possibly  be  taken  towards 
<*  satisfaction  of  the  lOOU  per  ann*  which  was  to  be  free* 
♦'  hold.  Nay^  supposing  the  whole  88/.  per*  arm*  were 
^^  freehold^  it  would  not  go  towards  satisfaction  of  the 
♦*  lOOi  not  being  so  expressed  :^^  and  this  decree  was  af- 
firmed by  the  Chancellor.  The  averment,  therefore,  is  so 
far  from  being  proved  by  the  words  of  the  will  and  codi- 
cils, that  to  me  they  seem  to  contradict  it,  in  ex{M:ess 
terms. 

But  it  may  be  objected  that  the  bequest  of  the  annuity 
out  of  the  testator^s  estate,  must  be  taken  as  a  devise  of  a 
real  estate,  and  therefore,  coupled  with  the  devise  of  the 
dwelling-house  and  lots,  must  be  intended,  as  a  satisfaction 
for  the  whole  and  not  a  part  only,  of  her  right  of  dower. 
To  this  there  are  several  answers.  1st.  It  is  not  averred 
that  the  testator  had  lands  to  that  value,  and  therefore  the 
devise  may  fail.  2d.  It  is  not  shewi^  out  of  what  lands 
(if  he  had  any)  the  annuity  should  be  paid  ;  but  only  that 
it  should  be  paid  out  of  his  estate;  which  might  be  wholly 
personal  except  this  lot  ;  nor  when  it  should  commence  j 
nor  that  any  power  of  distress  or  entry  was  given,  in  case 
it  should  be  withheld  ;  nor  is  it  shewn  whether,  if  he  had 
lands  to  that  value,  he  had  such  an  estate  therein,  as  that 
her  estate  therein  should  not  be  forfeitable,  or  detennijia-< 
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ble  by  such  acts  only  as  v^ould  forfeit  her  dower  at  the      Ap*il, 
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common  law.  For  if  he  were  tenant  for  a  hundred  or  a  ^^^\r>^^ 
thousand  years,  of  lands  to  the  value  of  the  annuity,  a  de«  Amhiermd 
vise  thereof  would  be  no  bar  of  dowen     So,  if  he  were  y, 

tenant  pur  autre  vie^  or  even  for  several  lives  ;  for  perad-      ^"^^' 
venture  the  term  may  expire,  or  be  forfeited  by  the  actual 
tenant's  committing  waste,  or  some  breach  of  condition,  in 
deed,  or  in  law,  without  her  faulufn)  (*)  *  ^*-  ^^z 

There  is  anodier  ground  upon  which  it  may  be  question-  J^ro.  Ch.  351. 
ed  whether  this  plea  and  averment  are  so  pleaded  as  that  Cook.  «  Vew. 
the  Court  can  judge  whether  the  devise  is  to  be  taken  as  a  "Sw.  cA.  513. 
bar  and  satisfaction  of  dower  or  not.  By  the  statute  against  coJ^aS^.  ^* 
fraudulent  devises,  any  creditor  by  bond  or  other  specialty,  ^-  ^^'^j  - 
wherein  the  testator  and  his  heirs  were  bound,   micrht  c  94.8. 11.  3 

Bro  Ch.  555. 

maintain  his  action  of  debt  against  the  heir  and  devisee  ffake  ▼. 
jointly,  by  virtue  thereof.  Now  suppose  a  bond  creditor 
were  to  bring  suit  against  the  widow  upon  the  bond  of  her 
husband,  could  she  plead  in  bar  of  the  demand,  that  the 
devise  to  her  was  in  satisfaction  of  her  dower,  unless  it 
Vere  so  expressed  in  the  will  ?  What  then  is  the  situation 
of  a  widow  ?  If,  when  she  accepts  of  a  benevolence  from 
her  husband  in  his  will,  it  may  be  averred  that  it  was  in 
bar  of  her  whole  dower,  (although  not  so  expressed  or  ap- 
parent,) and  that  she  accepted  the  same  in  satisfaction 
thereof;  the  next  day  comes  a  creditor  by  bond;  she  can- 
not aver  that  the  devise  was  in  satisfaction  of  her  dower, 
because  not  so  expressed  or  apparent  in  the  will,  and  the 
creditor  sweeps  the  devise.  Can  this  be  right,  or  is  it  at 
an  consistent  with  law,  equity  or  moral  justice  ?  Again ; 
suppose  (as  is  very  common)  the  testator  shall  have  sub- 
jected his  whole  estate  to  the  payment  of  his  debts,  pre- 
motis  to  any  devise  or  legacy,  therein  contained,  taking 
effect ;  could  this  operate  as  a  bar  of  a  legal  rights  found- 
ed upon  a  valuable  consideration,  the  marriage?  Surely 
not.  Ought  not  the  will  then  to  have  been  set  fokth  at 
I.AB.GE,  and  pleaded  with  2iprofert  in  curioy  that  the  court 
inight  judge  upon  the  whole  of  the  willy  whether  this  de- 
vise was  such  a  on^,  as  90UI4  operate  as  a  bar  pf  dower,  aci 
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^nMo^'  cording  to  thje  terms  of  our  statute,  which  arc  so  emphati- 

s^-^rs^  cal,  that  I  must  beg  leave  to  recite  them.     ^^  Ako  if  any 

Ambler  and  «  estate  be  CONVEYED  by  dced  or  will,  either  expressly,  or 

V.  *'  by  averment,  for  the  jointure  of  the  wife,  in  lieu  of  her 

Norton,  ,/»»., 

.      *'  dower,  to  take  effect  in  her  own  pobsession,  immediate^ 
**  LY  on  the  death  of  her  husband^  and  to  continue  during 
"  her  life  at  the  least,  determinable  by  such  acts  only, 
*'  as  xvotxld forfeit  her  donuer  at  the  common  /aw,  such  con- 
**  veyance  shall  bar  her  dower  of  the  residue  of  the  lands, 
^  which  at  any  time  were  her  said  husband's."   Can  a  de-' 
(a)  Vide  C©»  vise  after  payment  of  debts,(a)  or  a  devise  of  an  estate  by 
Mep.  65. ».      law,  subject  to  the  payment  of  debts  by  specialty  ;{b)  or  of  an 
(  )MUp,^,^  estate  determinable  in  any  manner  during  the  life  of  the 
wife,  by  any  act  which  would  not  amount  to  a  forfeiture  of 
dower  at  the  common  law,  or  by  any  other  cause,  be  aver- 
red to  be  in  satisfaction  of  the  dower  of  the  wife,  unless, 
the  testator's  intention  to  that  effect,  be  either  expressed  in, 
or  apparent  upon,  the  face  of  his  will  f  And,  if  not,  can 
this  Court  decide  the  question  of  such  intention,  widiout 
having  the  whole  will  and  codicils  before  them  *  And  if 
that  be  necessary,  ought  there  not  to  be  in  every  case,  a 
profert  in  curia  of  the  will,  or  an  authentic  copy  thereof^ 
that  the  Court  may,  upon  inspection,  judge  of  the  testa- 
micc  V.  Xaw-  tor's  intention,  and  of  the  operation  of  the  law  upon  thq 
^Jibr\w.\  ^^vise,  taken  wfth  the  rest  of  the  will,  as  such  a  satisfac- 
438^S^<§^3  ^^^"»  ^*  ^^^  '^^  requires,  to  be  a  complete  bar  of  dower  ?(c) 
Bro.ParlCa.       Another  obiection  to  this  plea  and  averment  is,  that  it 

Acq    g     rj     Tmm^  u  I  ' 

ciedori  t.  alleges  that  the  widow  after  the  death  of  the  husband,  and 
.^tk.  430.  before  the  commencement  qf  the  suit,  did  actually  enter 
£Mm!f,  \  ^^^^>  ^^^  occupy  the  greatest  part  of  the  property  so  as 
Bro.  ch.  445.  aforesaid  devised  to  her,  to  wit,  the  mansion-house  wkI 

T  rench  v.  x/a-  ' 

TM,«Ftf*.jun.  other  houses,  where  the  said  John  did  live,  (not  saying 

572.  Foster  v.  '  x  .    ,  ,  i  ,  i     i  , 

Co9k^  3  Jiro.  where*  or  in  what  county.)  and  the  stable,  stable-lots  and 
real  t.  Lord  garden,  and  hath  ever  since  been  m  the  possession  and  oc- 
d^^^lss.  "i  cupation  thereof,  in  lieu  of  her  dower  as  aforesaid.  Now 
i'^^C?^plar-  ^^^^^  things  which  are  thus  alleged  to  constitute  the  greatest 
*^  V.-f^^?  port  (that  is  a  part  only)  of  the  several  ^evf^^^  and 
Harg,Cfi,L\u,  bequests  before  set  forth,  cannot,  according  to  the  authon- 

366.  D. 
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ties  before  cited,  be  averred  to  be  in  aatufactton  of  the      April, 
Xv^OLE ;  consc<piently,  the  entry  mto,  and  occupation  of        ^^^* 
^Mt  part,  could  not  operate  as   an  acceptance  thereof,  in   Ambier  and 

SATISTAGTIOK    of  the    WHOLE.      Bccause    this    PART,    the  */*^ 

tnan&iOTi'hause^  &c.  is  the  only  reai  estate  devised  to  her ;      Norton, 
all  tfie  rest,  for  aught  that  appears  to  the  contrary,  being   """" 
merely  personal  estate,  and  therefore  no  satisfaction. 

Again  ;  the  entry  into,  seisin,  and  occupation  of,  the 
mansion-house,  with  the  stable  and  garden  thereto  belong- 
ing, are  matters  of yjicr,  which  ought  to  have  been  so  plead- 
ed and  averred  as  that  a  trial  of  those  facts  might  have 
been  had*  But  it  is  no  where  in  the  plea  or  averment 
mentioned,  where,  or  in  what  county  those  premises  lie ; 
so  that  there  is  no  venue  laid.  This  appears  to  me  to  be  a 
substantial  defect  in  the  plea.  For  by  our  law,  **  until 
^'  dower  sliall  be  assigned  to  a  widow,  it  shall  be  lawful  for 
^^  her  to  remain  and  continue  in  the  mansion-house^  and  the 
'^  messuage  or  plantation  thereto  belonging,  without  being 
*'  chargeable  to  pay  the  heir  any  rent  for  the  same,  any 
**  law,  usage  or  custom  to  the  contrary  in  any  wise  not- 
*'  'withstanding."(a)  The  law  then  gave  her  a  right  to  re-  {d^Rev.Cod^, 
main  and  continue  in  the  mansion-hoMzt^  &c.  whether  de-  ''c}i\.\?i^^^ 
vised  to  her  or  not ;  or  whether  accepted  by  her  in  satisfac- 
tion of  her  dower  or  not,  until  such  time  as  her  dower  (or 
fall  satisfaction  for  the  same)  should  be  assigned,  or  made 
to  her.  This  then  being  a  legal  right,  of  which  she  could 
not  be  deprived,  the  fact  of  the  entry,  and,  in  what  right 
such  entry  was  made,  ought  to  have  been  so  pleaded  as  to 
be  triable  by  a  Jury  of  the  vicinage.  But  the  mansion-house,  » 

into  which  the  entry  is  alleged,  not  being  alleged  to  lie 
in  any  particular  County  or  place,  the  plaintiff  might  not 
l>e  prepared  to  repel  the  evidence  which  might  be  offered 
^o  prove  the  fact.  For,  if  the  husband  liad  more  than  one 
mcmston-hause^  evidence  might  be  offered  of  an  entry  into 
one,  as  well  as  another ;  so  that  the  plaintiff  might  be  un-  • 
able  to  meet  it.  And  I  hold  it  to  be  an  invariable  maxim 
in  pleading,  that  every  substantive  plea  in  bar,  in  which 
any  new  matter  of  fact  is  alleged,  affirmatively,  and  with- 


40  Supreme  Couft  of  Appeals^ 

April,     out  reference  to  any  matter  of  fact  before  alleged  in  the 


y^^^  J^^f    pleadings,  must  be  pleaded  so  as  that  an  issue  in  fact  ma]r 
Arabier  and   bc  made  and  joined  thereon  ;  or,  in  other  words,  that 

wife 

V.  there  must  be  such  circumstances  of  time  and  place  alle- 

Nortou.  ,  .  .      .  ,  .  II* 

-  ged,  as  constitute   a  venue  m  law,  otherwise  such  plea  is 

(a)  Co.  Liu.  substantially  bad.(a)  If  a  special  justification,  or  other 
matter  pleaded  in  bar,  be  locals  the  defendant  must  plead 
it  in  the  proper  County  where  the  matter  arose  ;  and,  at 
the  common  law,  the  cause  must  have  been  tried  there  : 
aSr  n  ^n^  otherwise  it  was  error.(A)  And  it  is  a  general  principle, 
that  the  want  of  a  venue  is  only  curable  by  such  a  plea  as 
admits  the  fact  for  the  trial  whereof  it  was  necessary  to 
lay  a  venue :  and,  though  it  is  aided  after  a  verdict,  in 
England  J  by  statute  16  and  17  Car.  II.  yet  there  is  no  such 
provision  in  our  statute  oi  jeofails. 

But,  it  may  be  objected,  that  this  is  a  special  demurrer  ; 
and  this  omission  to  lay  a  venue  is  not  assigned  as  a  cause 
of  demurrer.     I  have  already  said,  the  omission  to  lay  a 
venue  is  matter  o{  substance  ;  and,  though  it  be  true,  that  a 
demurrer  confesseth  all  such  facts  as  are  sufficiently  plead- 
,  ed,  matters  not  sufficiendy  pleaded,  are  not  admitted  by  a 
(c)  Hob.  56. 5  deinurrer.(c)     And  though  it  be  abo  true,  that  he  that  de- 
Lia.  I'i.  A-       murs  specially  can  take  no  advantage  of  any  other  matter 
oi  form^  than  what  he  hath  expressed  in  his  demurrer  ; 
u)  10  Co.  S8.  yet  he  may  of  any  other  matter  of  substance.{d)    Where 
«abc.  the  defendant  pleaded  Queen  Elizabeth^ s  letters  patent,  (as 

the  defendant  in  this  case  hath  the  will  of  the  husband,) 
without  a  profert  in  curia^  in  bar  to  an  action  of  trespass, 
•  to  which  the  plaintiff  demurred,  and  for  cause  of  demur- 

rer, alleged  that  the  defendant's  plea  amounted  only  to 
the  general  issue ;  judgment  was  given  for  the  plaintiff 
for  this  reason ;  because  there  was  no  profert  in  curia  made 
of  the  letters  patent,  which  was  matter  of  substance.  Here, 
then,  the  plea  is  substantially  bad,  in  my  opinion,  not  only 
f  because  ther^  is  no  venue  laid,  which  I  hold  to  be  matter 
of  substafice;  but  because  there  is  no  profert  in  curia  oC 
the  husband's  will ;  (or  of  a  certified  copy  thereof  at  least  f) 
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« 
bat  a  part  only,  and  not  the  rvhoie  of  the  will  is  set  forth      April, 

1809 

in  die  plea  ;  so  that   the  Court  cannot  make   such  a  con-     y^^'-yr^ 
struction   thereof  as  the  law  requires,  viz.  that  the  con*   Ambler  uid 
strucdon  be  made  upon  die  entire  deed,  or  will,  and  not         \^ 
merely  on  disjointed  parts  of  it.(a)     In  Vernon's  case,(i)       ^^^^* 
where  the  demandant  in  her  replication  relied  on  die  will  Ca)  3  BL  379. 
of  her  husband,  we  are  told  that  she  shewed  all  the  zvill  in  ^^^  *  ^«-  '• 
ctrtahu     And  the  same  ought  to  have  been  done  here. 
Then,  with  respect  to  the  veniWy  as  to  the  entry  into  the 
numftion-house,  in  the  same  case,  the  tenant  pleaded,  that 
the    husband  was  seised  of  other   lands   (besides  those 
whereof  dower  was  demanded)  in  the  same  County^  in  his 
demesne  as  of  fee  ^  and  by  deed  enfeoffed  certain  trustees 
and  their  heirs,  to  the  use  of  himself  for  life,  and  after 
his  decease  to  the  use  of  the  demandant,  his  wife,  for  her 
life,  &c«  and  averred  that  the  said  estate,  limited  for  life  to 
the  demandant,  was  for  her  jointure,  and  in  fuU  satisfac- 
tion of  her  dower  ;  and  that  after  the  death  of  her  hus- 
band, the  demandant  entered  into  the  said  land  so  limited 
to  her  for  her  jointure,  and  agreed  to  the  same.     And 
therewith  all  the  forms  agree  ;  which  shews  that  the  laying 
the  venue  in  such  a  plea  is  matter  of  substance  :  it  shews, 
moreover,  that  the  estate  of  the  husband  in  the  lands  set- 
tled, or  devised,  ought  to  be  shewn,  that  the  Court  may 
judge  whether  the  estate  of  the  wife  therein  be  such,  as 
is  determinable  only  by  such  acts  as  would  forfeit  her 
dower  at  the  common  law.     But  the   case  of  Ilderton  v. 
Ilderton^(c)  in   which  to  a  plea  of  ne  unques  accouple  in  {c)  3  H.  JBh. 
loyal  marriage  it  was  replied  by  the  demandant,  that  she  ^  ^' 
was  married  at  Edinburgh^  in  Scotland^  without  laying  a 
i^enue  in  England^  and  the  replication  was  held  good  upon 
a  special  demurrer,  for  that  cause,  may  be  considered  as 
overruling  the   objection  to  this  plea,  for  want  of  a  venue. 
J8ut  1  am  of  opinion  it  does  not :    First,  the  fact  of  the  mar- 
riage  was  alleged  to  be   in  another  kingdom  ;  to  which 
the  process  of  the  Court  did  not  extend.    Secondly,  it  was 
of  such  a  nature  as  was  not  triable  by  Jury,  if   alleged  to 
have  taken  place  in  England^  but  by  the  bishop's  certifi- 


V. 

Norton. 
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April,  cate.  Thirdly^  it  was  a  collateral  and  transitory  fact« 
^^^^.^^^^  which  might  happen  in  any  County,  and  therefore  the  trial 
Ambler  and  of  the  principal  matter,  where  there  was  a  venue  already 
laid,  wqpld  draw  to  it  the  trial  of  this  collateral  and  tran- 
sitory matter.  See  also  Mostyn  v.  Fabrigas^  Cowper^  176> 
177.  with  respect  to  the  distinction  between  local  and  tran- 
sitory matters.  Fourthly,  that  case  turned  upon  the  ques- 
tion, whether  the  practice  in  respect  to  replrcationsj  must 
be  governed  by  the  same  rules,  as  were  admitted  to  prevail 
in  declarations  and  pleas  ;  and  the  Court  held,  that  there 
were  na  j)recedents,  by  which  the  same  strictness  was  re- 
quired in  replications,  as  in  declarations,  and  pleas  in 
bar 

After  what  I  have  said  upon  the  first  point,  and  upon  the 
merits  as  connected  with  it,  I  deem  it  unnecessary  to  say- 
any  thing  upon  the  second  point. 

But  an  exception  was  taken  to  the  count  by  Mr.  Williams^ 
which  at  first  appeared  to  me  to  contain  great  weight :  to 
wit,  that  the  demand  is  of  the  third  part  of  a  freehold^  and 
not  of  a  freehold  of  inheritance,  or  of  an  inheritance  in  fee- 
simple.  But  the  cases  cited  by  Mr.  CVz//,  from  Booth  on  Real 
Actions^  i66.Co.  Entries^  176. 179.  RastaWs  EntrieSy229. as 
well  as  in  later  books  of  practice,  (Crompton^s  Pr.  316.  lO 
WentwortlCs  Plead.  157.  163.)  and  the  decision  in  Daven- 
port V.  Tyrrely  1  Black.  Rep.  679.  that  where  a  seisin  is 
alleged  in  pleading,  it  shall  be  intended  a  seisin  in  fee  ; 
'  for  that,  in  pleading,  the  larger  estate  is  always  presumed  ; 
(which  last  case  i  recollect  to  have  heard  Judge  Lyons  rely 
on,  in  this  Court ;)  have  fully  satisfied  me  that  there  is  no- 
thing in  that  exception. 

Upon  the  whole  matter,  I  am  of  opinion  the  demurrer 
to  the  plea  ought  to  have  been  sustained ;  and  consequently 
that  the  judgment  of  the  District  Court  ought  to  be  rever- 
sed, and  the  cause  sent  back  to  be  tried  upon  the  bsue  join- 
ed on  the  first  plea. 


' 


T. 
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Judge  Roane.     This  is  a  writ  of  dower  unde  nihil      Aveil, 

1 809. 

habetj  brought  by  Ambler  and  wife  for  dower  in  a  lot  in  the  y^Fsr^ 
corporation  of  Winchester^  which  Mrs.  Ambler  claims  as  of  Ambler  tai 
the  endowment  of  y*  H.  Norton^  her  former  husband. 

The  tenant  pleads  two  pleas  :   1st*  That  the  said  J.  H. 
Norton  was  never  seised  of  an  estate  of  inheritance  in  the 
premises  duringthe  coverture;  on  which  issue  is  joined ;  and, 
2d.  That  the  demandants  ought  not  to  have  their  action, 
&c.  because,  during  the  coverture  aforesaid,  viz.  on  the 
\  9th  of  Nov.  1 792,  the  said  y.  H.  Norton  duly  made  his 
will,   whereby  he  devised  that  the   appellant,  Catharine^ 
(his  then  wife,)  should  receive  an  annual  income  of  150/. 
during  her  life,  out  of  the  estate  of  the  said  y.  H. 
Norton^  and  have  the   full  use  of  the  mansion-house  and 
other  houses  where  he  then   lived,  garden,  stable,  &c. 
during  the  life  of  the  said  Catharine^  (as  also  various  be- 
quests of  personal  property  for  life  and  in  absolute  pro- 
pert)',)  which  will  (with  two  codicils)  was  duly  recorded 
in  the  Court  of  Frederick^    since    the  death  of  the  said 
John^  and  are  now  in  full  force.     The  plea  goes  on  to 
ever  that  the  several  bequests  in  the  said  will  and  codi- 
cils mentioned,  were  m  lieu  of  her  dower ^  and  that  she  did, 
after  the  death  of  the  said  yohn  H.  Norton^  and  before  the 
commencement  of  tfiis  suit,  actually  enter  into  and  occupy 
the  greatest  part  of  the  property  so  as  aforesaid  devised  to 
her^  viz.  "  the  mansion-house,  lot,"  &c.  (stating  all 
the  real  property  devised,)  and  hath  ever  since  been  in  the 
possession  and  occupation  thereof,  in  lieu  of  her  dower 
aforesaid  ;  and  this  he  is  ready  to  verify,  &c.     To  this 
second  plea  the  demandants  filed  a  demurrer,  stating  as 
causes  thereof,  1st.  ^^  That  the  averment  in  the  said  plea  is  of 
^^  matter  not  contained  in  said  wiH  or  codicils,  or  either  of 
^^  them,  and   that  the  said  tenant  ought  not  to  aver  any 
*^  thing  out  of  the    said  will   and  codicils  ;"    and,  2d. 
<<  That  the  averment  aforesaid  is  respecting  matter  which, 
^^  if  it  exists,  is  matter  of  record,  and  ought  to  be  verified 
*'^  by  the  record,  and  is  not  so  verified  in  and  by  the  said 
^  plea."     To  this  demiurer  there  is  a  joinder;  and,  oa 
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April,      arguing  the  demurrer,  the  Court  adjudged  the  law  for  the 
^     1^^.  defendants  ;  from  which  judgment  tliere  is  an  appeal  to 


Ambler  and    this  Court. 

wU'e 


V. 

Norton. 


Tlie  question  propounded  by  the  first  cause  of  demur* 
rer,  appears   to  have  been  a  vexed  question,  perhaps,  in 
England^  as  it  relates  to  wiUs  :  but  the  most  modem   and 
satifbactory  opinion  seems  to  be,  that  where  the  devise  is 
expressed  to  be  in  satisfaction  of  dower,  or  such  seems  -to 
be  the  clear  and  manifest  intention  of  the  testator^  the  wife 
(a) «  B/.  138.  shall  not  have  both  dower  and  jointure.(a)     This  doctrine 
note,    and      would  be  undoubtedly  rendered  more  clear  in  favour  of  the 
Sw**^*"^^"   averment^  since  the  decbions  in  Kennon  v.  M' Robert s(J>) 
{h)  I  Wath.  and  Shermer  v.  Shermer,(c)     In  those  ca$es   it  was  ad- 
(jc)md,  173.  mitted  to  be  law,  that  in  collecting  the  intention  of  the  tes- 
tator as  from  the  will  icseli,  the  words  of  the  will  are  to  be 
explained  by  the  relative  situation  of  the  parties,  and  cir- 
cumstances   of  the   testator :    facts    derived  from   these 
sources,  thus  sanctioned,  in  relation  to  the  construction  of 
wills,  may  be  as  imperious  as  any  expressions  whatsoever, 
in  the  will,  to  import  an  intention  to  substitute  the  jointure 
for  the  right  of  dower.     But  the  words  of  our  act  are  so 
clear  and  explicit  as  to   put  this  matter  entirely  at  rest. 
They  are,  **  if  any  estate   be  conveyed  by  deed  or  will, 
''  either  expressly,  or  by  averment^  for  the  jointure  of  the 
"  wife,  in  lieu  of  her  dower,  to  take  effect  in  her  OMrn  pos- 
*^  session,  immediately  on  the  death  of  her  husband,  and 
"  to  continue  during  her  life  at  the  least,  determinable  by 
*'  such  acts  only  as  would  forfeit  her  dower  at  the  common 
"  law,  such  conveyance  shall  bar  her  dower  of  the  residue 
*'^  oi  the  lands,  tenements  or  hereditaments,  which  at  any 
"  time  were  her  said  husband's."     The  intention  of  the 
Legislature  to  this  eflfect  is  still  further  manifested  by  the 
provision  contained  in  the  12th  section,  (not  toiie  found  in 
the  statute  of  Hen.  VIII.)    that  where  any  estate  intended 
to  be  in  lieu  of  dower,  shall,  through  any  defect,  fail  to  be 
a  legal  bar  thereto,  and  the   widow  shall  demand  dower 
also,  the  estate  limited  to  her  with  intention  to  bar  dower 
dhall  thereupon  cease*     This  provision,  taken  in  addition 
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to  the  clear  expressions  of  the   act  as  aforesaid,  put*  the      A  pail, 
question  beyond  all  doubt :  it  adopts  that  equity  v^hich     y,^^sr%^ 
always  leans  against  a  double  provision  :  it  overrules  the    AmMer  wa4 
grounds  on  which  a  jointure,  unless  so  expressed  in  the  v. 

deed   or  will,  had  been  held  to  be  no  bar  to  dower,  and  ' 

which  in  3  Bac.  Abr.  ri2.  are  said  to  be,  (as  they  are,) 
contrary  to  jtistke ;  and  places  the  subject  on  tlie  true 
ground  of  intention  as  it  relates  to  the  devisor ;  saving  to 
the  wife,  in  case  of  a  jointure  made  during  the  coverture, 
the  right  to  make  her  ekction  after  she   becomes  sok. 
While  another  clause  of  our  act  provides,  that  a  widow 
expulsed  from  her  jointure-land  shall  recover  dower  pro 
tantOy  the  clause  just  mentioned,  on  the  other  hand,coniine8 
her  to   dower  onbf^  where  the  jointure  estato  should  fail 
through  "  any  defect^  to  be  a  bar  thereto.     This  expres- 
sion **  any  defect"  embraces  a  defect  of  the  want  of  aver- 
ment, as  well  as  any  other,  and  the  whole  case  is  put  upon 
the  ground  of  intention*     If  it  he  said  that  this  construe* 
tion  contravenes  the  spirit  of  the  statute  of  frauds,  the  an- 
swer is,  1st.  That  the  words  of  the  act  in  question  are  ex- 
press and  positive  ;  2d.  That  the  Legislature  had  power  as 
well  to  depart  from  as  to  enact  that  statute  ;  and,  3d.  That, 
the  principle  setded,  or  rather  recognised,  in   Kennon  v. 
M^Robert^  and  Shermer  v.  Shermer^  will  suffice  for  every 
purpose  of  the  averment,  and  was  not  considered  by  the 
Court  in  those  cases  as  infringing  that  statute. 

As  to  the  second  cause  of  demurrer,  the  demandants  (af* 
ter  having  complained,  in  the  first,  that  the  matter  averred 
was  not  contained  in  the  will  or  codicil)  ol)ject  that  the 
*'  averment  aforesaid'*'*  is  of  matter  of  record^  (meaning,  I 
suppose,  by  the  probate  and  recording  of  the  will,)  and 
ought  to  be  verified  by  the  record.  It  will  readily  occur 
here  diat  the  averment  of  a  matter  not  contained  in  a  will 
camiot  be  proved  by  the  will :  but,  perhaps,  the  objection 
intended  was,  that  the  will  itself  should  have  been  set  out 
at  large  in  the  plea.  As  to  this,  it  was  rightly  said  by  the 
appeflee's  counsel  that  the  substance  of  a  will,  as  far  as  it 
relates  to  the  case,  may  be  averred,  and  that  the  whole 
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April,  will  need  not  be  set  out  in  the  plea.     In  Lawrence  v.  Dod* 

v,^p^^^«^  weli^(a)  the  will  was  not  set  out :  it  is  true  indeed  that 

Ambler  and  PoweUj  Justice,  stated,  as  his  opinion  in  that  case,  that,  if 

V.  any  intent  in  the  devisor  had  appeared  that  the  devise  was 

'  to  be  in  bar  of  dower,  the  devise  should  have  been  plead- 


M  1    Ld-    ed  at  large :  but  this  is  only  the  declaration  of  a  single 

Jnojfin,   438.  ^  ^ 

See  the  plead-  Judge;  no  decision  is  found  ,to  support  it ;' nor  do  the 
Haijfm.  151.     forms  of  pleas  bear  out  the  idea  that  it  is  necessary. 

The  causes  of  demurrer  assigned  in  this  case  being 
therefore  incompetent  to  overrule  the  plea,  let  us  see 
whether  there  are  any  other  grounds  competent  to  do  it. 

This  case  being  upon  a  special  demurrer,  we  are  not  to 

regard  *'  any  defect  in  the  plea,  except  those  assigned  ; 

'^  unless  something  so  essential  thereto,  as  that  judgment 

*^  according  to  law  and  the  very  right  of  the  cause  cannot 

ib)Rev.Code,  "  be  given,  shall  be  omitted."(A) 

c!*76.  %?vr.  Notwithstanding  the  comprehensiveness  of  the  above 

terms,  we  must  have  enough  in  the  plea  to  enable  us  to 
give  judgment "  according  to  law  and  the  very  right  of  the 
^^  cause."  On  this  subject,  I  am  of  opinion,  that  what  is 
substance,  or  not,  is  to  be  determined  in  every  action  ac- 
(j)  ^i^S,^^'  cording  to  its  nature.(c)  I  also  think  we  ought  to  adopt  a 
principle,  in  relation  to  demurrers,  analogous  to  that  adopt- 
ed in  relation  to  general  verdicts.  In  respect  of  them^  it 
is  held  that,  although  a  matter  must  have  been  proved  to 
[(i)PeT'.Code,  the  Jur)',  and  the  general  words  of  the  act  of  jeofails(d) 
would  seem  to  extend  to  all  such  cases,  yet  that  the  gist  of 
the  action  must  be  laid  in  the  declaration,  or  else  a  judg- 
ment thereupon  cannot  be  given  ;  so,  in  the  case  of  SLpJeCj 
the  gist  of  the  bar  must  be  stated. 

Under  this  distinction,  I  will  briefly  examine  the  objec- 
tion that  the  plea  ought  to  have  stated  that  the  testator, 
"  being  seised  in  fee  of  the  premises, ^^  made  the  jointure  in 
~  question.  It  is  not  denied  that  this  is  the  regular  form  of 
pleading :  but  the  question  is  whether  this  is  indispensable 
upon  a  general  demurrer.  I  have  seen  no  decision  shew- 
ing  that  it  is.  In  this  respect  the  plea  is  as  ample  as  the 
act  under  which  it  is  pleaded.     That  statute  does  not  en- 
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act  "  that  where  one  seised  of  an  estate  of  inheritance^  &c.      April, 
**  shaU  convey  by  will,"  &c.  but  that  "  if  an  estate  be  con-     v^->^-L 
**  veyed  by  deed  or  will,  either  expressly,  or  by  averment,    AmWcr  ud 
**  for  the  jointure,  &c#,it  shall  bar  dower,"  &c«     This  pro- 
vision of  the  act  would  seem  to  determine  what  the  ffist  of 
the  plea  really  is ;  ancf  this  gist  is  stated  in  the  plea  in 
question* 

When,  in  addition  to  this,  it  is  provided  by  the  act, 
that  if  the  jointress  shall  ever  be  evicted,  she  shall  recover 
her  dower  pro  tanto^  why  may  we  not,  according  to  the 
very  right  of  the  cause,  give  judgment  against  her,  if  the 
averment  be  proved  or  admitted  to  be  true  ?  She  can,  in 
no  event,  be  left  destitute  ;  and,  in  making  her  election  to 
accept  the  jointure,  undoubtedly  took  into  her  considera- 
tion her  husband^s  right  to  the  premises  conveyed  in  join- 
ture. As  it  must  appear  to  the  Court  that  the  estate  con- 
veyed in  jointure  has  the  requisites  of  the  law,  the  widow, 
on  the  other  hand,  is  to  judge  whether  her  husband  was 
capable  to  convey  it. 

Again  it  is  said  that  it  ought  to  appear  to  the  Court, 
that  the  devise  of  the  jointure  was  to  take  effect  in  pos- 
session immediately  on  the  testator's  death,  and  not  after 
payment  of  his  debts.     I  answer  that  nothing  of  this  is 
stated  in  the  plea  in  the  case  of  Lawrence  v.  Dodwell^{a)  {a)  3    lA, 
or  any  other  pleadings  that  I  have  seen.     As  to  the  estate     ^^^^ 
taking   effect  immediately,  that  is  the  natural  inference 
from  the  facts  stated  in  the  plea,  (and  which  are  admitted 
to  be  true  by  the  demurrer,)  unless  an   intervening  estate 
had  been  shewn  to  have  been  limited,  which  ought  to  have 
been  shewn  on  the  part  of  the  demandants ;  and  (as  to 
the  latter  part  of  this  objection)  although  a  tide  to  dower, 
having  relation  to  the  date  of  the  marriage,  is  held  to  be 
discharged  of  judgments,  statutes,  mortgages,  &c.(^  yet  (A)  3  Bae. 
the  husband  has  no  power  to  exempt  jointure-lands  there-  * 
from ;  nor  is  such  exemption  essential  to  the  validity  of  a 
jointure.     We  are   told  by  Blacks  tone  ^^c)  that  there  are  {c)2BlCom. 
some  advantages  attending  tenants  in  dower  that  do  not 
extend  to  jointresses ;  and  vice  versa.     He  states  them 
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April,      particularly.     If  this  exemption  from  incumbrances,  &c« 

y^rsr^^^    exists  in  favour  of  dower,  whereas  it  does  not  in  favour  of 

Ambler  and  jointures  ;  SO,  on  the  other  hand,  the  jointress  finds  an 

\  ^        equtvaknt  in  her  right  to  enter  at  ence  into  her  jointure-v 

Norton.      lands,  and  in  their  exemption  from  forfeiture  for  treason ; 

privileges  which  do  not  exist  in  relation  to  dower  lands. 

It  is  also  said  that  it  ought  to  appear  that  the  devise  was 
not  clogged  with  any  condition  whatever,  other  than  such 
as  the  law  imposes  as  a  forfeiture  of  dower.  The  answer 
is,  that  the  plea  sets  forth  an  unclogged  devise  for  life, 
which  is  admitted,  and  it  is  not  shewn  on  the  other  side  to 
be  otherwise. 

Again,  it  is  said,  that  the  jointure-land,  not  being  sokly 
(but  only  in  connexion  with  other  property)  devised  for 
the  jointure,  is  not  a  satisfaction  for  the  whole  dower.  ^  In 
(a)  2  Vcm,  the  case  of  Lccwrence  v.  Lawrence{a)  legacies  were 
coupled  with  xhtjotnture4and^  and  did  not  prevent  it  from 
being  held  to  be  an  adequate  bar  to  the  whole  dower  ;  as 
it  would  have  been  adjudged  to  be  if  in  other  respects  the 
jointure  had  been  held  sufficient.  As  to  its  not  being 
shewn  that  the  widow  entered  into  more  than  the  real 
estate,  she  could  not  do  so  ;  but  her  entering  into  that 
shewed  her  election  to  take  the  jointure. 

It  is  objected  that  the  plea  does  not  state  that  the  devise 
was  accepted  in  lieu  of  dower.  But  it  does  state  that  the 
jointure-land  was  "  entered  nporH'^  and  enjoyed  "  in  lieu 
"  of  dower.'*  In  saying  that  she  entered  on  such  land,  it  is 
conclusive  that  the  wife  did  not  merely  remain  in  the  man- 
sion-house and  hold  it,  under  the  law,  until  dower  was  as- 
signed. Besides;  although  the  mansion-house  entered 
into  was  the  mansion-house  at  the  date  of  the  will,  and, 
consequendy,  the  one  intended  in  the  will,  non  constat^  for 
it  is  not  averred  nor  stated,  that  it  was  the  mansion-house 
at  the  time  of  the  death  of  the  testator;  and,  if  not,  the 
wife  could  not  have  entered  upon  it  except  under  the  will : 
she  could  not  have  remained  therein  under  the  law. 
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This  objection,  and  several  others  of  similar  character,  April, 

1809. 

if  there  was  otherwise  any  thing  in  them,  would  stand  in-  v^r%r>^ 

terdicted  by  the  effect  of  the  special  demurrer  filed  in  this  AmWcr  and 

^  •    wife 

cause.  V. 

Another  objection  is  taken,  however,  by  the  Judge  who  _^.._^ 


has  preceded  me,  which  was  not  taken  at  the  bar ;  namely, 
that  the  County  in  which  the  jointure-lands  lie  is  not  stated 
in  the  plea.  This  objection  may  be  considered  in  two 
points  of  view  :  1st.  That  the  plea  is  alleged  to  be  defect^ 
ive  in  not  laying  a  venue;  and,  2d.  In  not  having  that 
particularity  and  certainty  which  the  law  requires  a  plea 
to  have.  As  to  this  last  view  of  the  plea  ;  while  it  is  rea- 
dily conceded  that  a  demurrer  admits  the  truth  of  such 
pleas  only  as  are  properly  pleaded,  (bearing  in  mind  at  the 
same  time  the  effect  resulting  as  to  this  point  from  a  spe* 
cial  demurrer,)  it  is  a  rule  equally  true  that  a  plea  need 
only  contain  a  reasonable  certainty  of  time,  place  and  per- 
8(nis.(a)  It  seems  also  to  be  a  just  rule  on  this  subject,  (a)$JBLC<m, 
that  less  particularity  is  necessary  in  relation  to  matters 
which  equally  lie  within  the  knowledge  of  the  adverse 
party,  than  in  relation  to  such  as  lie  only  within  the  know- 
ledge of  the  party  pleading.  The  plea  before  us  stands 
justified  by  both  these  rules  of  construction.  The  locali- 
ty and  certainty  of  the  jointure -land  must  have  been  at 
least  as  well  known  to  the  wife  as  to  the  tenant.  Inde- 
pendent of  this  consideration,  the  plea,  in  respect  of  cer- 
tainty, is  entirely  sufficient :  it  has  every  datum^  whence  to 
acquire  a  precise  knowledge  of  the  identity  of  the  land, 
except  the  name  of  the  County  or  Corporation  in  which 
the  land  lies.  It  is  confined  to  land  devised  by  a  will  of 
i^ov.  19th,  1792  ;  and  is  further  ascertained  by  being  de- 
scribed as  the  mansion-houi^e,  &c.  in  which  the  testator 
THEN  lived.  I  will  ask  cut  bono  insert  the  County  on  the 
ground  of  certainty  ?  Even  then  we  must  resort  to  the 
above  criteria  to  ascertain  the  land  in  question  ;  for  there 
may  have  been  more  than  one  mansion-house  within  a 
g^ven  County  or  Town  :  on  the  other  hand,  this  plea  re- 
ferring to  the  mansion-house  in  which  the  testator  lived 
Vol.  IV.  G 
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April,       &n  the  19th  of  Nov.  1793,  affords  an  unerring  standard. 

s^^^r^^j     There  is  no  want  of  ctrtatnty  therefore  in  this  plea. 

Ambler  aiTd        With  respect  to  laying  a  venue  in  this  plea,  there  was  no 

^v.^        necessity  for  it.     In  England^  as  all  writs  emanate  jfrona 

^"'^'^"'      the  Court  of  Chancerjs  and  the  kingdom  is  divided  into 

Counties,  it   is  necessary  to  lay  a  venue  directed  to  die 

Sheriff  of  the  Countj'^  in  which  the  injury  is  supposed  to 

have  been  committed ;  and  then  the  trial  must  be  had  in 

{a)^BlC9m.  "die  County  in  which  the  venue  is  laid.(a)     I  mean  not  to 
'  say  at  present  (as  being  unnecessarj')  how  far  this  doctrine 

of  venue  is  applicable  to  this  country,  owing  to  the  dif- 
ferent organization  of  our  Courts :  but  having  remarked 
the  above  as  the  true  ground  of  the  doctrine  on  this  sub- 
ject, I  will  test  this  case  by  it,  on  a  supposition  that  we 
were  now  in  England. 

In  that  country  it  is  held  that  the  laying  a  venue  is  some- 
^times  substantial  and  sometimes  formal  only.  It  is  su6» 
stantial  when  the  action  is  in  rem,  as  in  ejectment ;  for 
there  the  Sheriff  must  deliver  possession,  which  he  could 
not  do  unless  the  venue  was  laid  in  the  proper  County  : 
-but  it  is  only  formal  where  the  action  is  transitory  ;  bat 
yet  some  County  must  be  laid  to  which  the  process  must 
go  to  bring  a  Jury  from.  And  this  formal  idea  of  a 
venue  is  carried  so  far  as  even  to  justify  a  fiction;  as 
where  a  bond  on  the  face  of  it  was  made  at  Bengal^  it  must 
be  stated  to  have  been  made  at  some  place  in  England  un- 
der a  videlicet.     These  points  are  laid  down  with  great; 

{h)Cn^.nt.  force  and  perspicuity  in  the  case  o( Mostyn  v.  Fabrigas.(li) 
I  infer  from  this  that  a  vem/e  is  not  a  matter  of  substance, 
unless  the  cause  of  controversy  be  local ;  unless  the  pro- 
ceeding be  in  rem  ;  in  which  case  also  the  real  County  is 
to  be  laid.  This  doctrine  would  shew  the  necessity  of  a 
venue  in  the  action  for  the  dower  ;  for  it  is  local,  and  the 
Sheriff  is  to  deliver  possession  of  the  land  :  but,  in  rela- 
tion to  they^m<wr^-land,  that  would  equally  bar  dower,  if 
i^lay  in  another  country.  In  that  case,  if  its  locality  werq 
mentioned,  t  need  only  be  mentioned,  by  a  fiction,  to  be  in 
Yir^iwu     As  the  suit  in  question  is  riot  to  recover  the 
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jointure-laxid,  but  the  dower-land,  and  the  qaestion  con-      Aprxl, 

.  *       .  «  1809. 

cen^ng  the  former  comes  in  only  colUteraUy^  if  a  venue  v,^-v<^^ 
were  necessary  in  relation  to  it,  which  it  is  not,  it  would  Ambler  and 
be  merely  of  the  formal  and  not  of  the  substantial  kind.  t. 

In  Ikkrton  v.  Jlderti^nj{a)  in  a  replication  to  a  plea  of  ne  ^'^^^. 
ungues  accouple^  in  a  suit  for  dower  alleging  a  marriage  in  {a)  2  H.  ML 
^cotland^  it  was  held  not  to  be  necessary  to  state  by 
way  of  venue^  even,  by  a  fiction^  that  thp  marriage  was 
held  in  England.  The  best  reason  given  for  it  is,  that  the 
Court  had  already  possession  of  the  cause,  and  this  matter 
arose  incidentally ;  and  that  the  want  of  it  could  not  be 
taken  Sidvantage  of  even  on  a  special  demurrer. 

By  the  statute  of  16  Car.  II.(&)  the  want  of  a  venue  is  {bys^iBcX' 
aided  after  verdict*  This  shews  it  is  not  matter  ef  sub^ 
stance  i  for  we  have  often  held  here  (as  I  have  before  said) 
that  a  want  of  substance  going  to  the  cause  of  action  is 
not  cured  by  a  verdict,  although  the  matter  thereof  must 
of  necessi^  have  been  given  in  evidence  to  the  Jury. 

By  the  same  statute,  c*  8.(c)  it  is  enacted,  inter  alia^  (c)See  1  JETat. 
that  the  '*  want  of  a  right  venue^'*  and  all "  such  omissions,  ]^*'t^^!^^. 
•*  variances  and  defects,  and  other  matters  of  a  like  nature,  *^' 
"  not  being'  against  the  right  of  the  matter  of  the  suit^ 
^  shall  be  amended  after  verdict."     This  is  an  express  le- 
gislative declaration  that  the  want  of  a  venue  does  not  go 
to  the  very  right  of  the  cause. 

When  to  this  we  addy  that  by  our  act  we  are  not  to  regard 
any  defect  or  imperfection  in  a  plea,  other  than  what  shall 
be  specially  alleged  as  causes  of  demurrer,  unless  some- 
thing, so  essential  to  the  defence  as  that  judgment,  accord- 
ing to  law,  and  the  very  right  of  the  cause,  cannot  be 
given,  shall  be  omitted,(^)  the  want  of  a  t^^t/e  (a  mere  {d)Jfieo.Codtp 
formal  matter  in  a  case  like  th6  present,  even  in  England)  ^^i^^  *' 
must  not  impede  a  judgment. 

The   statute  of  4  Anm  c.  16.(^)   in  England^  (which  is  (€)Seei£tie,. 
not  stronger  than  ours  as  to  the  point  iti  question,  and  from 
which  our  act  was  taken,)  expressly  overrules  defects  not 
stated  as  causes  of  demurrer,  ^*  notwithstanding  such  defect 
*  er  omission  might  heretofore  be  taken  t»  be  matter  (jf 
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"  substance!'^     If,  therefore,  this  want  of  a  venue  had,  be- 
fore our  act,  been  held  to  be  a  matter  of  substance,  non 
constat  that  it  would  prevail  since   the  enaction  of  the 
statute. 

On  every  ground,  therefore,  I  am  of  opinion  that  there 
was  no  necessity  for  laying  a  venue  in  the  plea  in  question » 
and,  if  there  was,  the  omission  to  do  it  is  not  such  a  mat-  ' 
tcr  of  substance  Z3  to  justify  the  demurrer;  since  it  was 
not  set  down  as  one  of  the  causes  thereof. 

My  opinion  is  to  sustain  the  plea,  overrule  the  demur- 
rer, and  affirm  the  judgment ;  and  not,  by  sustaining  the 
demurrer,  to  give  the  demandants  the  land  if  they  shall,  on 
the  first  plea,  be  able  to  shew  that  the  testator  was  seised  of 
the  land  sued  for  during  the  coverture.  In  that  case,  when 
we  consider  that  a  jointure  was  made  by  the  testator,  and 
accepted  by  the  appellant  after  the  coverture,  the  judgment 
would  not  only  give  a  double  provision  to  the  widow,  but 
be  equally  reprobated  by  the  justice  of  the  case  and  the 
law  of  the  land. 


Judge  Fleming.  The  principal  question  in  this  case 
is,  whether  the  Court  below  erred  in  overruling  the  de- 
murrer to  the  defendant's  second  plea,  or  whether  that 
plea,  in  the  form  it  appears  on  the  record,  was  not,  if  sus- 
tained, a  legal  bar  to  the  demandant's  action  f 

In  considering  the  question,  I  shall  briefly  state  so  much 
of  the  plea  as  seems  to  be  material ;  and,  secondly,  state  the 
substance  of  the  demurrer,  and  endeavour  to  apply  the  law 
to  the  case,  as  it  appears  on  the  record. 

The  plea  is,  that  the  said  yohn  H.  Norton^  by  will,  duljr 
made,  &c.  devised  that  the  said  Catharine^  his  wife,  should 
have  the  full  use  of  the  mansion-house,  and  other  houses 
of  the  said  yohny  where  he  did  then  live  ;  together  witk 
the  ground  on  which  they  stand  ;  and  the  garden,  stable 
and  stable-lot,  during  the  life  of  the  said  Catharine^  (and 
then  mentions  two  codicils  to  the  said  will,  by  which  a 
considerable  personal    estate   was    bequeathed   to   her^ 
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*' which  said  will,  and  the  codicils  annexed  thereto,  have      AmiL, 
"  since  the  death  of  the  said  jfohn^  been  duly  proved  and    v^r-\<^i^ 
**  recorded,  in  the  Court  of  Frederick   County,  and  arc    Ambirr  and 
"  now  in  full  force  ;  and  that  the  devises,  &c.  in  the  said  v. 

"  will  and  codicils,  before  set  forth,  were  in  lieu  of  the  ' 

"  »atd  Catharine* 3  dower  in  the  estate  of  the  said  John  ; 
"  and  that  the  said  Catharine  did,  after  the  death  of  the  said 
**  John^  and  before  the  commencement  of  this  suit,  ac- 
**  tually  enter  into  and  occupy  the  said  mansion-house,  and 
**  other  houses  where  the  said  John  did  live^  and  the  stable, 
^^  stable-lot  and  garden,  so  as  aforesaid  devised  to  her,  in 
**  lieu  of  her  dower  aforesaid." 

To  this  plea  there  is  a  special  demurrer ;  and  for  causes 
thereof,  the  demandants  shew,  1st.  *^  That  the  averment  in 
*^  the  said  plea  is  matter  not  contained  in  the  said  will  and 
"  codicils,  or  either  of  them,  or  any  part  thereof  ;  and  the 
"tenant  ought  not  to  aver  any  thing  out  of  the  said  will 
"  and  codicils. 

2d.  "  The  averment  aforesaid  is  respecting  matter  of 
'*  record,  and  ought  to  be  verified  by  the  record,  and  is 
**  not  so  verified  by  the  said  plea." 

1st.     With  respect  to  the  first  cause  of  demurrer,   it 
was  formerly  held  that  a  jointure  by  deed^  though  not  ex- 
pressed to  be  in   lieu  of  dower,  might  be  averred  to  be 
so  ;{a)  but  that  a  ^n;i*r  to  a  wife  for  life,  cannot  be  averred  {a)  Co.  i^u. 
to  be  in  satisfaction  of  dower ^  unless  it  be  so  expressed  in  '^ '    *        *^ 
the  will.f^)    Because,. say  the  books,  it  shall  be  considered  {b)  Co.  Litf 

as  a  kindness  and  betie^otence  of  the  tt5^tdtcr.  \'  i.lakf  and 

•  •  •    «  .     >    ,      •• '  . 
But  our  act  of  Assembly,  "  reaucin^  intt)  one  the  sevc- 

*^  ral acts  relating"  to.dower.^^  'possttd'th^'Oth  'Dec.   1792, 

places  the  provision  made  for  the  wire,*by  deed^  or  by  wi//, 

on  the  same  ground  ;  in  which  it  is  enacted  (section  11.) 

that,  **  if  any  estate  be  conveyed  by  deed^  or  by  wili^  either 

"  expressly,  or  by  averment^  for  the  jointure  of  the  wife,  in 

"  lieu  of  her  dower,  to  take  effect  in  her  own  possession, 

^^  immediately  on  the  death  of  her  husband,  and  to  con- 

"  tinue  during  her  life,  at  least,  determinable  by  such  acts 
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April,     ^  only  03  would  forfeit  her  dower  at  common  law,  such 

1809. 

v^rs'^^    ^^  conveyance  shall  bar  her  dower  of  the  residue  of  the 
AmWcp  and   it  lands,  tenements  and  hereditaments,  which  at  any  Umc 
V.  **  were  her  said  husband's.     But,  if  the  said  conveyance 

'  "  were  before  the  marriage,  and  during  the  infancy  of  the 
"  feme^  or  if  it  were  made  after  marriage,  in  either  case, 
^  the  widow  may,  at  her  election,  waive  such  jointure,  and 
"  demand  her  dower.'*  And  in  the  12th  secttooi  it  is  en- 
acted, that,  ^*'  when  any  conveyance,  intended  to  be  in  liei* 
^  of  dower,  shall,  through  any  defect,  fail  to  be  a  legal  bar 
*^  thereto,  and  the  widow,  availing  herself  of  such  defect, 
*^  shall  demand  her  dower,  the  estate  and  interest  conveyed 
*'*'  to  such  widow,  with  intention  to  bar  her  dower,  shall 
^^  thereupon  cease  and  determine.'' 

By  this  act,  it  appears  to  be  the  will  of  the  Legislature^ 
that  a  widow  shall  not  have  both  jointure  and  dower, 
whether  the  former  be  by  deed  or  by  willi  but,  in  certain 
cases,  may  make  her  election. 

The  first  recited  section  shews,  clearly,  that  where  a 
testator,  by  his  will^  makes  provision  for  his  widow,  intend^ 
ing  (but  not  expressing  or  declaring)  it  to  be  in  lieu  of  her 
dower,  the  proper  and  only  mode  of  shewing  it  to  have 
been  so,  is  by  averment ;  and  therefore  the  averment  in  the 
case  before  \xs\  that  the  devises  in  the  will  of  John  H.  Nor^ 
tonj  to  his  widow,  were  in  lieu  of  her  dower,  was  proper, 
and  no  good  cause  of  demurrer ;  and  the  same  answer 
may  suffice  for  the  second  cause«  ^  ^^  that  the  averment 
**  aforesai(t*is:rCspecttnj5  matter  pf  T^ecord,  and  ought  to  be 

#•  •*  .  ***** 

**  verified  by  the  record^  and  is  jio.t  so  verified  ;"  for  it 
seems  to  ?ne  jibtujep^ssary'th.at  the  av^onent  should  have 
been  verilied  by  the  fecbrd' ;  the  will,  in  which  the  devises 
averred  to  be  in  lieu  of  her  dower  were  made,  being  par- 
ticularly referred  to  in  the  plea. 

But  it  is  contended,  that  the  plea  is  faulty  and  cannot  be 
supported,  because  there  is  no  venue  laid  therein  ;  and  it 
is  not  stated  that  the  mansion-house,  &c«  are  situate  in  the 
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town  of  Winchester  and  County  of  Frederick^  or  at  any      ^l^^ 
other  particular  place.  s^rx^i^^ 

If  we  inquire  into  the  reason  why  laying  a  venue  is  nc-  '^»*^^"^ 
cessary,  in  pleadings,  where  the  subject  in  controversy  is  ▼. 

local,  I  conceive  it  to  be,  to  identify  the  subject,  and  to   ............ 

prevent  surprise  on  the  adverse  party  ;  and  it  seems  ne- 
cessary on  the  part  of  the  demandant  also,  that  in  case  of 
a  recovery,  process  may  issue  to  the  proper  officer  to  give 
possession  of  the  premises. 

If  I  am  correct  in  this  position,  the  object  is  fully  at- 
tained by  the  plea,  in  this  case;  in  which  it  is  stated, 
^^  that  the  mansion-house,  &c.  devised  to  the  said  Catha- 
**  rinej  during  her  life  in  lieu  of  her  right  of  dower,  in 
the  estate  of  the  said  John^  is  the  mansion-house,  &c. 
**  where  the  said  John  did  then  live,  and  that,  after  the 
^  death  of  the  said  John^  and  before  the  commencement  of 

this  suit,  the  said  Catharine  did  actually  enter  into  and 

occupy  the  said  mansion-house,  &c.  where  the  said  John 
^  did  live,  and  hath  ever  since  been  in  the  possession  and 
**  occupation  thereof,  in  lieu  of  her  dower  aforesaid.'* 
The  plea  refers  to  the  will  of  John  H.  Norton^  "  proved 
**  and  recorded  in  the  Court  of  Frederick  County  ;^  and,  as 
the  law  directs,  that  if  wills  be  proved  in  a  County  Courts 
the  proof  shall  be  in  the  Court  of  the  County  wherein  the 
mansion-house,  or  place  of  residence  of  the  testator  is,  it 
consequently  follows  that  the  mansion-house  of  John  H. 
Norton  was  in  the  County  of  Frederick^  though  not  stated 
to  be  in  the  Town  of  Winchester^  which  appears  to  me  to 
be  as  complete  a  description  of  the  mansion-house,  garden, 
stable  and  stable-lots,  as  if  he  had  added,  ^^  lying  in  the 
**  Town  of  Winchester j^^  which  I  consider  as  matter  of 
form  merely,  the  substanceh^ving  been sufficiendy  stated iq 
the  plea,  in  which  the  premises  were  so  particularly  de- 
scribed, that  the  demandants  could  not,  I  conceive,  have 
possibly  mistaken  their  identity ;  and  I  am  the  more  con- 
firmed in  this  opinion,  as  neither  the  counsel  below,  in  the 
demurrer ^  nor  the  able  counsel  in  the  argument  at  this  bar. 


/ 
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A  PR  IT.,      took  the  smallest  notice  of  the  omission.     And^  in  my  m 

1809. 

y^r^rs^  prehension,  the  plea  tendered  a  fair  issue  to  the  demand- 
Ambier  ftnd  ants,  on  which  they  might  have  tried  the  cause  on  its  true 
V.  merits,  and  the  onus  probandi  would  have  been  on  the  de- 

^"'•^"'       fendant. 

But,  admitting  that  the  omission  would  have  been  fatal, 
had  it  been  alleged  as  a  cause  of  demurrer,  it  is  now  too 
late  to  make  the  objection ;  for,  by  the  act  for  limitation  of 
actions,  &c.  passed  the  19th  Dec.  1792,  section  27.  it  is  en- 
acted, "  that  where  a  demurrer  shall  be  joined  in  any  ac- 
"  tion,  the  Court  shall  not  regard  any  other  defect,  or  im- 
**  perfection  in  the  writy  returriy  declaration  or  pkadingy 
**  than  what  shall  be  specially  alleged  in  the  demurrer,  as 
*'  causes  thereof ;  unless  something  so  essential  to  the  ac- 
*'  tion,  or  defence,  as  that  judgment  according  to  law  and 
*'  the  very  right  of  the  cause,  cannot  be  given,  shall  be 
"  omitted." 

The  question  then  occurs,  whether  there  is  not  sufficient 
matter  stated  in  the  record  to  enable  the  Court  to  give 
judgment  according  to  law,  and  the  very  right  of  the  cause  ? 
and  I  have  no  difficulty  in  saying,  that  I  am  of  opinion 
there  is.  The  demurrer,  I  conceive,  admits  the  fact,  that 
the  demandant  Catharine,  under  the  devise  aforesaid,  en- 
tered  into  and  occupied  the  mansion-house,  garden,  stable 
and  stable-lot,  &c.  and  hath  ever  since  been  in  the  pos- 
session thereof ;  but  denies  it  to  be  in  lieu  of  her  dawer ; 
and  that  the  defendant  ought  not  so  to  have  averred  it,  in 
his  said  plea,  as  it  is  matter  not  contained  in  the  said  will 
and  codicils,  or  either  of  them,  or  any  part  thereof. 

By  the  act  of  Assembly,  relating  to  dower,  above  recited, 
a  widow  shall  not  have  both  dower  and  lands  intended  to 
be  in  lieu  thereof ;  and  the  demandant  Catharine^  having 
accepted  and  occupied  the  lands,  mansion-house,  &c,. 
(wherever  they  be,)  devised  to  her  by  her  late  husband's 
will,  is  not  entitled  to  dower  in  any  other  of  his  lands  or 
tenements ;  as  it  appears  to  me  that  they  were   intended 
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to  be  in  lieu  of  her  dower,  though  not  so  expressed  in  the      April, 

.  1809 

win.    I  am  therefore  of  opinion  that  the  judgment  of  the     y^^-v-^^,/ 
District  Court  ought  to  be  affirmed.  Ambler  and 

wife 


By  a  majority  of  the  Court,  (absent  Judge  Lyons,)  the 
judgment  of  the  District  Court  affirmed. 


V. 

Norton. 


Nimmo's  Executor  against  The  Commonwealth,     •^ondajf,  tth 

^  May,  1809. 

AT  a  General  Court  holden  on  the  26th  day  of  Aprily  i.  An  execn. 
1786,  the  Commonwealth  obtained  a  judgment  against  his  peril,  take 
WiUiam  Nimmo^  Sheriff  of  Princess  Anne  County,  for  jlufgrnent  t 
208/.  10*.  4rf.  for  the  balance  of  the  one  per  cent,  tax  on  g'tor^in  what 
land,  collected  by  him  for  the  year  1784,  and  31/.  5s.  6  1-2^.  9"^^  ^''^^ 

.,  't    may    hare 

for  damages  thereon,  according  to  law,  amounting  in  the  *>««»>  render- 

ed  ;  and  if  he 

exhaust     the 

assets  by  paying   debts    of  mfenor  dignity,  mast  satisfy  such  judgment  fk  bonU  propriit, 

2.  The  English  maxim,  that  •*  nulhtm  iempitt  occurrit  regi"  has  been  adopted  in  Frr- 
gkuoj  in  relation  to  the  Commonwealth  ;  on  which  principle  it  has  been  hehl,  that  the  acts 
of  Uinitations  do  not  extend  to  the  Commonwealth,  in  civil  suits,  not  founde«l  on  any  penal 
wet  expressly  limiting  tlie  commencement  of  the  action. 

3.  No  length  of  time  can  bar  the  Commonwealth  from  execution  on  a  judgment  in  its  fa- 
Toor,  nor  even  render  it  necessary  to  sue  out  a  seire  facias  to  entitle  it  to  such  execution. 

4.  Executors  and  administrators  ought  to  be  allowed,  in  their  accounts,  all  reasonable 
eharffes  and  disbursements  for  the  benefit  of  the  estate  they  represent ;  and  a  reasonable 
recompense  for  their  personal  trouble,  in  preference  to  the  claim  of  any  creditor  of  the  dece- 
dent. The  Commonwealth's  taxes  on  the  property  of  the  dece«lent,  the  expense  of  rcco- 
Tcring  a  runaway  negro  whose  value  is  cretliled  to  the  estate,  monev  paid  for  the  hire  of  a 
slave  (hired  by  Uie  executor  or  administrator)  to  make  a  crop  on  tfie  land  of  the  decedent^ 
onder  the  care  of  the  executor  or  administrator,  the  proceeds  of  such  crop  being  credited 
1o  the  estate,  are  reasoneUfle  charges  and  disbursements. 

5.  The  proceeds  of  the  sale  of  land,  directed  by  tlie  will  of  the  testator  to  be  sold  for  the 
payment  of  his  debts,  are  equitable  assets,  and  should  be  distributed  among  a^  the  credit' 
«rs  pari  passu  ;  nor  are  such  assets  proper  subjects  for  the  cognisance  of  a  Cmirt  of  Law. 

6.  It  seems,  that  charges  appearing  to  be  just  and  legal,  in  an  ex  pwrte  settlement  of  an 
arlministration  account,  by  commissioners  appointed  by  the  Court  which  granted  the  adnii- 
uiatration,  and  passed  by  such  Court,  (the  comnnssjonei's  having  reported,  that  vouchers 
were  produced  to  justify  such  charges,)  ai-e  to  be  received,  pTima  facie,  as  evidence  in  fa- 
Toarof  the  executor  o/ administrator ;  and  that  the  burthen  of  proot*  lics^oa  the  party 
irbo  ^vroald  impugn  them. 

Vol.  IV.  H 
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April,      whole  to  239i  15^.  10  1-2^.  with  interest  thereon  from  the 
yj^^!^    10th  day  of  Nov.  1 784,  until  payment,  and  costs.     On  the 
Niramo's      12th  day  gf  Jtdy^  1799,  a  scire  facias  issued  upon  the  said 
Executor     j^jg^j^^^^  against  James  Nimmo^  his  surviving  executor, 
^"^th"'     who  appeared  and  pleaded  "  payment  by  the  testator  and 
♦*  fully  administered  ;"  to  which  the  Attorney-General  re- 
plied generally.     On  the  trial  of  these  issues,  which  took 
place  June  13th,  1804,  the  Jury  found  against  the  plea  of 
payment  /  and  also  that  the  defendant  had  goods  and  chat- 
tels of  his  testator  unadministered  to  the  amount  of  263/. 
1^.  8rf.  a  bill  of  exceptions  to  certain  opinions  of  the  Court 
having  been  signed  and  sealed,  stating  that  the  defendant 
to  support  his  pleas  gave  in  evidence  an  account  of  his  ad- 
ministration, settled  by  commissioners  appointed  by  Prin- 
cess Anne  Court,  and  admitted  to  record,  May  5th,  1800, 
shewing  a  balance  in  his  hands  of  27/.  1*.  1  l-4rf.  (the 
items  on  the  debit  side  of  which  account  consisted  of  fu- 
neral  charges,  taxes   paid  the  sheriff,  "  cash   paid   i>. 
"  Brovm^  for  his  trouble,  &c.  about  negro  Sancho^  13/. 
"  cash  paid  William  Plume  for  leather,  1/.  17*.  O  3-4^.  do. 
**  paid  A.  Walke  for  negro  hire,  12/.  8*."  sundry  paymenu 
of  debts  to  bond  and  simple  contract  creditors  ;  and  15/. 
4*.  9cl.  for  the  executor's  commissions ;  on  the  credit  side 
the  estate  was  credited  "by  cashof  Maj.  William  Tishburn^ 
*•  of  Charleston^  by  the  hands  of  Mr.  James  Douglass  for 
"  negro  Sancho  who   went  off  with  the  British^  83/.  \%s. 
**  by  amount  of  a  balance  of  account  against  Col.  William 
"  Robinson^  SL  16*.  by  the  amount  of  sales  of  one  hundred 
"  and  twenty-six  acres  of  land  left  by  the  will  to  be  scdd^ 
"  at  30s.  per  acre,  189/."  and  by  sundry  sales  of  personal 
property  specified ;  the  credits  amounting  altogether  to 
304/.   16*.)  "  whereupon  the  Attorney-General  gave  in 
"  evidence  an  inventory  of  the  estate  of  the  said  WilUant 
*'  Nimmo^  signed  by  the  defendant  himself ;"  (cofrcspond- 
ing  exactly  with  the  credit  side  of  the  above-mentioned 
account ;)  and  the  following  memorandum  annexed  there- 
to ;   "  Memorandum,   the  other  personal  estate  of  the 
"  above-named  William  Nimmo^  including  his  slaves,  was- 
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**  sold  in  his  life-time  under  a  venditioni  exponas  issued 
**  from  the  office  of  the  General  Court,  at  the  instance  of 
**  the  Commonwealth,  and  a  return  thereof  made  by  the 
•*  Sheriff  of  Princess  Anne"  "  James  Nimmo^  executor 
**  of  William  Nimmo  ;"  "  and  moved  the  Court  to  instruct 
**  the  Jury  that  no  discount  or  credit  ought  to  be  allowed 
**  the  defendant  for  any  item  in  his  aforesaid  account  of 
•*  admmistration,  except  for  the  funeral  expenses  and 
*^  ;  alleging  it  appeared  from  the  said  in- 

**  ventory  that  the  defendant  had  notice  of  the  judgment 
**  in  the  said  scire  facias  mentioned  before  the  making  of 
^  the  disbursements  in  the  said  account  mentioned  ;  and 
**  alleging  also  that  the  Commonwealth  was  not  bound  by 
**  the  statute  limiting  the  emanation  of  writs  of  scire  fa* 
**  cias  ;  whereupon  the  Covu*t  did  instruct  the  Jury  that 
**  the  defendant  was  not,  in  this  action,  by  law,  entided  to 
**  any  credit  or  discount  for  the  items  excepted  to  as  afore- 
**  said  by  the  Attorney-General  j  to  which  opinion  the  de- 
"  fendant  excepted,''  &c. 

The  judgment  was  that  the  Commonwealth  might  have 
execution  against  the  defendant  for  the  amount  of  the  for- 
mer judgment,  ^^  to  be  levied  as  to  the  said  263/*  \s.  Bd* 
^'  of  the  goods  and  chattels  of  the  testator  in  the  hands  of 
^  the  defendant  to  be  administered,  if  so  much  thereof  be 
*^  had,  but  if  not,  then  the  costs  to  be  levied  of  his  own 
**  proper  goods  and  chattels.'* 

To  this  judgment  the  defendant  obtained  a  supersedeas 
from  a  Judge  of  the  Court  of  Appeals  ;  assigning  in  his 
petition,  the  following  errors ;  viz. 

1.  ^  That  the  Commonwealth  is  bound  by  die  statute 
**  of  limitations  ;  that  the  scire  facias  is  therefore  barred ; 
*^  and  that  it  was  the  duty  of  the  General  Court  to  declare 
•*  it  to  be  untenable  j  the  notice  alleged  not  hmi^  proved ; 
**  or  J  if  proved^  not  preventing  the  operation  of  the  said 
**  statute." 

a*  **  That  the  taxes  paid  to  the  sheriff  of  Princess  Anne 
'**  for  the  property  of  the  estate  were  properly  paid ;  be- 
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"  cause  otherwise  the  Sheriff  might  have  seized  and  sold 
"  the  property  itself." 

3.  "  That  the  sum  of  189/.  arising  from  the  sale  of  the 
"  land  directed  by  the  will  to  be  sold,  was  only  equitable 
^^  assets  ;  and,  as  such,  distributable  pari  passu  among  all 
"  the  creditors  of  the  testator,  and  therefore  not  to  be  ap- 
"  propriated  to  the  Commonwealth  alone." 

4.  ''  That,  if  the  land  were  even  legal  assets,  the  bond 
**  debts  were  entided  to  a  share,  since  the  original  judg- 
''  ment  against  William  NimmOy  was  prior  to  the  act  of  As- 
**  sembly  specially  subjecting  lands  to  the  judgments  of  the. 
"  Commonwealth  ;  and,  upon  the  principle  adjudged  in  the 
"  case  of  Eppes  v.  Randolph^  by  the  Court  of  Appeals,  the 
**  lien  hy  elegit  has  been  lost  from  neglect." 

5.  "  That,  by  the  decision  of  the  Court,  the  very  com- 
"  missions  of  the  executor  are  rejected,  after  having  been 
"  allowed  by  the  Court  of  the  County  of  Princess  Anne*^ 

6.  "  That  the  debit  for  cash  paid  to  D.  Brown^  '  about 
*' '  negro  Sancho^  whether  it  related  to  the  pursuit  of  h^m, 
''  cure  of  him^  or  any  other  necessary  purpose  concerning 
*'  him,  was  justly  chargeable  to  the  estate,  in  preference 
"  to  the  demand  of  the  Commonwealth ;  because  that 
"  debit  was  incurred  for  the  safety  of  the  property  itself." 

7.  "  That  the  money  paid  to  William  Plume  was  for  a 
**  necessary  expense  of  the  estate  ;  and, 

8.  "  That  the  negro  hire  of  12/.  8^.  was  also  a  current 
**  expense  of  the  executor,  while  in  the  management  of 
"  the  estate  ;  it  being  a  clear  principle,  that  a  creditor  can?- 
"  not  claim  more  than  the  surplus  of  an  estate  after  de- 
"  fraying  ordinary  expenses." 

The  petitioner  **  morcover  conceived  it  just,  that,  after 
"  his  accounts  had  been  approved  by  the  usual  tribunal  for 
"  more  than  four  years,  and  his  vouchers  surrendered,  and 
"  perhaps  destroyed,  every  item  therein  which  can,  under 
"  any  circumstances,  be  supposed  admissible  in  preference 
"  to  the  Commonwealth,  ought  to  be  presumed  -to  be  so, 
^*  and  have  a  preference  accordingly." 
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Randolph^  for  the  plaintiff  in  error,  said,  that  the  Court      April, 
ought  not  to  'have  given  a  general  opinion  that  the  credits     v^^^v^^^- 
were  not  to  be  allowed  ;  because  that  was  a  matter  of  fact      Nimmo's 
depending  on  the  weightof  testimony,  of  which  ''the  Jury?  ▼• 

**  and  not  the  Court,  are   exclusively  and  uncontrollably       wealth. 
*'  the  judges."(cr)     In  support  of  the  first  point  in  thepe-  - 

tition,  he  urged   the  hardship  of  the  doctrine,  that  a  dor-  90.   /?©«*    v. 
mant  judgment  may  be  kept  up  without  notice  to  an  execu- 
tor, and  that,  if  he  exhausts  the  assets  in  paying  debts  by 
specialty,  he  shall  be  compelled  to  satisfy  the  judgment  out 
of  his  own  pocket ;  and  contended  that  this  scire  facias 
was  barred  by  the   statute  of  limitations  ;  relying  on  the 
terms  of  the  act,(i)  as  sufficiendy  generfl  to  extend  to  judg-  {b'jRrv.Code, 
ments  on  behalf  of  the  Commonwealth,  and  to  judgments  5.  p.  10s.' 
then  in  existence,  as  well  as  to  those  of  subsequent  date. 
If  the  47th  section  of  the  same  act(c)  prevents  it  from  ex-  (f)  Ilnd.  lu, 
tending  to  any  right  which  had  accrued  prior  to  its  com- 
mencement, we  must  inquire,  whether  prior  thereto  the 
Commonwealth  had  a  right  of  exemption  from  all  time. 

The  act  of  1778,  c.  2.  s.  4e.(cl)  did  not  retain  this  privilege  (d)  Ch,  Rev. 

ft  I 
as  to  judgments  afterwards  obtained  in  the  name  of  the  ^* 

Commonwealth^  but  only  as  to  judgments  then  existing  in 
the  name  of  the  King.  Neither  reason  nor  the  words  of 
the  law  are  in  favour  of  any  other  interpretation.  The 
clause  in  the  fourth  section  applies  only  to  the  executions 
described  in  the  preceding  sections,  as  much  as  if  the 
words  '^  in  cases  aforesaid''  had  been  inserted ;  and  because 
it  was  so  considered,  it  has  not  been  transplanted  into  any 
succeeding  revisal.  The  word  "  but^^  (with  which  that 
clause  commences)  is  antithetical,  and  confirms  this  con- 
struction. 

A  broader  error  was  never  seen  than  was  committed 
by  the  General  Court  in  this  case.  They  refused  the  exe- 
cutor a  credit  for  money  paid  for  taxes  !  What  a  solecism 
is  it  that  the  Commonwealth's  claim  for  taoces  is  not  good 
against  the  Commonwealth's  claim  by  judgment  P  Taxes 
are  a  debt  of  the  first  dignity.    Those  very  taxes  were 
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(a)  See  Rev, 
Co(hf  Tol.  1. 
p.  135,  136. 
AcU  of  1789, 
e.40.   • 


paid  for  support  of  the  plantation,  the  profits  whereof  have 
been  charged  to  the  executor.  A  negro  too  has  been 
charged  against  him ;  yet  the  expense  of  apprehending  that 
negro  is  disallowed.  The  produce  of  the  estate  is  charged, 
yet  necessarj'^  disbursements  for  raising  that  produce  arc 
disallowed !  In  short,  no  credit  is  given  the  executor  but 
for  funeral  expenses  ! 

Another  point  is  important.  The  act  subjecting  lands 
to  satisfy  the  Commonwealth's  judgments  was  not  in  force 
when  this  judgment  was  rendcred.(a)  No  lien  was  there- 
fore given  to  the  Commonwealth  in  preference  to  other 
creditors.  Of  course  the  sum  of  189/.  received  for  land 
sold,  being  equitable  assets,  ought  to  be  divided  among 
all  the  creditors  fart  passu. 


(b)  1  nen.tx, 
Mm/.  85. 


ie^RewCodCf 
Tol.  U  p.  108. 


(d)  1   Wash. 

139. 

(e)S  CattfiO^, 


if)  ToBer, 
fB07. 


(f)   Toller. 
SIO^  211. 


The  Attorney-Generaly  for  the  Commonwealth.  The 
first  point  I  will  consider  is  that  of  the  act  of  limitations. 
As  to  the  general  principle,  it  was  setded  in  Kemp  v.  The 
Commonxvealth.ib')  The  expression  in  the  act  of  1778  is 
general,  that  ^^  no  time  shall  bar  the  Commonwealth  of 
*'^  execution^^  not  o{  such  executions  as  had  been  mentioned. 
The  sixth  section  of  the  act  of  1792(c)  evidently  shews 
that  the  fifth  section  was  intended  to  apply  exclusively  to 
individuals^  and  not  to  the  Commonwealth,  which  can 
neither  be  2ifeme  covert^  non  compos  mentis^  nor  come  with- 
in any  other  exception  therein  mentioned.  That  act  more- 
over does  not  apply  to  any  judgment  of  a  prior  date.  In 
the  cases  of  Turner  v.  Turner ^{d)  and  Elliott  v.  Lyell^(e) 
it  was  decided  that  an  act  of  Assembly  had  not  a  retro- 
spective effect. 

r 

With  respect  to  the  question  of  notice,  there  is  no  autho- 
rity that  judgments  must  be  revived  by  scire  facias  before 
the  executor  is  bound  to  take  notice  of  them.  It  is  true  that 
the  judgment  creditor  who  first  sues  out  his  scire  facias 
is  to  be  preferred  ;(/)  but  this  does  not  contravene  the  ge- 
neral rule,  that  an  executor  is  bound  to  take  notice  of 
judgments  as  against  debts  of  Inferior  di|^Qity*(^) 


V 
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But  we  need  not  rety  on  constmctive  notice ;  for  in  this      Ayril, 
case,  actual  notice  appears  from  the  facts  disclosed.     The  ^v^^v*^ 
executor  ought  to  have  traced  the  subject,  and  ascertained     Nimmo^g 
whether  there  was  not  a  balance  due  to  the  Commonwealth,  ▼. 

since  he  knew  his  testator  was  a  delinquent  Sheriff,  and       weahh.. 


that  part  of  his  property  had  been  sold  by  a  venditioni  ex^  —— — 
ponas* 

Again ;  Debts  due  to  the  Crown  are  of  the  highest  digni- 
ty ;(a)  and  it  was  clearly  the  intention  of  our  Constitution  («)    To&r, 

201 

to  retain  to  the  Commonwealth  all  such  prerogatives  of  the 
King  as  were  necessary  to  the  public  interests.  The  rea- 
son of  such  prerogatives  applies  to  all  governments,  and  as 
well  to  the  state  of  things  after  as  before  the  revolution. 
As  to  taxesy  I  admit  the  Commonwealth  ought  not  to  be 
satisfied  twice  :  but  whether  the  party  might  not  recover 
back  these  taxes  is  another  question.  If  they  were  due  in 
the  life-time  of  the  testator,  they  were  due  by  open  account* 
Whether  such  was  the  case,  or  not,  does  not  appear  j  nor  ' 
whether  the  expense  of  apprehending  the  negro  Sancho 
was  incurred  before  the  death  of  the  testator  or  not ;  and, 
indeed,  there  is  no  evidence  that  any  of  the  items  were 
such  as  the  executor  had  a  right  to  pay. 

It  is  extremely  doubtful  whether  the  proceeds  of  the 
sale  of  land  were  equitable  assets.  They  seem  rather  to 
be  considered  as /(^a/ assets.  According  to  2  jPon^.  394r.(&)  (A)  Book  4.  •. 
^^  legal  assets,  though  you  cannot  come  at  them  without  the 
^  assistance  of  equity,  shall  be  applied  in  a  course  of  ad- 
"  ministration."  Nothing  appears  in  this  case  to  make  the; 
executor  a  trustee.  He  seems  to  have  considered  himself 
as  taking  the  property  qua  executor,  and  not  as  trustee; 
for  he  charges  himself  with  it,  as  executor,  and  as  legal 
assets. 

The  Court  in  this  case  did  not  give  an  instruction  as  to 
die  weight  of  evidence.  The  Jury,  I  admit,  are  to  judge 
of  facts  ;  but  when  facts  are  ascertained,  the  Court  deter* 
mines  the  law.  All  the  Court  has  done  here  is  to  instruct 
the  Jury  as  to  the  law  in  case  they  should  find  a  certain 
state  of  facts  to  exists 
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Randolph^  in  reply.  Independently  of  the  act  of  limita- 
tions, the  scire  facias  was  improperly  issued ;  for,  after 
ten  years,  it  could  not  issue  without  special  leave  of  the 
Court.  In  the  case  of  Kemp  w.  The  Commonwealth^  a 
number  of  points  were  made  in  the  argument ;  but  a  ge- 
neral opinion  was  given  by  the  Court  without  assigning 
any  reason.  The  true  ground  of  the  decision  was,  that 
there  was  a  trtist  in  that  case.     Is  there  any  trust  in  this  ? 

The  rule,  that  general  expressions  are  to  be  considered 
relatively  to  the  subject  matter,  sl)ould  be  applied  in  con- 
struing the  act  of  1778,  so  as  to  limit  the  word  *'*' executiorC^ 
to  the  executions  there  spoken  of.  The  argument,  that  the 
Commonwealth  is  not  a  feme  covert^  &c.  proves  nothing  ; 
for  shewing  that  the  Commonwealth  cannot  come  within 
the  exceptions  of  the  act  does  not  shew  that  the  general 
terms  of  the  act  do  not  apply  to  it. 

According  to  the  doctrine  now  contended  for,  thirteen 
years  after  an  executor  has  settled  up  his  account,  he  may 
be  again  called  to  settle  every  item.  The  court  precluded 
us  from  giving  any  evidence  about  anjf  item,  by  instructing 
the  Jury  not  to  take  notice  of  them  at  all. 

Lord  Thurloxvj  in  Brown*s  Ch.  i?^/?.(l)  ridicules  the  dis- 
tinction between  taking  qua  ei)cecutory  and  as  trustee.  Ac- 
cording to  all  the  modem  authorities,  the  proceeds  of  lands 
devised  to  be  sold  for  the  payment  of  debts  generally,  are 
in  every  instance,  equitable  assets. 

Take  out  of  the  304/.  16*.  the  amount  of  the  sale  of 
land,  and  the  expense  of  reclaiming  the  negro  who  ran 
away,  together  with  the  taxes,  and  other  money  expended 
for  the  benefit  of  the  estate,  and  the  balance  is  very  small. 


Judge  Tucker.  If  a  man  hires  a  negro  for  a  year,  and 
tlies  before  the  end  of  the  year,  do  you  contend  that  the 
debt  for  hire  is  preferable  to  a  judgment  ? 


(1)  Note  by  the  Reporters. 

See  on  thU  subject.  Toller^  320,  330. 1  jBro.  Ck.  Rep.  Appendix^  6.  Bar' 
grave  v.  Tindiil.  3  Bi^,  CJu  Rep,  94.  Batwn  t.  Undegreene,  2  Fonb.  3d  ed. 
3D7nnd3D8.  note  (rf). 
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April,      Judge  Bhckstone,  (2  Comiru  51 1.)  It  would  seem  from  this, 
^^^.^^^^    that  the  rule  is  in  ^me  respects  a  statutory  one  ;  it  must 
Nimrao's      however  be  acknowledged  that  it  was  also  a  rule  of  the 
Exewitor     common  law  ;  to  that  effect  is   Cro.  Eliz.  793.  and  Gc- 
^w"Tth"'     dolphin^  \n  his  Orphan's  Legacy y  170.  is  so  likewise;  though 
— «— —   in  2  And.  159.  the  Court  thought  that  an   executor  ought 
not  to  be  charged  with  a  judgment  of  which  he  had  no  no- 
(,a)PerLatO'  tice.(a)    But  it  is  not  every  common  law  rule,  founded 
7'.   h.    388.  upon  the  judicial  system  of  that  countrj^,  that  can  be  deem- 
^^^c  vvv.  ay-  ^j^  j^  strictness,  applicable  to  the  circumstances  and  situa- 
tion of  this.     In  England  there  are  only  four  Superior 
Courts  of  Record,  all  held  at  the  same  place,  and  their 
records  accessible  to  everyone  who  chooses  to  consult  them* 
A  regular  train  of  attorneys,  and  officers  belonging  to 
these  courts,  and  well  versed  in  every  thing  that  relates  to 
them,  are  capable  in  a  few  hours  of  furnishing  that  infor- 
mation respecting  matters  of  record,  which  might  defy  a 
life  of  research  in  this.     In  this  country  we  have  now  two 
hundred  Courts  of  Record  ;  the  records  transferred  from 
one  place  to  another  in  various   instances ;  and  the  very 
names  of  some  Counties  in  which  Courts  have  formerly 
been  held  sunk  in  oblivion.     There  was  once  a  County  in 
Virginia  called  Rappahannock  County,  and  another  called 
(&)  Vide  Acu  Tohogania :  there  are  no  such  Counties  at  this  day.(A) 
•f  1785, 0. 69.  Q^j^  j^  jjg  supposed,  that  under  such  circumstances,  (even 
if  the  rule  of  the  common  law  in  England  be  such  as  above 
supposed,)  an  executor  must  at  his  peril  take  notice  of  all 
judgments  against  his  testator  in  his  life-time,  in  what 
Court,    or  part  of  the  state  soever,  the  same  may  have 
been  entered  ?     I  conceive  not ;  for,  if  such  a  principle  be 
established  as  law,  no  man   will  ever  be  an  executor. 

But,  whUe  I  reject  the  application  of  the  rule  to  all 
judgments,  I  think  it  reasonably  and  justly  applies  to 
some*  An  executor  may  well  be  presumed  capable  of  in- 
forming himself  of  judgments  obtained  against  his  testator 
ip  the  County  or  District  Court  within  whose  jurisdiction 
be  resided,  and  to  whose  process  he  was  daily  amenable* 
So,  as  to  judgments  in  the  General  Court,  which  has  ju- 
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risdiction  over  the  whole  Commonwealth  in  respect  to  pub- 
lic agents  and  defaulters.  If  a  testator  has  been  a  public 
collector  of  taxes,  tjiis,  of  itself,  is  a  sufficient  warning  to 
an  executor,  to  inquire  whether  any  judgment  hath  been 
obtained  against  him  as  a  delinquent.  And,  if  there  be, 
it  will  be  difficult  to  excuse  his  neglect  in  making  the  in-  " 
quir}'.  But,  in  the  present  case,  the  judgment  was  nearly 
of  five  years  sunding  before  the  testator's  death*  His 
whole  visible  personal  property,  except  a  few  trifling  arti- 
cles of  household  furniture,  valued  at  26/.  only,  had  been 
taken  and  sold  upon  an  execution,  issued  in  behalf  of  the 
Common  wealth.  The  executor  might  have  concluded  the 
debt  satisfied,  under  such  circumstances  ;  especially  if  the 
agents  of  the  Commonwealth  had  taken  no  steps  to  recover 
the  balance,  by  an  execution  against  the  body  of  the  testa- 
tor, or  had  not  given  the  executor  actual  notice  that  a 
balance  still  remained  due*  The  great  lapse  of  time  (on 
which  I  lay  great  stress)  between  the  judgment  in  Apnly 
1786,  and  the  testator's  death,  in  January^  1791,  united 
with  the  circumstances  just  noticed,  and  the  liability  of  a 
Sheriff's  securities  to  make  good  any  deficiency,  prompt  me 
to  say,  that  unless  notice  of  that  judgment  were  proved  to 
have  been  given  to  the  executor,  he  ought  not  to  be  char- 
ged as  for  a  devastavit  in  paying  other  just  debts  of  his 
testator,  merely  on  account  of  the  notice  which  the  law 
implkea  in  such  cases*  For  the  reason  of  the  law  seems  to 
be  thi«  :  "  that  the  judgments  of  all  courts,  upon  matters 
**  or  persons  within  their  jurisdiction,  are  conclusive,  ao 
"  long  as  they  are  in  force  ;  and  the  parties  are  bound  to 
*^  yield  obedience  ,to  them ;  and  that  obligation  to  perform 
*^  follows  the  assets  in  the  hands  of  the  executor  or  adminis- 
•*  trator."(a)  Now,  although  a  judgment  may  be  tf/j/brc£frf,  (a)  S^e  LA 
cither  by  a  capias  ad  satisfaciendum^  fieri  facias^  or  elegit^  rarest.  243.' 
wiTHiM  the  year  J  yet  after  that  period  the  judgment  cre- 
ator cannot  enforce  his  judgment,  even  against  the  testa- 
tor himself,  if  living,  without  notice  by  scire  facias.  And 
it  seems  strange  that  an  executor  should  thereafter  be 
bound  at  his  peril,  to  take  notjce  of  that  of  which  his 
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18U9.  upon  the  judgment  formerly   obtained  against  him.     If 

Nimrao's  dormant  judgments  will  not  bind  a  purchaser  without  no- 

Kr.ecutor  tice-ff/")  wherclbre   should  they  bind  an  executor  without 

Common-  notlce  ? 
wcfltth 


Another  error  suggested  is,  that  the  sum  of  189/.  ari- 

187   ^ EhPes   **"S  ^'"^"^  ^^  *^^^  ^^  ^^^  l^^id  directed  by  the  testator's 

&c.  V.  HuH'  ^ill  tQ  be  sold,  was  onlv  equitable  assets;  and  as  such,  die* 
tributable  part  passu  among  all  the  creditors.  The  rule 
certainly  is,  that  in  administering  legal  assets  the  Court 
follows  the  law  ;  but  as  to  equitable  assets  it  proceeds  by 
the  rule  of  equality,  4  Bro.  Ch.  171.  Lowthian  v.  IJa^teL 
And  in  that  case  the  Court  refused  to  compel  a  creditor^ 
who  had  by  diligence  obtained  payment  of  one  bond  out 
of  five,  to  bring  the  money  received  for  that  bond,  into 
contribution.  I  am  also  of  opinion,  that  the  judgment 
having  run  out  of  date,  ceased  to  be  a  lien  upon  the  lands, 
until   revived  by  scire  facias^  according  to  the  decision  of 

(*)  2  CaU^  Eppes  V.  Randolph*{b)  The  act  makmg  SheriflF's  lands 
iiable  to  the  Commonwealth's  judgments,  did  not  pass  un* 

(c)  1717,0. 40.  ^il  eighteen  months  after  the  judgment  in  this  case.(c) 
With  respect  to  this  189/.  I  conceive  the  Gt^neral  Court 
ought  totally  to  disregard  it,  as  not  being  legal  assets  i 
leaving.it  to  the  Commonwealth  to  pursue  its  remedy  for 
a  due  proportion  thereof,  as  the  Attorney-General  may  be 
advised. 

We  come  now  to  that  instruction  of  the  Court  to  the 
Jury,  directing  that  no  discount,  or  credit,  ought  to  be  aK 
lowed  the  defendant  for  any  item  in  his  administration  ac- 
count, except  for  the  funeral  expenses.  Such  certainly  is 
the  rule  laid  down  by  Lord  Ch.  J.  Holt,  1  Salk.  296.  Out- 
law is  however  more  liberal  ;  executors  are  to  be  allowed 
**  all  reasonable  charges  and  disbursements^  which  they  shaU 
-*'  lay  out  and  expend  in  the  funeral  ol  the  deceased ,ani/^tA^r 
"  their  administration  ;^^  such,  for  example,  as  may^be  incur- 
red in  consequence  of  the  provisions  contained  in  the  46^ 
section  of  the  act  concerning  w  ills,  which  in  certain  cases 
give  him  th^  charge  and  care  of  the  whole  estate^  real  aad 
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penonal,  for  a  certain  period  ;  and  the  same  rule  will  hold, 
where  a  testator  directs  his  t  state  to  he  kept  together  for  a 
longer  period*     Our  law  also  allows  a  compensattou  in  na-      Nimmo't 
ture  of  commissions  to  be  made   to   executors^  which  I  v 

think  the  practice  in  England  does  not.     On  this  point,     ^'.^lUT 
therefore,  I  have  no  doubt  that  the  instruction  of  the  Court    ■'! 
was  not  altogether  correct*    I  am  therefore  uf  opinion,  that 
d^  judgment  be  reversed,  and  the  cause  sent  back,  with  di* 
rections  pursuani  to  the  preceding  opinion* 

Judge  K6an£*  This  was  a  scire  facia»  issued  on  behalf 
of  the  Commonwealth,  from  the  office  of  the  General  Court, 
on  the  12th  of  jfuly^  1799,  against  James  Nimmo^  survi- 
ving executor  of  Wilttam  Nimmo^  deceased*  Its  object  was 
to  enable  the  Commonwealth  to  have  the  efiect  of  a  judg« 
ment  obtained  against  Wtlltam  Nimmo^  the  testator,  in  the 
General  Courts  on  the  26th  of  ApriL,  1 786,  for  2091.  lOs.  4dL 

the  balance  of  the  one  per  cent*  tax,  collected  by  the  defend- 

« 

ant  in  the  County  of  Princess  Anncy  for  the  year  1784, 
and  31/*  5s.  6  l'2d.  damages  ;  amounting  in  the  whole  to 
S39A  X5s*  10  l-2^/.  with  interest  and  cosu,  as  in  the  said 
wrh  of  scire  facias  is  more  particularly  mentioned* 

The  appellant,  (the  executor,)  having  appeared,  pleaded, 
1st.  Payment  by  the  testator ;  and,  2d.  Fully  administer- 
ed ;  on  both  which  pleas  issue  was  joined.  The  Jury 
en  the  trial  found  against  the  defendant  on  the  first  plea  ; 
and,  on  the  second,  found  that  the  defendant,  at  the  time 
of  issuing  the  scire  facias^  had  divers  goods  and  chattels^ 
which  were  of  the  testator  at  the  time  of  his  death,  in  his 
hands  to  be  administered,  to  the  value  of  263/.  1*.  8^. 
perrcel  of  the  debt,  damages  and  interest  aforesaid  where- 
with he  might  have  satibfied  the  same  pro  tanto  ;  and 
judgment  was  given  against  him  for  the  same,  in  the  form 
usual  in  such  cases.  This  finding  of  the  Jury  was  under 
the  influence  of  an  opinion  of  the  Court,  stated  in  the  bill 
of  exceptions,  and  to  be  presendy  more  particularly  noticed* 

The  first  inquiry  which  presents  itself,  is  respecting  the 
nature  and  character  of  this  writ  of  9cire  facias  ;  vvhether 
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It  18  a  ^'ire  facias  to  revive  the  jadgment  because  of  the 
lapse  of  ten  years,  or  even  of  a  year  and  a  day  since  its 
rendition ;  or  because  of  the  deadi  of  the  defendant,  and 
the  devolution  of  his  interests  upon  his  ezecjutor,  who  was 
no  party  to  the  original  judgment.  I  rather  think  it  is  in 
this  last  view  only  that  this  scire  facias  is  to  be  considered* 

I  will  assign  my  reasons  for  this  opinion*  It  is  laid 
down  in  6  Bac.  Abr.  1 12.  that  one  who  is  no  party  to  the 
record  or  judgment,  as  heir,  or  executor,  &c«  though  it  be 
within  the  year^  shall  have  no  writ  of  execution  to  enable 
himself  to  the  suit,  and  so  of  the  tenant  or  DmrEHDANT ; 
for  the  alteration  of  the  person  altereth  the  process.  Oa 
this  ground,  then,  of  the  death  of  the  defendant,  this  writ 
of  scire  facias  shall  be  taken  to  have  issued,  especially  if^ 
in  truth,  one  was  not  necessary  on  any  other  ground.  This 
brings  us  to  that  inquir}^,  and  more  particularly  to  the 
quesiion  whether  the  Commonwealth  was  barred  of  her 
execution  by  the  lapse  of  time  in  the  case  before  us.  That 
inquiry  again  presents  itself  in  a  twofold  point  of  view ; 
Ist*  Whether  a  scire  facias  be  necessary,  after  the  l^se  of 
a  year  aod  a  day,  in  the  case  of  a  judgment  of  the  Com- 
monwealth ;  and,  2d.  If  so,  whether  the  right  to  sue  out  a 
scire  facias  is  barred  by  the  lapse  of  ten  years  under  the 
act  of  1 792. 

As  to  the  first  branch  of  this  inquir)^,  it  is  held  in  1  Salk* 
603.  that,  in  case  of  the  King^  there  need  not  be  any  scire 
facias  after  the  year  and  day  :  and  it  would  seem  that  the 
declaration  in  the  act  of  October^  1778,  c.  2.  ^^  that  no  time 
•*  shall  bar  the  Commonwealth  of  execution,"  has  adopted 
this  principle  in  relation  to  judgments  of  the  Common- 
wealth.. That  act  speaking  of  judgments  in  favour  of  the 
King^  which  did  not  require  a  scire  facias  after  the  year 
as  aforesaid,  it  is  reasonable  to  consider  it  as  placing  the 
Commonwealth  in  the  same  situation ;  as  exempting  the 
Commonwealth  as  well  as  the  King  from  the  necessity  of 
suing  out  a  scire  facias.  In  opposition  to  this  principle  it 
is  said,  that  the  maxim  "  nullum  innjms  ocacrrit  re^/,*' 
which  gives  this  rule  in  England^  arises  from  the  mva 
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prerogative,  and  is  odious  and  inapplicable  to  the  nature  of  Apkil. 

our  government*     In  answer  to  this  objection  it  would  v^^v^^ 

seem  that,  while  our  Constitution  inhibits  to  the  ^  Go-  Kiromo^s 

**  VERKOR  the  exercise  of  any  power  or  prerogative,  by  ▼. 

*'  virtue  of  any  law,  statute,  or  custom  of  ENGLAND,"(a)  weakhT' 


it  does  not  interdict  such  preferences  and  pre*eminences  as   — 
may  be  given  to  the  Commonwealth  by  the  acts  of  our  orvn  aJn  ofVirgt 
Legislature.     In  this  latter  class,  the  aforesaid  act  of  1 778  "''*'  '^^'  ^' 
causes  the  present  case  to  fall ;  and  that  circumstance  su- 
persedes the  necessity  of  considering  how  far,  on  general 
ffrinciplesy  the  maxim  **  nullum  tempus  occurrit  regP'*  ap- 
plies to  this   country.     Whenever  that  point  must,  of  ne- 
cessity, be  decided,  it  will  be  important  to  consider  how 
fzr  the  decision  in  Kemp  v«  The  CommontvealthJb)  and,  W  i  Hetu  u 
also,   what  is  said  by  the   Court  in  the  case  of  Birch  v* 
Alexander ^{c)  have  seemed  to  give  a  countenance  to  its  ap-  (c)  i  Wa§i, 
plication.     I  will  merely  say,  at  present,  that  within  my  ob- 
servation, the  Commonwealth  is  not  in  general,  and  from 
the  nature  of  the  case  cannot  be,  on  an  equal  footing  with 
private  suitors,    in   respect  of  diligence,  attention,    &c«  ^ 

^owever  vigilant  and  faithful  its  officers  may  be,)  and  that, 
therefore,  the  reason  of  this  pre-eminence  may  be  in  some 
measure  as  applicable  to  the  present  government  as  to  the 
former. 

I  leave  that  general  question,  however,  for  future  deci-' 
sion.     It  is  not  necessary  to  be  decided  in  this  case  ;  for 
here  the  Legislature  has  spoken  explicitly  on  the  subject  in 
the  aforesaid  act  of  1 778*    That  act  has  never  been  repeal- 
ed ;  it  is  founded,  perhaps  on  good  reason ;  is  supported 
by  the  analogy,  as  to  this  point,  of  the  doctrine  in  England 
as  aforesaid  ;  and  therefore,  neither  the  general  limitation 
as  to  writs  of  scire  facias  provided  by  the  act  of  1792,(flQ  {dsncv.Cotkt 
nor  the  common  law  limitation  of  a  year  and  a  day,  does,  ^**    *  **' 
I  think,  embrace  the  judgment  in  question.(l)     The  Corn- 
el) Note  by  Judge  Koank. 

Since  Uiis  opinion  was  delivered,  I  have  been  informed  bj  Mr  John  Brown, 
^lerk  of  tEiajCourt,  that  he  has  never  knouu  a  scire  faciat  to  issue,  ou  the 
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mon^ealthi  therefore,  had  a  right  to  sue  omX,^^  scire  factor 
in  til  s  case,  the  lapse  of  time  notwithstanding;  and  was 
entitled  to  recover,  in  satisfaction  ol  its  judgment,  all  such 
of  the  testator^s  assets  as  were  not  otherwise  legally  ad- 
ministered in  favour  of  other  creditors. 

Having  thus  rleartd  the  wav  for  the  consideration  of  the 
particular  instruction  of  the  Court,  under  which  the  ver- 
dict of  the  Jury  was  foqnd,  and  which  verdict  can  onljr 
stand  in  the  event  of  that  instrtiction  being  correct^  let  us^ 
examine  the  rectitude  thereof. 

The  defendant,  at  the  trial,  having  given  in  evidence,  in 
support  of  his  second  plea,  an  account  of  his  administra- 
tion which  had  passed  the  Auditors  of  Princess  Anne  Courts 
on  tiic  5th  of  Mii/^  1800,  who  reported  that  vouchers  were 
•produced  to  them  to  sustain  the  charges  in  the  account^ 
leaving  a  balance  of  27/*  l^^.  1  l-4(/.  in  the   hands  of  the 
executor ;  the  Attorney-General,  on  the  part  of  the  Com- 
m-  nn-i-alth,  gave  in    tvi'^Jence  to   the  Jury  an   inventory 
signed  by  the  executor,  (the  items  of  which  exacdy  corres- 
pond with  those  of  the  credit  side  of  the  account  exhibited 
by  the  defendant,)  with  a  memorandum  thereon  that  *?  the 
"  other  personal  estate  of  William   Nimmo^  including  hi»- 
^  slaves,  was  sold  in  his  life<-time  under  a  venditioni  expo* 
*'  nas^  issued  from  the  office  of  the  General  Court,  at  the 
"  instance  of  the    Commonwealth,  and  a  return  thereof 
**  made  by  the  Sheriff  of  Princess  Anne  T  and  moved  the 
Court  to  instruct  the  Jury  that  no  credit  should  be  allowed 
the  defendant  for  any  item  in  his  aforesaid  account,  except 
{qx funeral  expenses;  alleging  that  it  appeared,  from  the 
memorandum  aforesaid,   that  he  had  notice  of  the  judg« 
ment  aforesaid,  before  making  the  disbursements  in  the 
said  account  mentioned.     The  Court  did  accordingly  in- 


mere  gi-ound  of  the  lapse  of  time,  either  under  the  royaj  or  present  govem- 
meiil,  in  the  chbc  of  executions  in  fiivour  of  the  King  or  CoramoowMlth  ; 
but  that  the  practice  was  to  issue  executions  without  such  proeefts^  onles)  it 
\tM  rendered  necessaij  by  the  ohange  of  parties. 
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struct  the  Jury  to  the  effect  desired  by  the  Atttomey-Gene- 
ral ;   to  which  instruction  the  defendant  excepted. 

I  am  of  opinion  that  this  instruction  .was  eminently  er- 
roneous in  all  those  particulars  (and  for  the  reasons  so  lu- 
minously) stated  in  the  seven  last  errors  assigned  in  the 
petition  for  the  supersedeas.  I  beg  leave  to  refer  to  those 
reasons  particularly  ;  and  to  adopt  them  as  the  ground  of 
my  opinion  on  this  part  of  the  case.  They  had  great  weight 
with  me  at  the  time  of  awarding  the  supersedeas^  and  I 
understand  are  now  all  assented  to  by  the  unanimous 
opinion  of  the  Co^irt.  Still,  as  those  exceptions  do  not  go 
to  the  whole  of  the  items  contained  in  the  account ;  and, 
as  the  Commonwealth  is  not  barred  from  recovering  in 
this  case  on  the  merits,  she  is  entitled  to  a  judgment  for  the 
residue  of  the  account ;  unless  she  be  precluded  on  the 
ground  stated  by  the  Judge  who  has  preceded  me  ;  that 
is,  on  the  g^und  that  the  executor  was  not  bound  to  take 
notice  of  the  judgment  on  which  the  scire  facias  is  found- 
ed* Between  the  rendition  of  the  judgment  against  the 
testator  and  his  death,  less  than  five  years  had  elapsed, 
and  that  Judge  seems  to  suppose  that  the  executor  had  a 
right  to  presume^  from  such  lapse  of  time,  and  because  no 
express  notice  is  shewn  to  have  been  given  him  of  the  exist- 
ence of  the  judgment,  that  it  was  paid^  and  that  con-' 
sequently  he  was  authorised  to  apply  the  assets  to  the  pay- 
vient  of  debts  of  inferior  dignity. 

I  am  not  prepared  to  say  that  the  memorandum  before 
Kientioned  amounts,  on  account   of  its    indefiniteness,  to 
proof  of  express  notice  of  this  particular  judgment ;  but 
this  I  am  prepared  to  say,  that  this  judgment,  being  ren- 
dered in  the  General  Court,  having  at  the   time  general 
jurisdiction  throughout  the  Commonwealth,  against  a  pub- 
lic c^oUector  ;  a  Court  having  the  peculiar  jurisdiction  in 
the    fiscal  concerns  of  the   Commonwealth,  a^  five  years 
BOt  having  elapsed  since  its  renditibn  ;  ought  to  have  been 
taken  notice  of  by  the  executor,  at  hts'peril^  in  the  admi- 
nistration of  the  assets  of  the  testator-     t  should  suppose 
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ApnxL,      it  would  be  readily  admitted  on  all  hands^  that,  within  die 


1809. 


.  year  and  day,  the  executor  must  haf  e  taken  notice  of  it  * 

Isiinmo's  jj^j  jf  \^  respect  of  del'ts  due  to  the  Commonwealth,  diis 

Executor  ^ 

▼•  limitation  does  not  exist  to  bar  the  execution  as  aforesaid^ 

n^eUih.  this  case  cannot  be  differed  from  one  in  which  that  lapse  of 


"*■"■""■"■■""*   time  had  not  occurred. 

It  is   a  universal    rule    that    judgments    and     debti^ 
of  record   are   to  be  preferred,   in  the  administration,  to 
simple  contract  debts,  and  that  executors  ought,  at  their 
MCn,IUix.  perils  to  take  notice  of  them.     In  Littleton  v.  Hibbin&y{ay 
which  was  scire,  facias  v.  executors,  upon    a  judgmenf^ 
against  the  testator  in  debet ;    "  they  pleaded  that^  before 
"  they  had  any  conusance  of  this  judgment,  they  had  fully 
*^  administered  all  the  assets  in  paying  debts  upon  obliffo^ 
*^  tions  ;  and  thereupon  it  was  demurred,  and  on  argument 
"  adjudged  that  it  was  not  any  plea:  for  that  they  at  their 
''^  peril  ought  to  take  conusance  of  debts  upon  record,  and 
^  ought  first    of  all  (unltfss  for  debts  due  to  the   Queen 
**  wherein  she  hath  a  prerogative)  to  satisfy  them^  and  al- 
'*  though  the  recovery  was  in  another  County  than  where 
*^  the  testator  and  executors  inhabited,  it  is  not  materiaL'^ 
(A)  Ibid.  575.  In  Orchvoy  v.  Godfrey  ^{b^  to  a  scire  facias  v.  an  adminis-^ 
tratrix  to  have  execution  of  a  judgment  against  her  intes- 
tate, the  plea  was  (in  general)  that  she  had  no  goods  to  be 
administered  at  the  time  of  suing  the  writ,  or  afterwards  % 
on  demurrer,  this  was  held  to  be  no  plea  5  for  that  **  a 
"  judgment  cannot  be  answered  without  another  judgment^ 
^^  and  it  may  be  she  had  administered  all  the  goods  in  pay« 
^^  ing  debts  upon  specialties^  which  is  not  any  administra* 
"  tion  ta  bar  the  plaintiff ;''  and  '*  that  she  should   have 
^^  pleaded  specially  how  she   had  administered.^'     This 
decision  seems  full  up  to  our  case  ;  not  only  as  to  the4K>int 
of  the  bar,  but  also  as  to  the  generality  of  the  plea,  which 
in  that  case  was  held  to  be  insufficient.     It  is  true  that,  ui 
a  note  in  3  Bac.  Abr.  80.  referring  to  this  case,  (which  has 
now  perhaps  become  the  general  doctrine,)  it  is  said,  thsfc 
the  executor  may,  to  the  scire  facias^  plead  generally  that 
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ke  hath  fully  admrnistered,  without  shewing  that  he  did  so  Apkxl, 

in  paying  debts  of  as  high  a  nature  ;  but  yet  that  that  must  s^^vw 

be  ^  proved  upon  the  evidence^  else  the  trial  will  fall  out  Nimmo's 

**  against  the  executor. ^^  *^^" 

In  Herbert's  case/o)   it  is  said  by  the  Master  of  the  ^^^^^^' 
ItoUs,  inter  alia^  *'  that  executors  shall  be  presumed  to  take 


notice  of  all  judgments^  even  in  the  inferior   Courts  of  («)3i*.fFi^ 

A  a  /  • 

^  Law,  and  therefore  are  not  to  pay  bonds   before   such 
**  judgments,  at  their  perils 

And,  in  a  very  late  case,  this  doctrine  is  fully  admitted ; 
^ith  this  exception,  indeed,  that  the  judgment,  in  order  to 
have  the  preference,  must  be  dockeUd  according  to  the 
English  statute  of  4  and  5  Wm.  if?  Mary^  cT  20.(b)  That  n,)  JScke^  %. 
decision,  which  was  in  favour  of  the  administratrix,  turned  ^^^^  ^„^* 
solely  on  Ae  necessity  of  complying  with  the  requisites  of  *^^- 
the  statute  in  relation  to  docketing  the  judgments,  which, 
Oitherwise,  were  thereby  deprived  of  their  preference  :  in 
other  respects  it  entirely  affirmed  and  admitted  the  doc- 
trines I  have  been  stating  ;  and,  therefore,  (as  we  have  nd 
auch  statute  in  this  country,)  the  decision  is  full  up  to  the 
point  before  us*  The  superadding  the  requisite  of  docket' 
ing  judgments  in  England^  by  the  Legislature^  in  order  to 
eBad>le  executors  the  more  easily  to  find  them  out  and  knoW 
of  their  existence,  shews  that  the  hardship  of  the  case,  in 
relation  to  the  judgments  of  the  County  Courts,  (to  be  pre- 
sently more  particularly  noticed,)  is  improperly  addressed 
to  this  tribunal. 

Testing  our  case  by  these  decisions,  it  is  incontestihie, 
that  the  executor  should  have  taken  notice  of  the  judgment 
Mentioned  in  the  scire  facias^  at  his  peril ;  and  that  he 
should  have  shewn  in  his  plea^  or  at  least,  proved  on  the 
tf^al^  that  he  had  applied  the  assets  to  the  payment  of  debts 
of  as  high  a  dignity,  or  else  there  would  be  uo  bar;  neither 
of  wlucfa  has  he  done* 

Xhua  stands  the  case  as  upon  the  English  authorities*  I 
wiU  now  refer  to  an  opinion  delivered  in  this  Court,  lay- 
11%  down  the  law  on  this  subject  with  great  precision  and 
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April,     propriety.     It  is  that  of  Judge  Fleming  id  Ae  case  of 

y^^^'sr^    Mayo  v.  Bentley*{a)  It  applies  exactly  to  the  question  now 

Nimmo's     before  us  in  all  its  parts,  and  overrules  all  the  obiecttons 

T.         which  have  been  taken  on  the  ground  of  notice.     This 

-wealth.       Court  was  divided  on  the  main  point  in  diat  case  of  May0 

■     v»  Bentley  ;  but  there  was  no  division  whatever  upon  any 

\°^^y^  *       principle  or  topic  embraced  by  so  much  of  that  opinion  aa 

I  shall  now  quote.     I  yield  to  the  doctrine  it  contains  my 

most  decisive  approbation. 

In  that  case  Judge  Fleming  said,  ^^  In  the  general  di- 
^^  vision  of  debts  (after  funeral  and  testamenury  charges 
^  are  paid)  there  atfc  three  sorts  ;  1st.  Debts  by  record; 
^^2d.  Debts  by  specialty ;  and,  3d.  Debts  by  simple  contract* 
^<  Passing  by  the  cases  in  the  English  books  respecting 
^^  debts  due  to  the  Crown,  and  those  by  recognisance  and 
^^  statutes,  let  us  consider  such  debts  only,  as  are  due  from 
^^  citizen  to  citizen,  and  apply  to  the  ca$e  now  under  con- 
"  sideration.  Debts  byjudgmenty  then,  being^r**  in  order^ 
^'  are  to  h^Jirst  paid ;  and  being  debts  of  record,  an  cxe- 
^^  cutor  or  administrator  is  bound  to  take  notice  of  them 
*'  at  his  pertly  however  distant  the  record  may  be  from  his 
^^  residence  :  and  in  the  present  case  there  was  a  judgment 
*'  for  270/.  against  Wm.  Ronald  in  the  County  Court  of  Ac- 
^^  coMAc  ;  and,  had  the  administrator  exhausted  the  assets 
*'  in  paying  debts  of  inferior  dignity,  he  must  have  answer- 
^^  ed  it  (that  judgment)  out  of  his  own  estate."  I  shall 
leave  this  opinion  to  speak  for  itself :  it  is  so  apposite  and 
eiiiphatical  that  I  can  add  nothing  to  it. 

In  the  case  of  Hopkirk  v.  Pendleton^  decided  in  the 
Federal  Circuit  Court  of  this  State  at  the  last  term,  and 
of  which  a  gendeman  of  the  bar  has  obligingly  favoured 
me  with  a  note^  the  facts  were  these  :  In  the  year  1)^72, 
SpearSy  Bowman  &f  Co.  {pi  whom  Hopkirk  is  surviving^ 
partner)  recovered  a  judgment  against  Gumi,  in  the  County 
Court  of  Henrico;  soon  after  which  Gunn  died,  leaving 
Pendleton  and  others  his  executors,  of  whom  Pendleton 
^uali^ed  and  proceeded  to  administer  the  assets.    In  1 803^ 
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MoplArk  brougbt  debt  on  the  said  judgment  t  Pendleton 
]deaded  fully  administered^  on  which  there  was  an  issue. 
The  Jury  found  a  special  verdict,  in  which  they  state  the 
judgment  of  1772  ;  that  the  same  had  not  been  paid ;  and 
that  Pendleton  had  fully  administered  the  assets  by  paying 
debts  due  by  specialties  and  simple  contracts,  and  referred 
the  law  to  the  Court,  as  to  the  right  of  the  plaintiffs  to 
priority*  Chief  Justice  Marshall  decided  that  the  de- 
fendant was  bound  at  his  peril  to  take  notice  of  xhtjudg^ 
ntenty  and  having  paid  debts  of  inferior  dignity,  they  were 
no  bar  to  the  plaintiff's  recovery*  I  shall  make  no  com- 
ment on  the  application  and  appositeness  of  this  decision 
to  the  case  before  us. 

I  have  already  remarked  that  the  judgment  in  question 
was  cme  of  the  General  Court;  a  Court  having  at  the  time 
a  jurisdiction  (and  especially  in  relation  to  fiscal  concerns) 
coextensive  with  the  limits  of  the  Commonwealth.  This 
ease  then  steers  clear  of  objections,  as  to  this  point  of  no- 
tice, in  relation  to  judgments  of  merely  local  Courts.  I 
am  sensiUe  that  great  hardships  may  exist  in  obliging  an 
executor  to  notice  the  judgments  of  the  numerous  and 
heal  Courts  of  our  country :  but  these  hardships  did  not 
prevail  with  respect  to  the  lien  upon  lands  created  by  a 
judgment,  although  the  objection  was  taken  with  great  abi- 
lity in  die  case  of  Eppes  v.  Randolph.{a)  In  that  case  a 
Ren  was  supposed,  though  not  decided^  to  be  created  by  the 
judgment  of  any  County  Court  in  the  Commonwealth ;  (due 
requisites  in  other  respects  being  observed  ;)  and  that  in 
relation  to  hmd^  which  b  not  the  proper  and  natural  fund 
£9r  the  payment  of  debts.  It  therefore  goes  beyond  the 
case  at  bar,  which  only  relates  to  personal  property,  the 
natural  subject  of  administration.  Neither  did  that  argu- 
ment of  hardship  prevail  in  either  of  the  cases  of  Mayo  v. 
Bentky^  or  Hopkirk  v.  Pendleton^  in  both  of  which  it 
equally  e^ted  ;  and  yet  the  general  doctrine  was  adhered 
to.  It  is  certainly  not  very  necessary  (as  the  judgment 
before  us  is  a  judgment  of  the  Gener  ax  Court,  and  there-» 
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ftjTe  not  different,  ad  to  the  point  of  notice^  from  the  judgw 
ments  of  the  Courts  of  WestminsUr  Hall  in  England^  td 
eonsider  the  question  in  relation  to  the  judgments  of  the 
County  or  other  local  Courts.  But,  I  may  be  permitted  t# 
ask,  (inasmuch  as  almost  all  our  Courts  have  now  becottte 
local  in  their  juri«diction,)  if  the  objection  now  taken  were 
to  prevail,  what  i^ould  become  of  the  rule  of  law,  esta- 
blished time  immemorial,  giving  judgment  debta  a  prefer* 
ence  ?  Would  not  such  a  construction  repeal  that  rule  f 
and  is  "this  a  power  proper  for  the  Courts  of  Justice  tir 
exercise  ?  It  is  true  that  a  new  tter  of  Courts  has  beea 
lately  created  by  the  Legislature,  making  the  number  of 
these  local  tribunals  perhaps  amount  to  200 ;  but  the  prin* 
ciple  is  not  changed  thereby,  but  merely  the  degree  of  the 
hardship.  I  shall  therefore  adhere  to  the  doctrine  exist* 
ing,  time  out  of  mind,  in  this  country,  gi^g  to  the  judg* 
ments  of  the  County  Courts  the  same  eflkct,  in  relation  to 
the  rights  of  creditors,  as  to  those  of  the  General  Court : 
I  should  therefore  have  no  hesitation  to  give  to  the  judg* 
ments  of  all  the  Courts  of  Record  in  the  Commonwealdi^ 
the  same  effect  as  was  ascribed  by  Judge.  Fi^ehino  to  the 
judgment  of  the  County  Court  of  Accomac^  and  by  Chief 
Justice  Marshall  to  that  of  the  County  Court  of  Sm^ 
rico^  in  the  opinions  and  judgments  I  have  mentiDited* 

The  result  of  my  opinion  is,  that  the  judgm^t  befoiii 
us  ought  to  be  reversed ;  the  instruction  of  die  Court  be* 
ing  erroneous  ;  that,  in  directing  the  mstruction  propei'  td 
be  given  on  the  future  trial,  we  should  affirm  the  right  of  the 
executor  to  a  credit  for  all  the  items  comprehended  in  the 
seven  last  errors  assigned  for  the  supefsedeas;  that^  wiA 
respect  to  the  187A  for  the  land  sold,  stated  in  the  aoeoimt| 
the  Commonwealth  is  entitled  to  no  part  thereof,  except  by 
application  to  a  Court  of  Equity,  and  then  only,  {aaitnow 
appears  to  us^)pari  passu  with  other  creditors  ;  and  that,  m 
to  all  the  moneys  paid  by  the  executor,  afs  stated  in  Ua 
account,  to  satisfy  debts  of  dignity  infiericM'  lo  the  judg<> 
ment  in  question^  he  paid  them  in  his  own  wrong ;  te4 
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^bMXpro  tanio  the  Commonwealth  ought  to  be  permitted  to 
take  out  its  execution. 

Judge  Flbming.  The  three  principal  points  in  this 
case  are,  1st*  Whether  the  Commonwealth  was  barred 
from  issuing  a  Mcire  facias  to  renew  the  judgment  in  ques- 
tioai  after  a  lapse  of  ten  years  I  and  if  not,  2d«  Whether 
€ictual  notice  of  the  judgment,  to  the  executor,  was  neces- 
sary, or  in  other  words,  whether  he  was  not,  at  his  peril, 
bound  to  take  notice  of  it,  and  to  govern  himself  Accord- 
ingly ?  And  a  third  question  is,  whether  the  General  Court 
erred  in  instructing  the  Jury,  ^^  that  the  defendant  was  not 
^  by  law  entided  to  any  credit  or  discount,  for  any  item  in 
^^  his  administration  account,  except  for  the  funeral  ex- 
**  penses." 

On  the  first  point,  little  need  be  said.  The  English 
fliaxim  of  nullum  tempus  occurrit  reg^^  seems  to  have  been 
recognised  and  enforced  by  our  Legislature,  soon  after  the 
revolution  ;  as  by  the  act  of  October^  177S*  c.  2.  s.  4.  it  is 
declared,  that  '^  no  time  shall  bar  the  Commonwealth  of 
**  esecution."  And  the  rule  seems  to  have  been  well  set- 
tled in  the  case  of  Kemp  v.  The  Commonwealth^  in  October ^ 

With  respect  to  the  second  point,  it  seems  to  be  settled 
ibat  executors  ought  at  their  peril  to  take  conusance  of 
debts  upon  record ;  and  first  of  all  to  satisfy  them  ;  and 
although  the  recovery  be  in  another  County  than  where  the 
testators  and  es^ecutors  inhabit,  it  is  not  material.(^)  And 
OD  this  point,  the  opinion  of  this  Court  was  unanimous 
(as  well  as  my  memory  serves  me)  in  the  case  of  Mayo  v. 
Bentley^  administrator  of  Wm.  Ronald.  And  if  an  execu- 
tor or  administrator  is  bound  to  take  notice  of  a  judgment 
<»n  record,  though  in  a  distant  country,  a  fortiori  is  he  bound 
to  notice  a  judgment  of  the  General  Court,  having  juris- 
diction oyer  the  whole  State,  and  where  judgments  against 
public  debtors  are  most  commonly  rendered. 

As  to  the  third  point,  1  have  no  doubt  but  the  General 
Court  erred  in  the  instruction  given  to  the  Jury,    at  the 
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trial :  for  in  the  act  concerning  wills,  the  distribution  of  in- 
testates' estates,  &c«  section  52.  it  is  enacted,  that  execu- 
tors and  administrators  shall  be  allowed  in  their  accounts, 
all  reasonable  charges  and  disbursements,  which  they  shall 
lay  out  and  expend  in  the  funeral  of  the  deceased,  and 
other  their  administration,  and  may  be  allowed  such  re- 
compense for  their  personal  trouble,  as  the  Court,  in  pass- 
ing   their  account,  shall  judge  reasonable* 

There  are  several  articles  of  this  description,  in  the  exe- 
cutor's account  passed  by  the  County  Court  of  Princess 
Anncy  and  particularly  stated  in  the  petition  for  a  superse- 
deasy  for  which  the  appellant  ought  to  have  had  credit,  but 
were  rejected  by  the  Jury,  in  consequence  of  the  erroneous 
instruction  of  the  Court. 

I  am  also  of  opinion  that  the  sum  of  189/.  stated  in  the 
executor's  account  to  have  arisen  from  the  sale  of  126  acres 
of  land,  left  by  the  will  of  the  testator  to  be  sold  for  the 
payment  of  his  debts,  was  not  legal,  but  equitable  assets 
only,  and  as  such  distributable  pari  passu  among  all  the 
creditors  ;  and  therefore  ought  not  to  be  appropriatckl  to 
the  Commonwealth  alone* 

I  am  of  opinion,  upon  the  whole,  that  the  judgment 
ought  to  be  reversed. 


By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ment of  the  General  Court  reversed. 


The  judgment  of  this  Court  was,  that  the  judgment  of 
the  General  Court  *^  is  erroneous  in  this,  that  the  said 
""  Court  instructed  the  Jury  that  the  defendant,  now  plain- 
*'  tiff,  was  not  entitled  to  any  credit  or  discount  for  any  of 
^^  the  items  in  his  account  of  administration,  stated  in  the 
"  bill  of  exceptions,  except  for  the  funeral  expenses  j 
**  therefore  it  is  considered,  that  the  said  judgment  be  re- 
"  versed  and  annulled.  And  this  Court  is  further  of 
"  opinion,  that  the  plaintiff  ought  to  have  been  allowed  all 
^^  reasonable  charges  and  disbursements  laid  out  and  ex- 
^  pended^by  him  in  the  administration  of  the  estate  of  his  - 
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^  testator,  as  stated  in  his  account  audited  and  passe^^  by 

•*  the  Cwmty  Court  of  Princess  Anne^  and  set  out  at  large 

^  in  the  bill  of  exceptions  ;  but  that  the  several  6ums  paid 

**  to  Haynes  Brent^  Prudence   Thetaball^  yatnes  Simpson^ 

*^  Mary  Setden^   Latima   Hobtead^  Gresham  Nimmo^  and 

^  Elizabeth  Hunter^   being  paid  in  discharge  of  debts  of 

^  dignity  inferior  to  that  of  the  judgment  mentioned  in  the 

•*  said  writ  of  scire  faciasy  were  paid  by  the  said  executor, 

^^  so  far  as  the  same  were  paid  out  of  the  legal  assets  of 

^  the  testator,  in  his  own  wrong,   and  therefore  that  he 

^  ought  not  to  have  any  credit  therefor.     This  court  is 

^  also  of  opinion,  that  the  sum  of  one  hundred  and  eighty- 

^  nine  pounds,  the  amount  of  the  sales  of  one  hundred 

^  and  twenty-six  acres  of  land,  stated  in  the  account  afore^^ 

^  said,  as  left  by  the  wiU  to  be  sold,  not  being  iega/^  but 

^*  mere  efuitable  assets,  and  as  such  distributable  pari  passu 

^  among  all  the  creditors  of  the  testator,  ought  not  wholly 

^  to  enure  to  the  benefit  of  the  Commonwealth,  by  virtue 

^  of  the  judgment  in  question,  and,  being  equitable  assets 

^  oafyj  as  appears  to  this  Court,  is  not  a  proper  Subject 

^  for  the  cognbance  of  a  Court  of  Law  ;  whereupon.  It  is 

^  ordered,  that  the  Jury's  verdict  be  set  aside,  and  that  a 

^  new  trial  be  had  in  the  cause  ;  upon  which  an  instruction 

**  is  to  be  given  to  the  Jury  in  conformity  to  the  printijiles 

^  declared  by  this  opinion  of  the  Court,^  which  is  ordered 

^*  to  be  certified  to  the  said  General  Courc.'^ 
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Monday,  istii  Bustcr^s  E^ccvtor  (^qimt  W^^e. 

Moff,  18Q9. 

I.   In  decu-      THIS  was  9n  appjaal  koxn,  a  j^dgmcmt  of  th^  ];]liaU:ict 

ZL!^  rS  Court  of  Charhttesvilk. 

•ufficient    to      xh^  appellee  instituted  aa  action  of  covenai;!!^  9gfWSt  the 

set     out    the  '^»  «* 

titbttance  and  appellant's  testator^  on  a  written  agr^en^x^i^t  uo^r  s^al, 
only  of  such  bearing  d^te  tb^  6th  of  Aprils  1797,  in  whu^  agrDCpf^^^nt, 
Seed  as  are  ^^^  defendant,  by  his  attorney,  in  fact,  acknowledged  tahjave 
e^tiT'^thr  ^^"^ ^^ ^^^  plaintiff  500  acres  of  land,on Siipir  Cr^ei'mM^h 
plaintiff  to  re-  dison  County,  State  of  Kentucky^  at  a  certain  prii^eperaicr^, 

cover  i    anuy 

in  assigning  a  according  to  t^ree  several  (|ualities,  of  tljip  land,  to  b^  ^stt*- 
not  necessary  mated  by  two  per9pi9s  designated  in  the  ^gre^m^  ;  upd 
^erjvorda  of  further  coveoantecU  **  tjiat  if  the  land  or  any. part  the^r^rf 
t^e'^Sun  *'  ^hf>^^ *^  lo^^^  '^«  *^»^ ^^^l^^  wfl*  to,  refund^  the  manetf 
toh€eofi»^.S  "  w^^o^^  interest^  according  to  the  r^«  oftkek^ h^ ; 
from  the  in-  "  aoJ^  was  to  defttujt  all  suits  at  law  thqt  might  arimfipm' 

stninient  nay  ,.      ^_ 

alone  be  su-  ^'  Other  claims.  There  was  Qp  oth^r^  dpaceiptipn  of  the 
fori,  the*^  land  in  the  written  agreement ;  nor  wtjr^  ther©  any  fuither 
ehal^a^'cove-  covenants  on  the  part  of  the  defei?d#pu 
^*  Yai^UffS  ^^^  plaintiff;  m  his  (|eclaratK>n,  recitcd.the  qoAtira^  and 
certain  ouan-  averred,  *^  that,  giving  faith  to  thq  repres^tations  of.  the 
and  to  refund''^  defendant's  attorney,  in  fact,  an4  thiQ  pp^iw  noade.  Uin 
paid  therein*,  */  by  the  defendant,  he  proceeded  to  pay  him  one  hundiied 

m    ease    the 

land  or  any  part  be  lost,  H  is  a  soffioient  atsignmeDt  of  the  breack  that  **  ttft  defendaiit  •  had 

**  no  land  at  oU"  in  the  place  specified. 

9.  But,  cTen  if  a  breach  be  badly  a88igne<l,  it  will  be  aided  after  a  verdict  for  the  plamtUT 
on  an  issue  joined  on  the  plea  that  the  defendant  had  not  broken  the  covenant 

3.  If  Jt.  arree  to  sell  JF.  so  many  acres  of  land  lying  on  a  certain  creek,  &c.  without  spe- 
eif^'ing  any  ooundaries  ;  but  a  particular  tract  is  shewn  to  W.  m  the  land  embmeed  br  the 
sgreemeDt ;  and  they  accordingly  enter  into  a  contract  under  hand  and  seal ;  parol  evidence 
is  admissible  to  shew  that  H.  either  had  no  land  at  all  on  that  creek,  &c.  or  not  ^bMpar* 
Hciilar  tract  wliich  it  was  understood  by  the  parties  was  comprehended  in  the  agree- 
ment. 

4.  A  Court'  is  not  bound  to  gfve  instructions  on  general  and  abttrac$  propositions  ;  bot 
only  on  the  adtual  case  before  them>  '  ^ 

5.  If  depositiont  offered  as  evidence  in  a  Court  of  Law  contain  matter  snppoaedtobe  ex- 
eeptionable,  the  proper  course  is  to  point  out  the  exceptionable  passages,  and  thco  move 
the  Court  to  bstruat  tlie  Jury  to  disregai-d  such  passaged 
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**  pounds  current  money  of  Virginia^  which  the  defendant 
**  actuallv  received  ;  and  the  pLaintiflf  avers  that  the  defend- 
**  ant  had  no  land  at  all  lying  on  Stiver  crteky  in  the  Coun- 
**  ^y  ^f  Jf^udison^  State  of  Kentucky;  and  although  the 
**  defendant,  by  contract,  was  to  refund  all  moneys  paid  by 
^  him,  proportionably  to  the  loss  sustained  by  the  plaintiff, 
and  although  the  defendant  has  been  notified  of  the  pre- 
mises, he  has  refused  to  return,  although  often  requested, 
^  the  defendant  the  money  thus  advanced  by  the  plaintiff, 
•'  for  a  consideration  which  has  entirely  failed.'*  Plea, 
**  that  the  defendant  had  not  broken  the  covenant^^  and 
issue  thereupon* 

At  the  trial,  a  number  of  depositions  taken  in  the  State 
of  Kefltueky^  (the  most  important  of  which  were  taken  after 
trvo- juries  had  been  sworn  in  the  cause,  who  could  not 
ag^e  in  their  verdict,)  were  ofiered   in  evidence  by  the 
pfakintiff.  TMese  depositions,  besides  containing, much  hear- 
say evidence,  tended  to  explain  the  intention  of  the  parlies 
at  the  time  of  entering  into  the  agreement,  and  to  prove  co- 
venants on  the  part  of  the  defendant,  which  were  not  insert- 
ed  in  the  said  agreement ;  particularly,  it  was  proved  by 
the  person  who  drew  the  instrument  of  writing,  and  afttr- 
'wards  attested  it  as  a  witness,  that  the  defendant's  attorney 
agreed  with  the  plaintiff,  "  that  if  he  did  not  prove  tha^ 
**  ihe  9pot  of  ground  on  which  they  then  rwrr,  was  the 
*'^  spot  of  ground  called  foi'  by  his^  litutter^s  entry ^  made  by 
*^  a  certain  Benjamin  Blackburn^  he  would  refund  to  the 
^"^  plmntiffthe  purchase-money.     After  which  agreement, 
"  the  deponent  drew  an  article    between  the  parties,"  &c» 
Whereupon   the  defendant,  by   his  counsel,   moved  the 
Court  *'*'  to  exclude  such  parts  of  the  depositions,  in  this 
**  caus^,  ftom  going  in  evidence  to  the  Jiiry,  as  >Vere  at  va- 
**  riance  ivith  the  covenant,  or  went  to  explain  the  same," 
But  the  motion  was  overruled,  And  the  Whole  of  the  de- 
positions suffered  to  go  in  evidence  to  the  Ju^«     To  this 
opinion  of  ihe  Court,  the  defendant  tendered  a  bill  of  ek- 
cepcionsi  which  Was  signed^  ^eal^d)  and  it^iide  a  pan  of  the 
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recorcL  Verdict  for  the  plaintiff  for  300  dollars  danuiges^ 
and  judgment  thereupon  ;  from  which  the  defendant  ap- 
pealed to  thb  Court. 

Hening^  for  the  appellant,  made  the  following  points,  and 
cited  in  support  thereof  the  corresponding  authorities* 

1.  That  the  breach  was  not  well  assigned,  because  it 
was  neither  in  the  words  of  the  covenant,  nor  did  it  com- 
prehend its  effect ;  and  was  moreover  too  uncertain.  5  Conu 
Dig*  (by  Rose^  341.  tit.  Pleader,  (C.  47.)  Cro.  £&&•• 
914.  Cliantflower  v.  Priest  ley  •  Telv*  30.  S.  C.  under  the 
name  of  Chanudflower  v.  Prestley. 

2.  That,  by  the  terms  of  the  agreement,  the  defendant 
was  not  bound  to  refund  the  money,  unless  the  lands  were 
lost  by  a  legal  eviction ;  which  ought  to  have  been  aveired 
and  shewn  by  the  plaintiff;  or,  at  least,  that  a  stranger  en- 
tered upon  him  by  virtue  of  an  older  and  bettes  title  exist- 
ing at  the  time  of  the  contract.  And  the  want  of  thia 
averment  will  not  be  aided  by  verdict.  5  Com.  D^»  (by 
JRoscy)  343.  tit.  Pleader,  (C.  49.)  Faugh.  118.  Hayes  v« 
BicAerstaffl  Hob.  34.  Tisdale  v.  Essex.  Cas.  temp.  Hard. 
161.  Jordan  \.  Twells.  Cro.Jac.  315.  Kir  by  \.  Han- 
saker. 

Modem  determinations,  though  they  do  not  go  so  far  in 
requiring  that  an  eviction,  by  legal  process,  shall  be  stated, 
yet  all  agree  that  the  entry  must  be  averred  and  shewn  to 
have  been  by  a  person  having  lawful  right  and  title  at  the 
time  of  the  contract.  4  Term  Rep.  617.  Foster  \.  Pier • 
son.  8  Term  Rep.  278.  Hodgson^  executor^  &c.  v.  Eaet^ 
India  Company.  1  Mass.  Term  Rep.  464.  Emmerson  v. 
Proprietors,  &c.  of  Minot. 

3.  I'hat  the  opinion  of  the  District  Court  was  erroneous 
on  the  point  reserved  by  the  bill  of  exceptions  ;  inasmuch 
as  it  went  to  admit  parol  testimony  to  goto  the  Jury, which 
essentially  varied  a  written  agreement. 

It  is  a  general  rule,  that,  where  there  is  a  written  agree* 
ment,  the  whole  sense  of  the  parties  is  presumed  to  have 
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heen  compnscd  in  it ;  and  therefore  parol  evidence  shall      Avait, 
not  be  admitted  to  disannul  or  siibstantially  vary  it.     This    v^^n^Xi^ 
was  the  doctrine  of  the  common  law  before  the  statute  of      Butter's 
frauds  existed ;  and  the  rules  of  evidence  bting  the  same        ^^^^\U>^ 
in  both  Courts  of  Law  and  Equit)*,  parol  evidence  is  no     *  >v» '^"c^- 
more  admissible  in  the  one  Court  than   in  the  other.     1 
I'onb.  200.    1  A*©//.  Abr.  Z79.  4  Vin.  Abr.  397.  pi.  2.  5  Co. 
68.  Cheyney^s  case.      Select    Ca.   Ch,   temp.   King.    .0. 
Christmas  V.  Christmas.    4  Vin.  132.  pi.  IJ.     4  Bro.   Ch. 
Cos.  519.  Richv.  Jackson.     3  Wils.  275.  Meres  tt  a!,  v. 
AnselL     2Atk.  [3S4.]  4O0.  Parteriche  v.  Ponlet,     Bunb. 
65.  Binstead V.  Coieman.     3  Atk.  8.  Tiimeij  v.  Tifnietj.    1 
Bro.  Ch.  Cos.  168.  Hare  v.  Shearvoood.     2  ^'.  Hlack.  Rep. 
1349.  Preston  v.  Mercegu*     1  -^^  Black.  289.   Gunnis  v. 
Erhart.     Ibid.  659.    Baynes  v.  //ar^.     2  i?o*.    &  Pi///. 
56>5«    Cbi^r  V.  Gwy.     Co**   frw;^.   Ta/i.   240.  Brown   v. 
Sehoyn.     2  f^ro.  Par/.  Ca*.  T  Tomlins^  edit.)  99.  Stratton 
Vm    Payne.     7  Bro.  Pari.  Cos.  461.  466.     Errini^ton  v. 
Brcmghton.     1   6cA0.   &  Z^  22.     Clinan  v.   Cooke.      1 
Day^s  Cos.  in  Error^  23.  Northrop  v.  Speary.     2  £)fli/V 
£*aj.  m  Error ^  137.  Dunham  v.  Baker.     1  M/jf5.     7Vrw» 
^<^.  69.  Pfl/wf  v.  M^Intier.     1  Caines*{N.  r.)  P^/?.  358. 
yacksony  ex  dem.  Putnam^  v.  Bowen.     1  Johns.   (A'.   2".) 
iP^^.  139.  Schermerhom  v.  Vanderheijdon.     SDall.AflS. 
Clarke  v.  RusseL     4  Da//.  340.  CfHarra  v.  ZTt;//. 

^(fff^,  for  the  appellee,  admitted  the  law  to  be  as  stated 
by  the  counsel  on  the  other  side,  but  contended  that  it  did 
not  apply  to  the  present  case. 

Xhc  declaration,  though  not  very  formal,  was  substan- 
tially good  ;  but,  even  if  it  were  defective,  it  was  too  late 
to  take  advantage  of  those  defects  after  verdict.     In  de- 
clao'ing  in  covenant  it  is  svfictent  to  set  out  the  sitbstance  of 
the  coventnit  arid  the  breach,(ci)     In  the  case  of  Brjstow  v.  (a)  Cov?pM:>. 
JVrightlb)  it  is  expressly  said  by  Lord  Mansfield,  "  that  £1!"'^/ V* 
*♦  if  an  action  be  founded  on  a  deed,  the  plaintiff  need  not  /v)'i5iwfl..6cr. 
**  set  forth  more  than  that  part  which  is  necessary  to  enti- 
**  tic  him  to  recover.*^ 
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Aj*i"x«f  By  the  strict  letter  of  the  covenant,  Wallace  ww  ta  de*- 

\^^>^^s^  fend  any  suits  which  might  be  brought^  and  BmUr  to  pajr 

Buster't  iiie  expenses*     But  the  fact  was^  that  diere  was  n9  IdntL 

V.  How  then  was  Wallace  to  comply  literally  with  the  terms 

-  of  the  contract :  It  is  enough  oiat  the  mtenhon  of  the  par« 


ties  to  be  collected  from  the  instrument  be  stated  in  assign*^ 
ing  the  bres^ch.     This  has  been  done  in  the  present  case  ; 
and  is  clearly  within  the  principles  of  the  case  of  Bachm 
(«)Z)w(r4t«.  ^»^  others  V.  Proctor.{a) 

With  respect  to  the  instructions  of  the  Court,  on  the 
point  of  admitting  the  depositions,  no  Qther  iBstroctiofis 
could  have  been  given,  from  the  modon  which  was  madew 
The  Court  was  asked  to  exclude  from  the  consideration  df 
the  Jury  certain  parts  of  the  depositions.  How  was  the 
Court  to  comply  \  Were  the  Judges  to  erase  the  exaep^ 
tionable  parts  I  Certainly  not.  The  proper  coune  would 
have  been  for  the  counsel  to  select  such  parts  as  be  deemed 
imprc^r  evidence,  and  move  the  Court  to  instruct  the 
Jury  to  disregard  them.  Not  having  done  so,  the  Gourt 
could  not  have  done  otherwise  than  permit  the  whoie  dcr 
positions  to  go  to  the  Jury ;  not  being  presuaied  to  have 
seen  those  parts  which  were  excepted  to. 

Wednesday^  May  28.  The  Judges  gave  their  opiniona. 

Judge  Tucker.  Wallace  brought  covenant  against 
Claudius  Buster^  for  that  the  defendant  by  his  covenant, 
did  covenant  and  agree  to  sell  to  the  plaintiflf  500  acres  of 
land  in  Kentucky^  lying  on  Siher  Creek^  in  the  County  of 
Madison^  for  which  he  was  to  pay  at  a  certain  rate ;  and 
the  plauntiff  avers  that  giving  faith,  &c.  he  proceeded  to 
pay  100/.  which  the  defendant  actually  received;  and 
avers  that  the  defendant  had  no  land  at  all  l}^g  on  SUd^ 
Creek  J  in  the  County  of  Madisorij  in  Kentucky  /  and  at* 
though  the  defendant,  by  contract,  was  to  refund  all  n<K 
Beys  paid  by  him  proportionably  to  the  loss  sustained  by 
the  plsuntiflf,  and  although  the  defendant  hadi  betn  notified 
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^tlte  praniaes,  he  hath  refused  to  return  (aldiough  often 
jwqucsted)  the  defendant  the  money  thus  advanced  by  the 
]daintiff^  for  a  consideration  which  has  entirely  failed,  to 
the  plaintiff's  damage,  &c. 

The  defendant  pleaded,  that  he  had  not  broken  the  cove- 
naat  in  die  plaintiff's  declaration  mentioned,  a8  the  plain" 
t\f  agtmui  hkn  /uM  alkgedy  and  thereof  he  puts  himself 
opon  the  country,  and  issue  was  joined. 

Mr.  Hening^  for  the  appellants,  has  taken  two  excep* 
lions  to  this  dedara^n*  1.  That  the  breach  is  not  well  as- 
signed ;  because  it  is  neither  in  the  words  of  the  covenant, 
nor  does  it  oomprebend  its  effect,  and  is  moreover  uncer- 
tain. 2.  That  by  the  terms  of  the  agreement,  die  defend- 
ant iras  not  bound  to  refund  the  money,  unless  the  lands 
were  lost  by  a  legal  eviction,  which  ought  to  have  been 
inrcnned  and  shewn  by  the  phintiff. 

A»io  the  first  of  these  exceptions.  How  for  the  tech- 
meal  phraseology  of  the  declaration  might  have  been  judg^ 
ed  deficient  upon  a  special  demurrer,  it  is  unnecessary  to 
iifciutre^  since  the  defendant,  by  h»  plea,  has  admitted  that 
the  pfamtiff  hath  alleged  a  breach  of  his  covenant.  But 
with  regard  to  subetance,  the  case  of  Bache  v.  Proctor ^{a^  (a)  jj^. 
which  was  upon  a  special  demurrer,  is,  in  my  opinion,  ^'^* 
*a  coodusiTc  audiority  in  favour  of  the  plaintiff,  if  indeed 
authoriQr  upon  so  {^in  a  case  could  be  required.  As  to 
the  second,  I  see  nothing  in  the  contract,  to  warrant  Mr. 
Hetm^M  conclusion,  that  the  defendant  was  not  bound  to 
Xtfund  the  money,  unless  ^  lands  were  h^t  by  a  legal 
emdhfu  The  covenant  does  not  import  to  be  a  legal  con* 
vrytziic^of  the  lands  therein  mentioned;  there  being  no 
«ich  ilescriptton  of  the  lands  therein^  as  that  the  purchaser 
could  have  entered,  and  possessed  himself  thereof ;  but  is 
■Aerdy  such  a  contract,  as  a  Court  of  Equi^  would  com- 
pel the  specific  execution  of,  or  a  Court  of  Law  give 
damages  for  breach  of. 

The  vendor  might  have  had  a  thousand,  or  ten  dK)usand 
aare^  of  kind  on  Silver.  Creek  in  tl)e  same  tract,  or  in  a  do- 
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zen  difTerent  tracts;  into  none  of  which  would  it  hav* 
been  lawful  for  the  covenantee  to  enter  upon  this  coxktxBCt* 
It  is  therefore  v^petttio  principii  to  say,  that  the  covenantor 
was  not  bound  to  refund,  unless  the  lands  were  hst  by  a 
legal  eviction^  which  presupposes  an  entry  and  actual  pos- 
session ;  neither  of  which  could  happen,  i^  in  fact,  as  is 
alleged  in  the  declaration,  the  covenantor  had  no  lands  on 
Suver  Creek  in  the^.  County  of  Madieoriy-ds  by  the  covenant 
is  supposed* 

With  respect  to  the  exception  taken  at  the  trial*  It  was 
not  to  be  supposed  or  expected,  that  the  Court  could  be  so 
well  apprized  of  the  contents  of  the  depositi<His«  as  to  be 
able  to  select,  without  the  aid  of  counsel,  those  parts  which 
the  J\iry  ought  to  disregard*  The  depositions  being  l-egu- 
larly  tajcen,  and  read  without  objection,  could  not  be  with* 
held  from  the  Jury ^  partiality  ;  the  Court  could  not  direct 
any  erasure^  as  has  been  supposed  ;  and  it  was  the  duty  of 
the  counsel,  specially  to  recite  those  parts  which  he  object* 
ed  to  the  Jury's  considering*  Had  he  pointed  out  the  pass* 
ages,  and  it  had  appeared  improper  that  those  passages 
should  be  considered  as  evidence  before  the  Jury,  the 
Court  coidd  no  doubt  have  instructed  the  Jury  to  di^-egard 
them ;  but  he  not  having  proceeded  in  that  manner,  I  can* 
not  charge  his  omission,  as  an  error  committed  l^  the 
Court,    I  think  the  judgment  ought  to  be  affirmed. 


Judge  RoANE«  The  declaration  in  this  case,  though 
very  ill  drawn,  charges  a  covenant  to  sell  to  the  appeflee 
500  acres  of  land  on  Siher  Creeky  and  also  to  refund  aH 
moneys  paid  therefor,  in  case  the  land  or  any  part  be  lost. 
It  charges  breaches  in  that  the  appellant  had  in  {Ssict  ^  nO 
*^  land  at  all  lying  on  Siher  Creek  ;"  that  the  conmderation 
for  which  a  sum  of  lOOiL  was  paid  under  the  said  contract 
**  had  entirely  failed,"  and  that  the  said  lOOil  was  not  re^ 
funded* 
/«S  1  mwA.  xhe  cases  of  Hawkins  v.  Berkeley ^(a)  Bache  v-  Proc* 
(b)D9ug.  96S.  tcr^^b)  and  others,  fully  justify  this  assignment  of  breaches^ 
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ia  re&rence  to  the  agreement  on  which  the  action  is  found- 
ed :  the  breach  is  substantially  laid,  according  to  the  in- 
tention of  die  parties,  which  was  to  warrant  to  the  appellee 
die  land  sold,  or,  if  lost,  to  refund  any  moneys  paid  there- 
for. 

With  respect  to  the  motion  made  by  the  defendant  to 
the  Court,  it  was,  ^^that  the  Court  should  exclude  such 
*^  parts  of  the  depositions  from  going  in  evidence  to  the 
**  Jury,  as  were  at  variance  with  the  covenant,  or  went  to 
^'  explain  the  same."  And  again,  in  another  part  of  the 
bill  of  exceptions,  the  motion  is  stated  to  have  been  ^*  to 
*'  arrest  from  the  consideration  of  the  Jury  so  much  of 
^^  the  depositions  as  went  to  establish  a  fact  out  of  the  co- 
**  venant  stated  in  the  declaration  ;  particularly  those  parts 
**  efthe  depositions  which  say  that  at  the  time  of  entering  into 
**  the  said  covenant^  the  defendant  was  bound  to  refund  the 
'*  moneys  if  he  did  not  prove  that  the  land  whereon  the  plain- 
**  tiff  lived  was  the  very  land  called  for  hy  the  defendants 
**  entry. ^^ 

With  respect  to  the  first  part  of  the  instruction  required 
from  the  Court  as  above,  the  motion  was,  perhaps^  too 
general^  and  the  instruction  required,  of  too  abstract  a 
nature.  If  given,  it  would  have  left  the  Jury  much  as 
they  were,  as  they  would  still  have  to  judge  whether  this 
or  that  particular  piece  of  testimony  was  admitted  or  re- 
jected by  the  instruction*  But  the  Court  were  justified  on 
another  ground  in  refusing  to  give  the  instruction  ;  and 
that  is,  that,  upon  inspecting  the  whole  of  the  depositions, 
it  appears  that  every  part  thereof  was  admissible.  If  they 
gave  a  correct  opinion  upon  the  actual  case  before  them, 
they  are  to  be  excused  from  answering  general  and  ab- 
stract questions.  The  latter  part  of  the  motion,  indeed, 
propounds  ^particular  quesdon  to  the  Court ;  but  I  am  of 
opinion,  tiiat  the  decision  6f  the  Court  thereupon  was 
also  correct. 

Indeed,  all  the  testimony  contained  in  the  depositions 
tends  either  to  prove,  that  the  appellant  had  no  land  at  all 
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on  Siher  Creek;  or  tbatbeha4  not  that /ar/icu/flT 
.which  it  was  understood  and  agreed  between  4^  parficB 
was  the  tract  enibraced  by  the  agreement.  Evidence  to 
this  last  point  was  not  contradic^ry  to  the  agreement  f 
was  not  out  of  the  same  \  it  is  consistent  therewith  :  it  h 
like  the  common  case  of  admitting  evidence  to  shew  which 
John  was  meant,  when  there  are  two^  z^d  one  is  mendoo^ 
ed  in  a  deed  or  agreement? 

On  the  whole,  I  am  for  affirming  the  judgment* 

Judge  Fi^EMiNG.  The  counsel  for  the  appellant  stated 
three  points  oi^  which  the  judgment  ought  ta  be  reversed* 

1.  That  the  breach  is  not  well  assigned,  because  it  i$ 
neither  in  the  words  of  the  covenant,  nor  does  it  annpre- 
]iend  its  effect,  and  is  too  uncertain, 

2^  That  the  defendant  was  not  boupd  to  refund  the  mo- 
pey,  unless  the  lands  were  lost  by  a  legal  evittiqn^  which 
pught  to  have  been  averred  and  she^n  by  the  plainuff , 
and, 

3.  That  the  cpurt  erred  in  admitting  parol  testimopf  t* 
go  to  the  Jury,  which  essentially  varied  a  written  agreih 
inent« 

With  respect  to  the  first  point,  the  breaches  are  ivell  aa«^ 
signed)  according  to  the  principles  laid  down  in^  the  case 
pf  Baclie  and  others  y.  Proctor^  Doug.  ^82^  that  it  ia  not 
necessary,  in  assigning  breaches,  te  use  the  expresi  wonb 
pf  a  covenant ;  and  that  the  intention  qfthepartie^^  tp  b^ 
collected  from  the  instrument  itself,  may  well  be  stated  in 
assigning  breaches,  though  not  particularly  expressed  in 
the  covenant*.  £fut  admitting  that,  on  a  special  demurrer, 
^e  assignment  of  breaches  would  have  been  adjudged  in^ 
sufficient,  they  are  certainly  gpod  after  a  verdict, 

As  to  the  second  point,  ^^^  that  the  defendant  was  uot 
^^  bound  to  refund  the  money,  unless  the  lands  were  lost 
^'  by  legal  evictioxiy^  there  is  no  such  article  in  ^  agree>- 
mept ;  and  the  couns^  should  have  explsuned  to  theCourt 
how  the  defendant  was  to  hove  been  evicted  of  hmd%  ^ 
which  he  was  never  seised  or  possessed^ 
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respect  to  the  adBiission  of  improper  evidence  to      ^y^i^* 
go  to  ifac  July,  at  appears  that  the  depositions  vrere  legally 
taken,  aad  I  perceive  do  error  m  the  CourtS  permitting 
diem  to  go  in  etridence  to  the  Jury» 

By  the  whole  Court,  (absent  Judge  Ltons,)  the  judg* 
nent  of  the  Oiatrict  Court  was  AJFiRMeD. 


Marks  aiul  wife,  &c«  against  Bryant  and  wifei     Monday,  u^ 

Maif,  1809. 

THIS  was  a  controversy  concerning  the  establishment  i.  in  etery 
of  the  nuncupative  will  of  Travis  Womack^  deceased.  ^'^^|  ^^  ^  ^oS^ 
John  Marks  ^d  Patsy  his  wife,and  Polly  Tttmarsh  were  the  ^^^^  ^l 
legatees  interested  in  establishing  the  will ;  and,  at  their  in-  P*^.^"^  ^^  .' 
stance,    Thomas  B*  £ryant  and  Sally  his  wife  were  sum-  p»»»i     p«p«r 

1  n   •  x>  ^  r>  o  1  exhibited    for 

moned  to  Prince  George  County  Court,  September  term,  probate  ought 
1804*,  to  shew  cause,  if  any  they  could,  against  its  being  befwe  the  Sp- 
admitted  to  reqord.  The  County  Court,  on  hearing  the  Ly  writoS 
parties  by  coimsel,  and  the  testimony  on  both  sides,  being  A"^  r^*^ 
of  opinion  **  that  the  nuncupative  words  of  Travis  Wo*  i>«i>«r  cannot 

.  ...      he    had>    the 

^  mori,  deceased,  which  were  committed  to  writing  within  order  tdmit- 
•*  six  days  after  the  speaking  thereof  were,  by  the  said  coh/  or  re- 
•*  Womadk  used  in  his  last  sickness,  and  that  he  was  taken  S\"*neitiier 
"  sicJk  from  home,  and  that  he  died  before  he  returned  to  ^^  affirmed 

'  nop  reverted  i 

•*  the  place  of  his  habitation  j  and  also,  that  he  called  on  but  tlie  appeal 

4t  •,,--*,       .  .  ,  ahould  be  dU- 

**  Edward  Marks  y\MVi.  and  Jemima  SwimonSj  then  present,  miMcd. 
**  to  take  notice  that  such  words   were  his   will  ;  ordered  2.  a  nuneu- 
**  the  said  words  to  be  established  as  the  nuncupative  will  ^"|[Jiif  *j"  ^e 
•^  of  the  said  Womack^  and  that  the  same  be  recorded  ;**  ('i"^*^'^ 
from  which  decision   Bruant  and  wife  appealed  to  the  «*>«*  where  he 

•^  •  had      resided 

far  ten  days  next  preceding,  but  authenticated  as  the  law  requires,  ought  to  be  esta- 
V6«hcd,  notwithstauding  his  being  very  untvell  when  he  left  horac  ;  if,  afterwards,  he  waa 
taken  more  dangerously  ill,  and  (ued  at  the  place  where  such  will  was  made. 

3.  Although  in  committing  a  nuncupative  will  to  writing,  withhi  six  days  from  the  spcak- 
isff  of  the  teatameDtary  worda,  a  distiaet  and  iodepeadcnt  part  thereof  be  emitted,  the  resi- 
cUie  of  the  will  it  not  thereby  vitiated. 

4.  A  testator's  bequeathing:  (atnong  other  things)  an  article  of  property  which  does  not 
belong  to  him,  is,  at  moat,  only  a  ctrcfirngfance  frcmi  which  tu  infer  a  blate  of  mind  uniavour* 
able  to  the  nutting  ot  a  testament ;  and  ought  not  to  prevail  against  posiuve  testimony,  show- 
isf  hia  compcteney  to  mak^  a  \riU  at  the  time  mi  qaaStion. 


92 


Supreme  Court  of  Appeals. 


A"PRtL, 

18(K). 


wife 

V. 

Brrunt  and 
wife. 


M  fl  Him.  k 
Muiif.  Wi, 

(b)  1*  //efi.  fcc 
Mwif.  4i6. 

vol.  1.  c.  9*2.  s. 
13.  p.  162. 


District  Court  of  Peterskurg^  where  die  said  order  was 
reversed  widiout  assigning  any  reasons ;  and  thereupon 
Marks  and  wife  and  Polly  Titmarsh  appealed  to  the 
Court  of  Appeals.  The  record  being  opened  here,  it  ap- 
peared that  a  copy  of  the  writing  exhibited  as  a  memo- 
randum of  the  nuncupative  words  was  inserted  ;  but  the 
original  will  was  not  sent  to  this  Court.  A  subpoena  duces 
tecum  to  bring  up  the  original  (directed  to  the  Clerk  of 
Prince  George  County  Court)  had  been  awarded  prior  to 
the  present  term  ;  but  the  paper  had  not  been  produced* 
Hay^  for  the  appellees,  insisted  that  the  original  must 
be  produced.  Unless  the  will  itself  were  before  this 
Court,  it  cannot  hear  witnesses  ;  for,  in  order  to  decide 
correctly  in  its  appellate  capacity  it  must  have  the  same 
document  before  it  which  was  exhibited  to  the  Court  be- 
low. If  It  must  take  up  the  subject  on  the  same  grounds  as 
the  Court  below,  the  inference  is  irresistible*  The  will 
in  this  case  was  once  in  the  custody  of  the  Clerk  of 
Prince  George^  but  is  now  lost.  The  only  remedy  to  set 
up  a  lost  will  is  in  equity ,-  the  invariable  practice  being  to 
bring  a  suit  in  Chancery,  in  such  cases.  Its  having  been 
recorded  in  Prince  George  is  of  no  avail ;  for  that  judg- 
ment (being  reversed)  is  now  as  if  it  never  had  existed* 
If  the  judgment  of  this  Court  should  be  that  the  will  he 
admitted  to  record,  how  can  this  be  done  unless  the 
paper  itself  be  produced  ?  In  the  cases  of  Bates  v.  jfifo/- 
man^{a)  and  Temple  and  Taylor  v.  Ttmpley{b)  the  ori- 
ginal \vills  were  seen  and  inspected  ;  and  such  has  been 
the  uniform  usage  of  this  Court.  The  language  of  the 
law,(t)  *'  when  a7iy  will  shall  be  produced  for  probate,'* 
cannot  be  satisfied  by  any  thing  but  the  production  of  the 
original. 


George  A'.  Taylor^  for  the  appellants,  said  that,  if  the 
original  ouglit  to  be  before  the  Court,  his  clients  were  not 
to  blame  for  its  uon-production.  As  to  the  loss  of  the  will. 
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dns  Court  is  ttyisg  the  cause  ontherecoriL  The  will 
TMZ9  admitted  to  reoordy  and  entrusted  to  the  Clerk  to  be 
saieiy  kept  at  his  peril.  There  is  no  certificate  from  him 
that  it  is  lost ;  neither  is  it  certain,  from  any  thing  judi-^ 
cially  appearing^  that  such  is  the  case*  The  only  bquiry 
then  is,  whether  it  is,  in  a/Zcases,  necessary  for  diis  Court 
to  have  the  original  will  before  it.  Where  it  b  suggested 
that  the  original  would  throw  any  light  on  the  subject,  (as 
by  interlineations,  erasures,  &c«)  the  Court  will  require  it ; 
buty  where  there  is  no  such  suggestion,  it  is  unnecessary 
and  unusuaL  In  the  case  of  Richard  Squire  Tayhr't  will, 
the  original  was  sent  for,  because  it  was  suggested  that  the 
appearance  of  the  paper  itself  would  show  the  incapacity  of 
the  testator.  So  in  Bates  v.  Holmariy  inspection  of  the 
paper  itself  was  all  important :  but  in  this  case  no  ray  of 
information  would  be  received  by  the  Court  from  seeing 
the  original. 

Hay.  Mr.  Taylor  has  very  ingeniously  varied  the  as- 
pect of  the  cause.  He  says  there  is  no  evidence  that  the 
will  is  lost.  If  so,  then  I  call  upon  him  to  produce  it.  But 
he  asserts  there  is  nothing  in  this  will  which  may  not  be 
seen  on  the  record.  How  is  that  known  ?  We  wish  the  ori- 
ginal will  to  be  seen,  for  this  purpose.  It  will  appear  that 
the  person  who  wrote  it  was  so  ignorant  of  orthography,  or 
language,  that  he  actually  made  some  words.  The  pro- 
duction of  the  paper  itself  may  afford  very  material  facts 
to  enable  the  Court  to  judge  of  the  ability  of  the  writer  to 
certify  correctly  the  terms  of  the  will.  Suppose  the  pa- 
per were  written  with  ink  of  different  colours,  and  with 
different  hands.  These  circumstances  might  weigh ;  and 
the  consideration  that  such  circumstances  might  exist^ 
shows  the  propriety  of  introducing  the  original  on  all  oc-» 
casions,  that  the  Court  may  determine  upon  its  face. 

Tayhr.  Why  did  not  Mr.  Hay  move  for  a  subptena 
duces  tecum  to  bring  up  the  original,  if  he  wanted  itf 

Judge  TucKSR  observed,  that  the  party  appellant  was 
boiiud  to  produce  the  paper,  if  reqiured.    The  Court  and 
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Avttt^t      witDiAtes  ouf^  tD  iaiptet  the  very  iMpen     l^e  profwr 

^^^^^    cDiirse  proUhty  k  to  dii«o((  a  «c<^g^^ 

Marits  end    Qerkoiftlus  J>Mrrfc#CWrr/  for  he  oo^  to  hqrve  tetwied 
^        it  in  hifi  oflk^e.  My  opiaioB  Ut  we  shoukl  proceed  no  iiir- 

^^"^   iker^  at  preaentt  until  the  original  paper  be  produced,  or 

•>«— i*^— «  ^  suhpmng  be  retimied. 

Judges  RoAN&  and  .Fl£KING  wished  to  take  time  to 
confer  the  point ;  and  by  consent  the  witnesses  wereczr 
amincd. 

The  mtbttance  of  the  evidence  (whieh^  accordimg  to  the 
rule  of  this  Courts  was  taken  down  in  writing  in  opes 
^  Court)  waS|  that  the  testator^  being  a  young  unmarried 

man,  and  boarding  with  a  Mr.  Gary^  ai  City  Pointy  left  that 
place  the  Sunday  before  his  death,  on  a  visit  to  hb  otdy 
9ist£3*t  the  wife  of  Bryant^  the  appellee  ;  that  he  was  then 
very  ill,  ^^  his  disorder  havbg  begun  with  the  ague  and 
^^  fever,  and,  from  that,  turned  to  a  constant  fever  and  soro 
^^  throat  ;'<  that  he  rode  to  Bryanfsj  a  distance  of  twelve 
miles,  and  there  growing  worse,  (with  the  subsequent 
symptom  of  a  disorder  in  his  boweb,)  died  go  the  follow* 
ing  Sunday  ;  that  he  bad  been  delirious,  at  times  when  the 
fever  was  on  him,  before  he  left  CXty  Point;  and,  after  his 
arrival  at  Bryani^^y  was  frequently  delirious,  both  before 
and  after  his  speaking  the  testamentary  words ;  but  was 
in  his  senses  at  the  time  of  speaking  diero,  which  was  in 
the  presence  of  Edward  Marks^  Henry  Simmons  and  jfe^ 
mima  Simmons^  (who  all  concurred  in  their  testimony  as  to 
this  point,)  and  of  the  three  appellants ;  Bryant  and  wife 
not  being  present ;  that  he  called  on  all  the  persons  present 
to  t^e  notice  that  what  he  had  said  was  his  will ;  (as  to 
which  circumacance  Edward  Marks  and  Jemima  Simmons 
agreed,  though  Henry  Simmons  did  not  recoUect  it;)  that 
he  gave  to  his  cousin  Patsy  JUaris^  wife  of  yokn  Maris^ 
the  appellant,  who  had  been  his  guardian,  and  for  whom 
he  expressed  great  regard,  his  negro  woman  Stdkey^  worth 
about  forty-five  pounds ;  and  to  his  ^^  poor  old''  aum  PsUy 
Titmarshy  a  sum  of  money  out  of  his  estate,  to^buy  her  • 
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hone,  (for  wlikb  ht  said  he  w^tpgatd  eiglMai  or  tipentf 
poBAdb  would  be  sttfieient,)  togttbtr  ^  wkh  an  dd  field  )y« 
*^  ittg  ntiff  her  house,  calltd  iTs^ixe^^^aiidmliiMtobcnm 
<^  so  as  to  include  sixty  acres  oflaod  ;^  (which  hst-mefltion- 
^A  bequest,  being  of  real  property,  and  nuncupative  only, 
could  not  have  its  intended  effect ;)  that  the  testator  had  other 
personal  properly,  vrt.  a  negro  man  worth  about  four 
hundred  dollars,  a  boy  worth  about  two  hundred,  and  two 
horses,  which,  together  with  his  land,  fell  to  Bryemfs 
wife,  as  his  nearest  relation  and  heiress  ;  that  he  owned  a 
hundred  acres  ot  land  ;  and  had  owned  a  part  of  another 
tract  which  Bryant  had  bought  of  him,  and  for  whkh  a 
part  of  the  purchase-money  was  unpaid ;  that  he  owed 
some  debts,  the  amount  not  ascertained  ;  that  Bryant  was 
in  good  circumstances,  and  Maris  rather  embarrassed ; 
lliat  the  testator,  at  the  time  of  speaking  the  testamentary 
words  aforesaid,  abo  said  that  he  gave  to  Mrs*  Simmons 
(the  witness)  a  desk,  then  in  the  room,  which  he  pointed 
to  and  said  was  his,  though  in  fact  it  was  the  property  of 
JBryant;  that  the  be<{uest  of  the  desk  was  not  committed 
to  writing,  because  (as  she  stated  on  oath)  she  determined 
not  to  claim  it,  and  had  always  said  she  would  not ;  that 
fidward  Maris  drew  and  signed  die  writing ;  (m  the  form 
of  a  certificate  of  what  die  testator  had  said  ;)  that  jfokn 
Jdarisj  the  appellant,  afterwards  carried  it  to  Mrs.  SiM" 
uu?nsy  and  read  it  over  to  her  several  times  before  she  sign- 
ed it  ;  which  she  did  on  the  26th  of  October  j  1 803  ;  the 
ystords  having  been  spoken  on  die  21st. 

Tuesday^  Miry  2d*  The  examinatibn  of  witnesses  having 
been  finished,  Mr.  ffay  said  he  was  willing  to  waive  his 
objection  to  the  non-producticm  of  the  original  wiH,  his 
cfients  being  anxious  to  have  the  controversy  settled  with- 
out fiirdier  delay. 

Judge  RoAKB  observed  that,  on  reflection,  he  was  of 
opinion  that  the  original  wiU  ought  to  be  produced,  and 
t^t  it  was  pot  in  the  power  of  either  party  to  waive  it. 
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Apaii.*  Judge  Flemiho  concurred,  and  thereupon  a  subp^me 
s^rw^  duces  tecum  was  awarded  to  the  CUerk  of  the  District 
Marks  and    Court,  aod  another  to  the  Clerk  of  the  County  Court,  both 

wife  ' 

V.  returnable  the  13th  of  May* 

"^v^fe."^  ^^'  H^  ^A  submitted  the  following  propositions  to 
-— —  the  Court. 

1«  The  pretended  testamentary  words  were  not  a  good 

{a)Rev.C0de^  nuncupative  will  under  our  act  of  Assembly  ;(a)  because 

s.  5.  p.  161.     the  last  illness  of  the  decedent  did  not  commence  at  the 

place  where  he  died;  neither  was  he  taken  sick  from, 

home. 

2*  The  decadent  was  not  sufficiently  in  his  senses  to 
make  a  will.  His  supposing  a  desk  to  be  his  which  noto- 
riously was  tlie  property  of  Mr.  Bryant  was  a  plain  proof 
of  the  wandering  of  his  fancy  and  defect  of  his  intellects. 
3«  If  he  was  in  his  senses,  the  omission  to  insert  the 
desk  in  the  written  memorandum  or  certificate  of  the  will 
was  fatal ;  because  the  whole  of  the  testamentary  words, 
or  the  substance  thereof,  should  have  been  committed  to 
(h)  Jbiii  8. 6.  writing  within  six  days  after  making  the  wilL(*) 

George  K.  Taylor.  The  last  objection  is  answered  by 
observing,  that  the  will  is  good  as  far  as  it  goes*  As  to 
thcjlrstj  the  conditions  of  the  act  of  Asseqibly  have  been 
substantially^  if  not  literally ^  complied  with. 

Judge  Roane  asked  Mr*   Taylor  if  he  had   inquired 
into  a  difference  between  the  stat.  29  Car.  II«  in  England^ 
and  our  act  of  Assembly  ;  the  word  "  surprised*"*  being  in 
(^)  See  2  Bi.  the  former,  and  not  in  the  latter  ?  (t) 

501.  ^  T  \  y 

Mr.  Taylor  observed,  that  the  omission  of  that  word  in 
the  act  of  Assembly,  shewed  the  intention  of  the  Legis- 
lature to  adopt  a  broader  and  more  liberal  rule  than  that 
established  by  the  statute  29  Car.  II.  since  they  had  the 
act  before  them  when  legislating  on  the  subject*  He  sub- 
mitted the  question,  upon  the  evidence,  relative  to  the  state 
of  the  decedent^s  understanding  at  the  time  of  his  making 
the  will. 


V. 

BnAnt  iin4 

"wife 
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Saturdm/^  Matf  13«  In  obedience  to  the  y^nii  of  mbpctna      April> 
duces  ^cumy  the  Clerk  of  Prince  George  attended  with  the     \^^->r>i^ 
original  will,  which,  on  inspection,  was  found  to  have  been    >Ut  ks  and 
truly  copied  in  the  record.     The  bequests  contained  in  it 
were,  in  nAsttmce,  as  above  mentioned  in  our  summarytDf 
the  evidence,  and  no  suspicious  circumstance  appeared  on 
its  face» 


Thursday^  May  18.  The  Judges  pronounced  thcit 
opinions. 

Judge  Tucker.  Travis  JVomacA,  a  young  man,  un- 
narried,  on  sl  Sunday  in  October y  1803,  having  been  for 
dome  time  in  bad  health,  mounted  his  horse  at  City  Pointy 
where  bfc  resided  as  a  boarder  in  the  family  of  Mr.  Garet/y 
and  rode  twelve  miles  to  the  house  of  the  appellee  Bryanty 
^rhose  wife  was  Womackfs  sister,  whefe  he  arrived  so  iU,  that 
he  took  to  his  bed,  smd  died  the  following  «S'uf2^^«  During 
his  illness  he  made  a  nuncupative  will,  whereby  he  left  a 
negro  woman^  worth  about  45/*  to  the  appellants,  Mark& 
mndwtfey  whieh  is  the  subject  of  the  present  controversy* 

The  first  question  which  seems  to  have  presented  itself^ 
is  whether  enty  nuncupative  win  made  by  the  deceased 
under  these  circumstances  would  be  valid*  The  doubt 
seems  to  arise  from  these  words  in  the  law.  *^  No  nuncu^- 
*^  pative  win  shall  be  established  unless  it  be  made  in  the 
^  time  of  the  last  sickness  of  the  deceased,  nt^'^  h(Aitation^ 
**  or  where  he  hath  resided  for  ten  days  next  preceding,  ex* 
**  cept  where  the  deceased  was  takeK  eick  from  homty 
^^  and  dies  before  he  returns  to  such  habitation*"  Z.  V. 
cd*  1794.  c*  9S.  sec*  5*  Now,  as  the  deoeased  was  not  ten 
da3rs  at  the  place  where  he  died,  before  that  event  happen* 
^d,  and  is  proved  to  have  been  very  sick  before  ami  even 
rvken  he  left  his  usual  habitation,  it  seems  to  be  questioned 
^prhether  ho  could  be  said  to  be  taken  siek  from  home. 

I  conceive  it  would  be  adhering  too  closely  to  the  letter 
of  the  law,  if  we  were  to  pronounce  that  no  nuncupativie 
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Afrtl,      will  made   under   such   circumstances  ouorht  to  be  e«* 
s^'^srs,^     taljlished^     The  object  of  the  law  was  to  prevent  fraud* 
Murk*,  and    and  impositions  upon  sick  persons,  by  enticing  them  from 
V.  their  friends  and  relations^  to  the  residence  of  strangers^ 

'\Jife  ***     wtere  advantage  might  be  taken  of  their  weakness  and  in-* 
'■■  firniky  ;  or  where  such  pretended  wills  might  be  fabri- 

cated without  the  desire^  or  even  knowledge,  of  the  de« 
ceased,  or  any  of  his  friends.  The  decedent  in  the  present 
case,  set  out  on  a  visit  to  his  sister,  and  her  husband :  he 
thought  himself  able  to  ride  so  far  ;  in  this  he  proved  not 
to  have  been  literaUy  mistaken,  though  probably  the  jour- 
ney hastened  his  death.  He  was  a  mere  sojourner  at  Cit^ 
Point.  He  had  no  mansion-house  there,  nor  was  be  in  the 
family  of  his  father,  mother,  or  other  near  relation;  tiiere.^ 
He  went  to  the  hottse  of  his  nearesty  or  one  of  lus  nearest 
relations,  the  very  persons  who  now  contest  this  will.  Al- 
though he  was  not  Jirst  taken  sick  there,  he  was  takeh 
so  much  worse  than  he  }uid  been  before,  as  never  to  leave 
the  house  again  ;  it  appears  to  me»  therefore,  that  the  case 
is  so  far  fully  within  the  true  intent  and  meaning  of  the 
'law. 

With  respeet'to  the  sanity  of  the  testator^  and  the  ppoof 
that  he  m^ant  to  give  these  little  tokens  of  his  gratitude 
and  affection  to  his  felations^  one  of  whom  had  been  his 
guardian,  I  feel  not  the  le&st  doubt  either  of  his  capacity, 
or  intention  to  make  such  a  disposition,^  and  therefore  ank 
of  opinion,  that  the  judgment  of  the  District  Court  be  re- 
versed, and  that  of  the  pounty  Court  affirmed. 

Judge  Roane.  Upon  the  testin^ony  in  this  cause,  it  is 
clear  that  the  testator  was  fully  competent  to  dispose  of  his 
estate  at  the  time  of  making  the  will  in  question f  and 
that  he  made  a  serious  and  solemn  disposition  of  the  pro- 
perty comprised  in  the  same,  and  desired  the  persons  pre- 
sent to  take  notice  thereof. 

Two  objections^  however,  are  made  in  point  of  law  ; 
i.  That  the  substance  of  th^  will  in  relation  to  the  WHO^e 
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property  bequeathed  by  him  at  the  time,  was  not  reduced  '^^5^^' 

to  writiDg  within  six  days  ;  and,  2d.  Thatthe  testator  was  s^^-r^s^ 

not  TAKEN  sick   FROM  ROME,  and  consequently  had  no  Mai k«  and 

power  to  make  a  nuncupative  will  under  the  provisions  of  ▼. 

*  Bryant  and 

our  act.  wife. 

As  to  the  first  objection,  it  docs  not  apply  to  this  case.  " 
In  this  case  two  months  had  not  elapsed  between  the  date 
of  the  bequest  and  the  offering  the  will  for  probate  in  Prince 
George  Court.  The  act  only  provides  that  after  six  months 
have  elapsed  from  the  time  of  speaking  the  pretended  tes- 
tAmentary  words,  no  evidence  shall  be  received  to  establish 
them,  unless  the  testimony,  or  the  substance  of  it,  was  re- 
duced to  writing  within  six  da}^.  The  reason  of  this  is 
obvious ;  but  it  does  not  apply  in  the  case  before  us ;  and, 
therefore,  as  to  the  desk  which  is  said  to  have  been  be- 
queathed at  the  time,  but  not  mentioned  in  the  memoran- 
dum, the  bequest  of  it  might,  notwithstanding,  have  been 
established  as  a  part  of  the  will  by  ora/ testimony,  at  any 
time  within  six  months.  The  bequest  of  the  desk  ought, 
upon  the  testimony,  to  have  been  added  to,  and  made  part 
of  the  nuncupative  will,  had  it  been  proved  by  two  wit- 
nesses other  than  a  legatee  :  but,  as  it  is,  this  bequest  was 
rightly  omitted  as  a  part  of  the  will,  because  it  could  not 
have  been  proved,  otherwise  than  by  the  testimony  of  the 
legatee  herself.  I  infer  this  under,  the  reason  at  least  of 
the  9th  section  of  the  act  concerning  wills,(fl)  (fl)7?w.C'oW^, 

As  to  the  next  point:  under  the  statute  of  Car.  II.  in 
JErtj^land^  and  our  farmer  acton  this  subject,(^)  no  nun-  (*)^. /-.edit. 
cupative  will  is  good  when  it  is  mzde  Jrom  the  home  of  the  i6i. 
party,  unless  the  testator  has  been  *'  surprised^  or  taken 
**  sick  at  the  place  where  the  will  is  made  j"  and  Black- 
stoncsip)  commenting  on  the  English  statute,  says,  that  {c)  Vol.  2.  -p, 
^  favour  should  not  be  shewn  to  nuncupative  wills,  unless 
>*  the  party  has  been  surprised  by  sudden  and   violent 
^^  illness."     This  would  seem  to  limit  nuncupative  wills 
made  from  the  home  of  the  parties  to  cases  in  which  the 
party  was  convalescent  when  he  left  home,  and  was  taken 
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April,      iU/e?r  the  first  tiihe  after  he  bad  left  it.  In  our  act  of  1785, 

yl^^^^,^.    however,  this  word  **  surprised^'*  is  omitted  \{a)  whence 

Marks  and    I  infer,  that  a  will  may  sdU  be  established  as  a  mmcupa- 

%.^        tive  will,  although  the  party  was  unwell  when  he  left 

^'^"?fe*'*^    home  ;  if  afterwards  he  was  taken  more  dangerously  ill  at 

——   the  place  at  which  the  will  was  made,  and  of  which  illness 

▼ol.^i?p  iw!  ^'^  afterwards  died.    I  cannot  on  any  other  ground  account 

for  the  omission  of  the  word  ^^  surprisedy^  in  the  act  of 

1785. 

It  is  in  proof  in  this  case  tijat  the  party  was  indeed  verj 
unvtell  when  he  left  home ;  but  his  disorder  was,  perhapa, 
only  the  ague  and  fever,  which,  genst^y,  is  not  mortal, 
and  he  was  well  enough  at  the  time,  to  ride  twelve  miles 
on  horseback.  His  illness  probably  increased  so<ni  after 
bis  arrival  at  the  place  of  his  destinsCtion,  and  very  possi- 
bly assumed  its  character  of  danger  from  the  fatigue  of  the 
journey  anly.  There  is  no  evidence  shewing  that  he  was 
taken  with  the  illness  of  which  he  died  prior  to  his  leaving 
home,  though  he  was  then  imwell  $  and,  on  this  ground, 
I  hold  this  will  to  be  authorized,  under  the  true  omstnic- 
tion  of  the  act  of  Assembly. 

With  respect  to  his  bequeathing  a  desk  which  it  is  said 
belonged  to  another,  it  is  at  most  only  a  circumstance 
whence  to  infer  a  state  of  mind  unfavourable  to  the  making 
of  a  testament :  it  is  a  circumstance  which  often  haj^ens 
with  many  testators  who  bequeath  property  not  their  own ; 
and,  in  this  case,  that  equivocal  circumstance  is  outweigh 
ed  by  positive  testimony,  shewing  a  competency  in  lliQ 
testator  to  make  a  will  at  the  time  in  question. 
I  am  therefore  for  reversing  the  Judgment. 

Judge  FmciNO,  verbally  ex^essed  his  conciarreoce 
with  the  rest  of  the  Court,  saying  the  case  was  so  dear 
that  it  was*  a  good  will  under  the  act  of  Assembly,  it  was 
unnecessary  for  him  to  add  any  observations  upon  it. 

Judgment  of  the  District  Court  reversed,  and  that  ^ 

the  County  Court  aiErmed  unammously. 


-'*■- 
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Daboey  and  others,  Executors  and  Legatees  of         Twtday. 

Sadler,  agaimt  Green.  ^^  '^^•' 

THIS  was  a  suit  instituted  in  the  late  High  Court  of   i^n'^ereir- 
Chancery,  (and  afterwards  transferred  to  the  Court  for  wu  of  sale, 
Ae  WUlifimaburg  District)  by  Robert  Green^  of  Matthews  lute  on  iu 
County,    against  the  executors  and  legatees  of   Robert  S^Jjj^*  ^ 
Sadler.     The  bill  stated,  that  the  complainant,  being  in-  S?u^qlie«- 
debted  to  Sadler^  did,  on  the  7th  of  March.  17S8,  execute  ^«<»  •i^?y» 

being  whe- 

a  deed  conveying  to  him  six  negr#  slaves,  (mentioning  ther  a  pur- 
their  names,)  with  all  their  future  increase,  the  considera«  propeKy,  or 
tton  stated  in  the  said  deed  being  126/.  11*.  current  mo-  ^  qv  jwi 
ney  ;  that  though  the  said  conversance  was  absolute^  it  was  ^J^^^^i^. 
only  meant  and  intended  to  operate  by  way  of  mortgage  ^?*^y 
for  the  said  sum  of  money,  which  was  a  debt  due  from  ctue^  Uie  cii^ 

comstanoea 

the  complainant  to  the  said  Sadler^  payable  on  the  7th  of  nroTtng  Uie 
Jtfarchy  1791 ;  that  Sadler,  at  the  time  when  the  deed  was  have  been  in- 
delivered,  executed  and  delivered  to  the  complainant  a  mor^ig^  ^ 
defeas€mcej  whereby  he  agreed,  that  on  payment  by  the  ^^^^ojjj^ 
complainant  of  the  said  sum  of  money  on  or  before  the  "writing*  and 

■  •'  actt  oi  Uie 

yth  of  March,  1791,  die  right  of  Sadler  to  the  slaves  panica. 
should  cease  ;  that  it  was  understood  and  agreed  that  the     ^  ^  ^ 
complainant  should  keep  possession  thereof,  paying  inte-  %^k  **^ 
rest  on  the  money,  for  which,  on  the   10th  o{  March,  judgment  at 
1788,  and  the   10th  of  March,  1789,  he  executed  a  wri-  debt,  and  par> 
ting,  promising  to  pay  the  said  Sadler  the  sum  of  tL  6j.  mon^gJd  * 
%iL  which,  though  it  was  expressed  to  be  for  the  hire  of  5^^xwutS5j 
die  said  slaves,  was  meant  and  agreed  to  be  for  interest  on  the»*«»pon, 

'  °  ^  doca   not,    in 

the  said  debt :  that  the  complainant  continued  possessed  general^  de- 
of  the  said  slaves  till  about  the  8th  of  December,  1789,,  mortgagor  of 
when  he  being  some  short  time  absent  from  home  on  ne-  redei^lon,^ 

But,  if  such 
Jadgment  and 
gjrea^lim  wero  UfMHi  an  vtftaciiBient  agabflt  die  ntftiigayi',  «•  an  rf>ii«»d»ng  debtor,  at* 
tempting  to  delraud  the  mortgagee  of  his  security  by  removmg  tbe  proper^  out  of  tbe  State, 
Ibe  maM  not  be  pemitted  to  Meem,  luidcr  (he  inlhieAO*  of  the  mMUJO^  **  that  he  who  hath 
«•  ^ne  iniquity  shall  not  haTe  e^ty." 
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Arcfi^      cessaiy  bosiDcss,  Sadler  took  oat  an  Mtjchmmt  agadut 
\_0-^-^'    him  as  an  absconding  debtor,  which  was  kvicd  on  the  said 

^'^^^^       slaves  and  a  chikL  the  increase  of  one  of  them,  and  ob- 
▼•  tained  a  judgment  fen-  the  stmi  <rf  139/1  4t.  that  thereupon 

'  the  slaves  attached  were  sold  bjr  the  sheriff  on  the  1 3th  of 
May^  1790,  and  the  whole  were  purchased  for  159/.  by 
Sadkr  himself,  who  took  them  into  possession,  and  held 
them  (except  one  whom  he  sold)  until  his  death,  which 
happened  about  the  year  1 793.  The  prayer  of  the  biU  was, 
that  the  complainant  be  permitted  to  redeem  the  slaves  by 
paying  whatever  balance  should  be  found  due  from  him  on 
a  settlement ;  that  Sadler* %  estate  be  charged  with  the  price 
of  the  slave  sold  by  him,  and  with  the  hire  of  the  other 
slaves  since  he  took  possession,  and  for  general,  relief* 

The  jpint  and  several  answers  of  the  defendants  admitted 
the  complainant  to  have  been  indebted  to  their  testator 
when  the  deed  of  March  Tth,  1788,  was  executed  ;  but  in- 
sisted, that  the  said  deed,  ,being  absolute,  amounted  at 
law,  and  in  equity,  to  a  positive  transfer  of  the  slaves,,  and 
that  the  paper,  called  by  the  complainant  a  defeasance,  did 
not  convert  the  said  bill  of  sale  into  a  mortgage,  but  only 
secured  to  him  the  privilege  of  repurchasing  them.  The 
defendants  believed  it  to  be  true  that  he  remahied  in  pos* 
session  thereof,  until  about  the  time  when  he  absconded  ; 
but  neither  knew,  nor  had  any  reason  to  believe,  that  any 
agreement  was  made  between  the  said  Sadler  and  him, 
that  he  should  retain  them,  paying  interest  annually  on  any 
sum  supposed  to  be  due*  They  denied  the  attachment  to 
have  been  unfairly  obtained,  averring  the  proceedings 
thereon  were  fair  and  just ;  that  when  it  was  issued,  the 
complainant,  being  in  embarrassed  circumstances,  was  ac-^ 
tually  absconding,  (leaving  to  his  creditors  no  prospect  of 
being  ever  paid,)  and,  with  his  family  and  property,  and 
all  the  said  slaves,  (except  a  woman  and  three  children^ 
was  on  board  a  vessel  in  White's  Creek^  about  seven  or 
eight  miles  below  his  former  place  of  residence,  privately 
trmoving  from  this  Commonwealth  ;  at  which  place  a  for* 


[ 


Green. 
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-Ipnate  calmtftkinff  place,  the  Sheriff  was  enabled  to  levy      April, 

1809 

the  attachment  5  that,<  at  the  sale  of  the  slaves,  which  was    s^^>r^ 
m^e  by  the  Sheriff,  after  public  notice  duly  given,  Sadler      Dabnej 
purchased  only  a  woman  and  three  children,  at  60/.  the     *     t.  *^ 
Sheriff  himself  bought  another  woman  and  child,  and  af- 
terwards sold  them  to  Sadler;  that  the  negro,  said  in  the 
hiU  to  have  been  sold  by  Sadler^  was  bought  by  a  certain 
Jfordecai  Gregory ^  and  was  never  in  Sadler*s  possession. 
The  respondents  were  informed  and   believed,  that  the 
conaplamant  instructed  the  Sheriff  to  pay  the  surplus  mo- 
ney resulting  from  the  sale,  (which  exceeded  the  amount 
of  the  judgment,)  to  a  certain  — —  Lowry^  to  whom  the 
oo«iplainant  was  indebted  ;  and  concluded  with  insisting 
on  the  title  of  Sadler  to  the  slaves  so  purchased  as  afore- 
said. « 

Two  witnesses  fuBy  supported  the  allegations  in  the  an- 
swers relative  to  the  complainant's  being  actually  abscond- 
ing when  (he  attachment  was  levied  ;  and  no  depositions 
on  his  part  appeared  in  the  record.  The  exhibits  were^ 
1.  The  absolute  bill  of  sale  from  Green  to  Sadler^  dated 
March  7th,  1788,  signed,  sealed,  and  acknowledged  in 
the  presence  of  three  witnesses.  2.  A  receipt  from  Green 
to  Sadler  for  126/.  11«.  ^^  in  full  for  six  negroes,  sold  and 
"delivered.**  "  Witness  his  hand  and  *rfl/."  DdXtAMctrch 
8th,  1788,  and  attested  by  the  ^a/n^  three  witnesses.  3. 
The  writing  called  in  the  bill  a  defeasance^  attested  by  one 
9f  the  same  witnesses,  and  being  in  these  words:— ^ 
^^  March f  1788,  having  purchased  and  received  of  £o» 
•*  6ert  Green^  six  negroes,  (inserting  their  names,)  as  men* 
*'  tioned  in  a  bill  of  sale,  I  do  hereby  agree  and  oblige  roy- 
^^  self,  my  heirs,  &c.  should  the  said  Green  be  desirous  of 
"  purchasing  the  above-mentioned  negroes  again,  that 
^  upon  his  the  said  Greeri  paying  me  the  sum  of  onehun- 
**  drcd  and  twenty-six  pounds  eleven  shillings,  on  or  be- 
*'  fore  the  seventh  day  of  March^  one  thousand  seven  hun- 
dred and  ninety-one,  he  may  have  the  above-mentioned 
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ApRTt.,      ^  negroes  again,  free  from  any  claim  whatsoever.     In  wh» 


1809. 


^^  ness,  I  have  diis  day  set  my  hand  and  seal* 


tjil'Cdl* 


Dabncj  ^^  RoBERT   SaDLER."      (SeaL) 

V.  4«  A  copy  of  the  record  of  the  proceedings  on  the  at* 

tachment*  5*  GreerCs  bond  to  Sadler^  dated  March  IQth, 
1 788,  for  6/«  6^.  ^d.  ^^  for  the  use  or  hire  of  six  negroes  by 
*^  name,"  ps^aUe  the  seventh  of  ilfarcA  ensuing,  and  attest* 
ed  by  the  9ame  three  witnesses  who  attested  the  bill  of 
sale.  %.  GreerCs  bond  to  Sadler^  dated  March  lOth^  1789^ 
but  in  other  respects  precisely  in  the  same  words  with  th« 
former  bond,  attested  by  one  of  the  same  witnesses,  and  by 
another  person. 

The  Chancellor,  (on  the  25th  of  Apr,il^  1804,  (being  o£ 
opinion,  that  the  fair  intention  ^^  of  the  parties  was,  that 
"'the  slaves  conveyed  by  the  plaintiff  to  Robert  Sadler 
"  should  remain  mortgaged  for  the  payment  of  the  princi* 
^*  pal  debt  and  interest  due  to  the  said  Sadler y'*  ordered  an 
account  to  be  taken  of  the  "  hires  and  profits  of  the  said 
"  slaves  since  the  thirteenth  day  of  May^  1790,  (being  the 
"  day  of  sale  by  the  Sheriff,)  making  a  just  allowance  for 
^  the  expense  and  improvement  of  the  young  negroes  ; 
^^  also  an  account  of  the  number,  names,  and  respective  va- 
"  lues  of  ^  the  slaves  sold  by  virtue  of  the  execution^ 
^^  founded  on  the  attachment  against  the  said  Robert 
"  Greerif  and  of  their  offspring,  aud  the  name  or  names  of 
^  die  person  or  persons  in  whose  possession  the  said  slavecr 
^^  and  their  offspring  now  are ;  and  also  of  the  amount  of 
"  the  debt  due  from  the  plaintiff  to  the  estate  of  the  ssidL 
^^  Robert  Sadler^  with  the  interest  thereon  ;"  and,  on  tho 
prayer  of  the  defendants,  granted  them  an  appeal  fromtho 
said  order. 

JU^Raej  for  the .  appellants.  1.  The  original  contract 
was  not  a  mortgage,  but  a  conditional  sale.  No  attempt 
has  been  made  to  shew  any  acknowledgment  by  Sad^^ 
that  it  was  intended  as  a  mongage.  No  agre^men^  i» 
proved  but  that  in  writing ;  in  which  there  is  no  covenant 
for  repayment  of  the  money,  but  only  that  Green  migh( 
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repurchase  the  slaves  within  three  years.     Chapman  v.      April, 
Turner(a)  is  not  so  strong  as  this  case  ;  for  there  the    ^^p-v^^^ 
writing  mentioned  that  the  negro  was  put  into  Turner* n       DuUney 
hands  **  aa  security  ;"  but  no  such  words,  nor  any  equiva-     *"  ^,  *'* 
lent,  were  used  here*     If  it  was  a  conditional  sale,  Thomp-   ^^^^ 
son  V.  Davenport(J})  puts  an  end  to  the  question  :  for,  in  (a)  |  c^ 
such  case,  the  person  wishing  to  avail  himself  of  the  privi-  ^^^  |  f^y^^ 
lege  of  repurchasing,  must  pay  punctually  lo  the  day,  and  *^*    . 
cannot  redeem  alter  the  time  has  elapsed*    But, 

S.  Whether  it  was  a  conditional  sale  or  mortgage,  the  pur-^ 
ehase  by  Sadler  under  the  execution,  vested  in  him  a  new 
and  absolute  right*  Ilie  issuing  of  the  attachment  was 
produced  by  the  conduct  of  the  appellee  himself;  and  he 
must  answer  for  all  the  consequences  in  the  same  mannet 
as  if  the  sale  had  been  bv  his  own  consent*  The  case  of 
3Ioore*s  Executor  v*  Aylett'^s  Executor{c)  shews  that  the  /^>  ^  ^^  |, 
surplus  only  ought  to  be  paid,  where  the  sale  by  the  mort*  •^™!/^  *•• 
g*  gee  is  with  the  <;onsent  of  the  mot  tgagor*  Here  Sadler 
^for  any  thing  that  appears)  purchased  only  to  the  amount 
of  bis  debt* 

3.  Sadler  and  his  representatives  had^re  years  peaceable 
possession  before  Greenes  bill  to  redeem ;  which,  according 
to  the  case  of  Ncwbt/^6  Administrator  y*  Blikeyjid^  vested  W)  ^-''JT*  ^ 
in  them  an  absolute  tide*  1  admit  that  Jive  or  even  ten 
years'  possession  will  not  bar  the  title  of  the  mortgagor, 
where  the  mortgagee  holds  as  mortgagee  :  but  Sadler  held 
by  virtue  of  his  purchase  of  the  Sheriff  in  May^  1790,  and 
not  as  mortgagee*  His  possession  was  therefore  adverse^ 
and  his  tide  good  by  length  of  time* 

Wickham^  for  the  appellee*  If  this  was  not  a  mortgage^ 
I  know  not  in  what  terms  a  mortgage  can  be  defined*  It  is 
Crtur  there  was  a  bill  of  sale,  but  there  was  also  a  cotempo-* 
raneous  defeasance ;  and  its  being  on  a  different^  instead  of 
die  s^me  piece  of  paper^  makes  no  difference*  If  the  de--- 
feasance  had  been  incorporated  with  the  bill  of  sale,  no 
doubt  could  have  been  entertained*  What  is  it  that  con* 
Vol..  IV.  O 
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ApRif^      stitutes  a  mortgage  but  the  reservation  of  a  right  to  re- 
^^.^^^J^     deem,  or  repurchase^  the  property  by  payment  of  the  mof- 
Dabney       ney  ?  The   person  who  sells   the  negroes  in  this  ewe  rr* 
^  °^  **^"     mained  in  possession^  always  having  power  to  redeem* 
;  ^'^^"'       The  interest  of  the  money,  and  the  nominal  hire  of  the 
slaves,  agree  exactly*     This  is  conclusive,  to  shew  that 
(a)  1  W(uh,     a  loan  ohly  was  in  contemplation*     In  Ross  v«  Norveliy(ja) 
possession  passed  with  the  deed,  and  hire  was  paid ;  yet  it 
was  decided  to  be  a  mortgage*     Robertson  v*  Campbell 
W  8  CaU^      and  Wheeler{b)  is  up  to  the  same  point.     In  that  case^ 
though  the  parties,  "  through  fear  of  a  Chancery  ^uit,'* 
would  not  make  it  a  mortgage,  the  Court  decided  it  to  be 
one*     No  attempt  of  the  parties  can^defeat  the  justice  of  a 
Court  of  Equity,  which  will  always  give  the  mortgagor 
relief,  wherever  the  real  object  of  the  contract  was  a  loan* 
No  argument  can  be  drawn  from  the  absence  of  a  covenant 
to  pay  the  money*     In  Ross  v.  Norvelly  there  was  no  such 
covenant.     In  Chapman  v.  Turner^  the  object  was  a  pur* 
chase  ;  and  testimony  of  this  contravened  the  natural  ef- 
fect of  the  writing*     It  is  said,  2  CalU  429.  that  the  9pe^ 
cial  circumstances  of  that  case  determined  it  to  be  a  condi* 
tional  sale  ;  and  that  the  great  desideratum  in  all  such  cases 
is  to  ascertain  whether  the  object  was  a  purchase,  or  a  loatu 
Certainly,  if  there  was  any  doubt  here,  the  proceedings  at 
law  are  conclusive  in  our  favour  on  this  point*    Sadler*^ 
own  attachment  considered  it  as  a  debt^  and  demanded  it  a» 
such. 

As  our  right  is  purely  equitable^  we  cannot  be  barred  by 
any  proceedings  at  law*  The  sale  under  the  executioi^ 
was  long  before  the  period  for  redemption  had  passed* 
The  sale,  therefore,  did  not  take  away  the  right  to  redcena* 
It  is  true  the  money  was  raised  by  it  before  the  time  alloMr*-- 
ed ;  but  justice  has  not  been  done*  Sadler  should  be  coa— 
sidered  as  a  trustee  for  Green  for  so  much  as  the  value 
the  slaves  exceeded  the  debt  and  inerest ;  and,  accon 
(<:)3rM.juii.  to  Whichcote  V.  Laurence^(c)  and  Campbell  v.  WalAer^^ff^ 
^Oi)Jdid.  678.   ^  trustee  having  a  right  to  sellj  yttpurchasesj  clothed  witb. 
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the  original  trust.    In  Newby^s  Administrator  v.  Blakey^{(i)  Afril^ 

lliere  was  no  trusty  no  equity.     The  act  of  limitations  is  v,^-v->^ 

not  pleaded^  as  it  must  be  when  relied  upon  in  a  Court  of  Dabney 
JEquity  ;  neither  does  it  appear  at  what  time  this  bill  was  t. 

filed.  ^"^- 

{a\  3  Hen.  fe 
Jnw^*  p  •  57. 

Hay^  in  reply.  Whether  this  was  a  mortgage  or  con- 
ditional ^ale,  must  depend  on  the  words  of  the  written  con- 
tract, and  the  circumstances  in  evidence.  In  the  contract, 
it  is  expressly  declared  to  be  2i  purchase;  and  privilege  is 
gpiven  to  repurchase^  without  saying  any  thing  about  secu- 
rity for  Si  debt.  On  the  face  of  the  papers,  then,  it  is  a  con- 
ditional sale.  I  admit  that,  in  many  cases,  contracts,  ap- 
peuring  to  be  conditional  sales,  have  been  decided  to  be 
mortgages ;  the  only  question  being  what  is  the  real  inten- 
tion of  the  parties.  But  where,  in  terms^  a  contract  is  a 
conditional  sale,  it  is  incumbent  on  the  party,  who  con- 
tends it  is  a  mortgage,  to  shew  it  by  evidence.  In  this 
case,  there  is  not  one  deposition  shewing  the  contract  to  be 
different  from  what  it  appears  on  its  face.  There  is  no  re- 
ciprocity on  this  subject.  The  parties  stand  on  very  une- 
qual terms.  If  all  the  negroes  had  died^  Sadler  could  not 
have  come  before  a  Court  of  Equity,  contending  that  his 
bill  of  sale  was  a  mortgage,  and  have  claimed  his  debt  out 
of  other  property.  The  evidence,  therefore,  which  Greets 
should  be  required  to  produce  to  prove  it  a  mortgage, 
ought  to  be  strong. 

As  to  the  circumstances,  independent  of  the  face  of  the 
written  contract,  (which,  according  to  2  Call^  429.  we  have 
a  right  to  examine,)  the  inequality  between  the  value  of  six 
negroes  and  126/.  11*.  for  which  they  were  sold,  is  relied 
on  ;  but  this  inequality  does  not  appear  in  the  record. 
There  is  no  proof  of  the  ages  or  values  of  the  slaves.  Mr. 
Wickham  relies  on  Sadler* shamxi'^  sued  out  an  attachment^ 
as  conclusive  evidence  that  the  original  contract  was  a 
mortgage.  Perhaps  Sadler  was  improperly  advised.  If  a 
purchaser^  and  not  a  creditor  by  mortgage^  his  proper  re-. 
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April,      medy  was  hy  writ  of  ne  exeat :  but  it  was  a  desperate  cs»e; 


s^^'^r^^^    ^  ^^^  ^f  necessity  ;  and  his  counsel  probably  thought  the. 
Dabney       shortest  cut  the  best.     However,  as  this  tict  of  Sadler  warn 
V.       '    long  subsequent  to  ihe  contract,  and  induced  by  necessity, 
^^°'        it  ought  not  to  be  considered  as  evidence  of  the  true  con- 
struction of  that  contract.     The  time  that  elapsed  between 
the  dates  of  the  bonds  given  for  hire,  and  the  date  of  the 
original  contract,  shews  it  was  not  understood  at  tfiat  time^ 
that  Green  was  to  retain  the  possession.     The  bonds  were 
given  annually.     The  inference  is,  that  a  subsequent  agree- 
ment for  the  hire  of  the  slaves  took  place*  The  coincidencen 
between  the  amount  of  the  hire,  and  the  amount  of  the  inte- 
rest on  the  consideration  money,  is  admitted*     But  where 
\%  the  evidence  that  the  hire  was  inadequate  f 

Green  was  a  fraudulent  character  who  attendpted  to  carry 
9way  property,  to  which  Sadkr  was  entitled,  whether  it 
were  by  a  mortgage,  or  by  a  conditional  sale.  &ich  a 
person  is  not  entided  to  presumptions  in  his  favour* 

But,  admitting  it  was  a  mortgage,  I  contend  that  Sad^ 
ler^s  right  under  the  execution  was  good.  Is  the  slave  pur* 
chased  by  another  man  at  the  same  sale  now  redeemable  i 
If  not,  why  should  those  purchased  by  Sadler  be  Imble  to 
redemption  ?  Mr.  JViciham*s  position,  that  relief  in  equit]^ 
is  never  barred  by  proceedings  at  law,  is  not  true  in  many 
cases.  For  example,  would  the  Court  decree  the  specific 
execution  of  a  covenant  for  land,  in  favour  of  a  man  wb% 
had  been  sued  at  law,  and  suffered  judgment  for  bieaeh  oC 
the  contract  f  The  case  here  equally  proves  the  positioa  to 
be  too  general,  and  not  universally  true. 

But  it  is  said  that  Sadler  was  a  trustee^  and  porcbatcdi 
subject  to  the  trust.  Every  part  of  this  propositioo  it  er* 
roneous.  Sadler  was  not  a  trwttee.  Even  if  he  was  ^ 
mortgagee^  the  characters  are  very  different.  The  piurchase 
was  not  made  under  die  naortgage  or  trust,  but  in  a  distiact 
right.  The  rule  that  a  trustee  purchasea  subject  to  ibm 
tprust,  (laid  down  mWhichcote  v.  Laurence^  3  Ves.}\3m*  74Qw)e 
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applies  only  to  trustees  for  the   purpose  of  selling ;  and      ^/JJJ''* 
even   such  trustees  may  purchase,  bring  accountable  for    v^'-v-^/ 
profits  made   by  them.     Ibid.  750.     But  here  the  Sheriff     Jd  ^m 
and  not  Sadler^  was  the  trustee  for  selling*  Gwicn. 

The  act  of  limitations  does  apply,  though  not  specially  ■ 

pleaded.  I  draw  this  inference  {tom  Newby^s  Admitmtra^ 
tor  V.  Blakey.  ITie  ritL-  is,  that  "  equHas  sequttur  legem  /** 
and,  wherever  the  act  cannot  be  availed  of  at  Urw^  tirithoat 
pleading,  the  course  is  the  same  in  equity. {ii)  Since,  thai«  {«)  *  ^Jf* 
in  detinue^  it  is  not  necessary  to  plead  the  act,  there  is  no  tel  v.  Buchm- 
reason  for  requiring  it  to  be  pleaded  to  a  bill  in  equity 
brought  for  a  similar  purpose,  viz.  to  recover  slaves. 

Monday  J  May  22. 

Judge  TucKFR.     The  bill  states,  that  Green^  being  ia^ 
debted  to  Sadler^  on  the  7th  of  Marchy  1788,  executed 
a  deed  to  him  for  six  negroes,  to  secure  the  payment  of 
the  debt,  and  that  Sadler  executed  at  the  ^me  time  a  de- 
feasance, whereby  he  agreed  that,  on  payment   of  126A 
11*.  (the  debt  before  mentioned,)  in  three  years,  the  right 
of  Sadler  to  the  slaves  should  cease.      That  Green  was  to 
keep  possession  of  the  slaves,  paying  interest  on  his  debt, 
for  which  Green  at  different  times  gave  his  notes,  under 
the  name  of  hire,  for  the  slaves.     That  Green  being  ab« 
sent  from  his  home  for  a  short  time  on  business,  in  Decern* 
her^  1789,  &idler  took  out  an  attachment  against  his  estate^ 
which  was  levied  on  these  negroes ;  judgment  in  the  at- 
tachment suit  wa»  obtained  against  Green^  and  the  slaves 
mcAd  under  an  execution  issued  upon  that  judgment ;  and 
that  they  were  all  purchased  by  Sadler^  for  159/.     The 
vbject  of  the  bill  is  to  set  aside  the  sale,  and  redeem  the 
ftcgroes. 

Xbe  defendants  admit  that  Green  was  indebted  to  Sadler 
at  the  time  be  executed  the  bill  of  sale,  which  they  insist 
was  tn  absolute  conveyance  and  transfer  of  the  property 
both  at  law  and  in  equity.  They  then  proceed  to  state,  by  ^ 
way  of  defensive  allegation,  that  Green^  before  suing  out 
the    attachment,  had  absolutely  absconded,  and  was  on 
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board  a  vessel  with  the  negroes,  and  other  effects,  six 
miles  from  his  home,  when  he  was  overtaken  by  the  De- 
puty  Sheriff,  in  a  calm,  who  levied  the  attachment  on  the 
slaves*     This  fact  is  proved  by  the  testimony  of  two  wit- 
nesses ;  one   of  whom   (the   Deputy  Sheriff)  says,  that 
Green^  after  some  conversation,  observed  that,  if  there 
had  not  been  an  unlucky  calm,  he  should  have  been  far 
enough  out  of  reach,  and  thinks  he  said  he  should  have 
been  in  Carolina^     That  the  bill  of  sale  given  by  Green  for 
the  negroes,  was  intended  only  as  a  security  for  his   debt 
to  Sadler  J  and  not  as  an  absolute  conveyance,  or  even  a 
conditional  sale,  is,  I  think,  obvious,  not  only  from  the 
papers  themselves,  but  from  the  admission  in  the  answers, 
that  there  was  a  previous  debt  due  from  Green  to  Sadler^ 
%hich    distinguishes  it  from  the   case  of    Chapman  v. 
Turner,{a)    and    brings  it    within    those    of    I^oss    v. 
Norvelly(J>)  and  Robertson  v.  Campbell  and  Wheeler.(c)     I 
consider  the  original  transacdon  between  the  parties,  there- 
fore, merely  as  a  mortgage  ;  and  I  hold  that,  if  a  creditor 
by  bond,  or  other  legal  right  which  he  is  enabled  to  pro«> 
secute  with  effect  at  law,  obtains  from  his  debtor  a  mort-^ 
gage  by  way  of  security  for  the  same,  and  then  prosecutes 
a  suit  at  common  law,  and  having  obtained  a  judgment  for 
his  debt,  levies  the  execution  upon  the  mortgaged  proper- 
ty, which  is  sold  by  the  Sheriff,  and  purchased  by  the  cre- 
ditor, the  debtor'^s  right  to  redeem  is  not  extinguished  by 
this  proceeding  at  law,  but  his  equity  of  redemption  con- 
tinues as  fully  and  completely  as  before  the  execution  was 
levied,  or  the  judgment  obtained.     And  this  upon  princi- 
ple ;  for  the  creditor  having  accepted  of  the  security  for  his 
debt,  is  bound  by  every  condition  that  a  Court  of  Equity 
might  impose  upon  him  ;  nor  can  he  by  his  own  act  absolve 
himself  from  any  such  equitable  obligation*     The  case  of 
Lord  Cranstown  v*  Johnson^{d)  is  a  much  stronger  case 
than  the  one  I  have  put ;  and  shews  that  a  creditor  pur- 
chasing property,  sold  under  execution  to  pay  his  own 
debt,  may,  under  circumstances,  be  considered  as  holding 
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the  same  only  as  a  security  for  his  debt,  and  the  charges 
he  has  been  put  to.     But  there  are  several  features  in  this 
transaction  which  give  to  this  particular  case  a  very  differ-      F^^^^ 
cnt  complexion.     Green  is  proved  to  have  absconded  frau-  ▼. 

dulcndy,  with  his  family  and  property,  among  which  were   _««^J«. 
all,  or  a  considerable  part  of  these  slaves,  and  had  actually 
embarked  on  board  a  vessel,  and  proceeded  some  distance 
on  his  way  to  another  State,  or  some  other  quarter  of  this 
State,  where  he  could  conceal  himself  and  his  property 
jrom  the  very  creditor  to  whom  he  had  pledged  it  as  a  se- 
curity.    One  of  the  soundest  maxims  of  equity  is,  *'  that 
**  he  who  hath  committed  iniquity,  shall  not  have  equi- 
**  ty  ;*'(^)  ^^^  ^^»  ^*  ^^  explained  by  Fonblanque^  b.  1.  c.  ^,,>  frtmdt'a 
S.  s.  13.  note  (f)^  where  such  person  is  (as  in  the  present  ^^'  ** 
case)  plaintiff.     WHlingham  v.  yoyce{F)  is  not  so  strong  /^x  g  y^ 
a  case  as  this  ;  for  here  the  present  plaintiff  did  all  in  hi^  i^***  ^**- 
power  to  defraud  his  creditor.     The  latter  was  driven  to 
seek  his  redress  at  law  :  whether  the  proceedings  in  the 
cause  were  regular  or  erroneous,  cannot  be  inquired  into 
in  a  collateral  way.     The  judgment  must  be  taken  to  be 
right,  the  sale  lawful,  and  the  purchase  by  the  creditor  the 
same  as  the  purchase  by  any  other  person.     The  fraud  of 
Green  has  utterly  deprived  him  of  the  aid  of  a  Court  of 
Equity,  which  ought  never  to  interpose  to  deprive  a  fiir 
creditor,  as  Sadler  was,  of  a  legal  advantage,  gained  in  a 
due  course  of  law,  in  consequence  of  a  most  flagrant  at- 
tempt on  the  part  of  the  debtor  t»  defraud  him.     The 
staleness  of  the  claim,  postponed  till  after  Sadler*9  death, 
and  barred  at  law  by  the  act  of  limitations,  furnishes  addi- 
tional reasons  in  support  of  this  opinion. 

I  aqi,  therefore,  of  opinion,  that  the  decree  be  reversed, 
;and  the  bill  dismissed. 

Judge  Roane.  There  is  no  doubt  but  that  the  agree- 
ment of  March  7th,  1788,  taken  in  connection  with  the 
defeasance,  and  all  the  circumstances  of  the  case,  import- 
ed a  mortgage^  and  not  an  absolute  sale  of  the  slaves  in 
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APRiLy  question.  The  general  right  of  a  mortgagor  to  redeetti 
^       ^1^_^.    may  be  waived,   however,  or  the  pany  may  come  into 

Dabnej  Court,  asserting  it  under  circumstances  so  unfavourable, 
Y.  that  the  door  of  the  Court  of  Equity  may  be  shut  against 

him.  The  appellee's  conduct,  in  the  case  before  us,  par-* 
takes  of  this  latter  character,  and  was  clearly  fraudulent 
and  iniquitous  ;  but  I  am  not  entirely  prepared  to  say,  that 
on  this  ground  alone  we  ought  to  deny  relief*  There  u 
one  circumstance,  however,  which  turns  the  scale  withme, 
9nd  that  is,  that  it  is  neither  alleged  nor  proved  that  the 
slaves  in  question  were  sold  for  less  than  their  value,  an4 
it  is  also  shewn  that  the  surplus  of  the  proceeds  was  applied 
to  the  benefit  of  the  appellee  by  his  consent  and  directioiw 
I  consider  this,  therefore,  as  a  ratification  of  the  sale  ;  and 
as  the  appellee  (taking  the  sale  to  have  been  for  full  value} 
is,  perhaps,  substantially  in  the  same  situation  as  if  the  ne- 
groes had  been  sold  under  the  mortgage  and  the  surplus 
paid  over  to  him ;  I  am  of  opinion,  on  these  two  grounds, 
(but  principally  the  last,)  to  reverse  the  decree  and  dismiss 
the  bill. 

Judge  Fleming.  I  have  not  a  doubt  but  the  deed  or 
bill  of  sale  for  the  negroes,  with  the  defeasance  under  the 
hand  and  seal  of  Sadler^  (though  on  a  separate  paper,)  waa 
intended  merely  to  secure  the  debt  of  126/.  11^.  with  inte- 
rest, and  ought  to  be  considered,  in  all  respects,  to  have 
the  operation  of  a  mortgage ;  and  had  Green  conducted 
himself  with  honesty  and  propriety,  there  can  be  no  ques- 
tion but  he  would  have  been  entided  to  his  equity  of  re- 
demption of  the  mortgaged  negroes,  of  which  he  would 
have  been  quieted  in  the  possession,  on  his  paying  the  ori- 
ginal debt,  with  legal  interest ;  but,  when  we  sec  him 
fraudulendy  attempting  to  defeat  not  only  Sadler^  but  hit 
other  creditors  also,  of  their  just  claims  against  him,  by^ 
endeavouring,  clandestinely,  to  remove,  as  well  the  mort- 
gaged negroes,  as  his  other  property,  out  of  the  reach  of 
thejaw,  and  prevented  only  by  the  fortuitous  circumstance 
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^  a  cahn,  he  has,  m  my  conception,  forfeited  all  prelen* 
■ion  lo  the  aid  or  codntenance  of  a  Court  of  Equity ;  and 
I  do  not  recoBeet  a  case  where  the  rule  more  forcibly  ap- 
plies, than  in  the  present,  that  he  \Ao  comes  into  a  Court 
of  Equity  to  ask  rcUef,  ought  to  shew  that  his  own  con- 
duct has  been  u;[>right,  equitable,  and  pure*  I  therefore 
concur  in  opinion  widi  the  other  judges,  that  the  decree  is 
erroneous,  and  ought  t«  be  reversed,  and  the  bill  dismiss* 

-  ed  with  costs* 


Duval  against  Bibb;  Thumdm, 

The  appellee  preferred  his  bill  in  Chancery  against    i.  a  bma 
iViUum  Duval  and  Pleasant  roun^usband^  and  obtained  -^  '^TSU^tt 
injunction  to  the  judgment  of  this  Court  rendered  in  an  "^J*"**^^*^^ 


action  of  ejectment  between  WtUtam  Duval  and  himself,  «ny  equiuWd 

which  case  is  reported  m  3  Ca//,  363*  original  ven* 

The  bill  suggested  that,  in  C/c^0^,  If  88,  the  complain^  whom    Uie 

ant  agreed  to  sell  to   Francis  Graves^  deceased,  then  in  JIuI^SEd,) 

high  credit,  the  lands  in  question,  for  200/.  payable  Sep-  "^^^"r^* 

tember,  1789,  three  negro  girls,  and  oni-!ialf  of  two  en-  «*»••«  ^  ^^ 

'  '  o       o        »  mortgagor    ft 

tries  for  lands  in  Kentucky,  to  which  E.  and  T.  Waltons  release  of  the 

equity  of  re* 

had  been  entitled,  and  for  the  conveyance  of  which  they  demptlon, 

(even  after 
DOtice   from 
die  TeBdor,)  in    eondd^ratioa  of  any  jatt  claim  of  his  upon  the  mortgagor,  originating 
t>efor€  such  notice  ;  but,  after  notice,  the  Hen  attaches,  for  so  much  at  he  m*iy  have  actually 
paid,  or  agreed  to  pay,  for  sufeh  retease,  over  and  above  the  claims  for  whidi  the  mortgage 
was  taken,  and  which  originated  b«f(^rethe  notice. 

«.  A  Tendor,  hairing  connsyed  a  traH  <tf  land  by  an  absolute  deed  of  bargain  and  sale,  la 
wh^hyand  by  a  receiut  at  the  foot  whereof,  he  acknowledged  that  the  consideration  express- 
ed wasftiUy  paid,  having,  nerertheless^  taken  the  vendee's  bonds  for  the  amownt  thereof  and 
e^ntiuued  to  live  on  the  land,  by  virtue  of  a  parol  agi*eement,  that  he  should  retain  possessioil 
botH  the  contract  on  the  part  of  the  vendee  should  be  fully  complied  with,  retained  an  equi. 
table  Hen  on  the  land  against  a  pttrchaser  from  the  vendee  having  actual  notice  of  such  agrett* 
flient. 

3.  In  equity^  eiUier  party  to  a  deed  may  aver  and  prove  against  the  other,  or  againsta  pur» 
«b»aervith  notice,  the  true  consideration  on  which  the  deed  was  founded,  though  a  different 
•oosideration  be  mentioned  therein  ;  but  a  Ixmafide  purchaser,  without  notice  of  the  exist* 
of  sach  consMeration,  is  not  to  be  afibcted  thereby. 


4.  The  vendee,  or  his  legal  representatives,  ooght  to  be  parties  to  a  suit  "nj***"®*}^? 
brought  Irf  the  veodor  againat  a  tobtequent  porchiaer»  to  recover  a  baliuope  alleged  to  bt  due 
|H>m  the  vendee^ 
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Apsii.,.'  had  given  a  bond  which  had  been  assigned  to  Grdves  with«<^ 
^^^JiJV  out  recourse  ;  that,  relying  on  the  funciuaiky  ef  (^roioe^^ 
Datai  he  accepted  his  bonds  for  the  money  and  negiroesy  and  an  aa- 
Bibb.  signnaent  of  the  bond  of  the  Wakom  for  the  Kmtucky 
lands  I  that,  being  pressed  by  Graves  to  make  a  deed  for 
the  Unds  sold  him,  he  refused  to  do  so,  but  upon  die  ex* 
press  condition  that  he  should  retain  ^  {xwsession  Aintil 
paid  the  money  and  negroes,  and  until  he  should  receire  a 
proper  deed  for  the  Kentucky  lands,  to  which  Graves  as* 
sented,  and  thereupon  he  executed  a  deed  to  Graves^  Dec^ 
13th,  1788,  and  has  retained  possession  ever  since,  having 
received  only  a  partial  payment  of  money,  and  one  negro, 
but  no  deed  whatsoever  for  the  Kentucky  lands,  which  are 
absolutely  lost ;  that  some  time  after  (but  when  he  doea 
not  remember)  he  had  a  conversation  with  Duvai^  at  Tho* 
mas  Johnson^s  house,  in  Louisa^  concerning  the  purchase 
and  agreement  with  Graves  ;  when  he  informed  Duvaio£ 
all  the  circumstances  above  stated,  2XiA  that  he  should  rs^ 
tain  the  possession  of  the  land,  until  Graves  should  com- 
ply with  the  conditions  before  mentioned  f  that  Duval^  bcK 
ing  asked  by  Johnson  whether  he  had  purchased  the  land 
from  Graves^  answered  that  he  had  not ;  that,  notwith-^ 
standing  this,  Duval  had  brought  an  ejectment,  and  relied 
on  a  deed  from  Graves,^  dated  in  1793,  which  was  not  ex* 
ecuted  until  after  the  information  g^ven  him  as  aforesaid* 
Graves  being  then  sunk  in  credit,  and,  as  the  complainant 
believes,  ruined  in  his  aifairs,  and  the  deed  obtained  from 
him  by  Duval  being  as  an  indemnity  against  sure^ships 

foir  him« 

DuvaPs  answer  stated  that,  previously  to  the  conversa* 
tion  at  yohnson\  the  respondent  had  a  mortgage  on  the 
lands  ;  that  he  then  told  the  complainant  of  it,  and  that  he 
intended  to  purchase  the  land  of  Gr/wes,  for  himself  aiid 
Isaac  Tounghusband^  to  indemnify  themselves  as  his  secu^ 
rities  ;  upon  which  the  complainant  said,  that  Graves  oyrtA 
him  money,  but,  if  Duval  would  pay  him,  he  coidd  re- 
move from  the  land  the  next  fall ;  that  the  respondent  was 
^uiprised,  sSvnc  knowing  Bibb  had  lived  on  the  land  from 
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1789  tmUl  that  time^  that  Graven  shoold  owe  him  any      ai>iiil» 
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tfaiiig;  that  he  told  Gra9^  what^iM  had  eak),  whereupon 


lie  declared  dmt  he  owed  him  nothing  in  his  opinion,  &c*  ^^ 
jPktaatU  Tounghu^bitnd  (who  was  made  a  party  as  heir  of  Bibb. 
Ifaac  Tmmgkusiand)  never  answered  the  WIL  " 

Several  depositions  went  to  prove  the  original  agreement 
between  Siifi  and  Graves  to  have  been  nearly  as  stated  in 
the  bill ;  but  there  were  none  at  all  to  shew  that  Duval  hsid 
any  notice  thereof,  until  the  conversation  between  him  and 
£ih6  at  Johnson^s  house,  which  some  of  the  witnesses 
inipposed  to  have  happened  in  1795,  but  which,  from  the 
answer,  it  seems  probable  happened  before  the  28th  of 
November^  1793,  the  date  of  Graves* s  deed  to  him  and 
Tounghusband. 

Among^the  exhibits  were,  1.  An  absolute  deed  of  bar- 
giun  and  sale,  for  the  land  in  question,  from  Bibb  and  his 
wife  to  Graves^  and  his  heirs  and  assigns  for  ever,  in  con- 
sideration of  1,000/.  in  hand  paid,  the  receipt  whereof  is 
acknowledged  in  the  deed,  and  a  separate  receipt  for  the 
same,  written  and  signed  at  the  foot  of  the  deed,  with  a  co- 
venant of  warranty  to  Graves  and  his  heirs,  dated  Decern- 
ber  ISth,  1768,  and  proved  and  admitted  to  record  in  the 
General  Court  on  the  15th  and  16th  days  of  the  same 
mooth.  2*  A  deed  of  bargain  and  sale  from  Graves  to 
Jhival^  for  the  same  lands,  in  fee-simple^  with  a  proviso, 
^  that  whenever  the  said  Francis  Graves^  his  heirs  or  as- 
**  signs,  shall  indemnify  and  keep  harmless  the  said  William 
**  Zhtvaly  respecting  certain  premises,  (noticed  in  the 
**  former  part  of  the  deed,)  or  shall  make  or  cause  to  be 
^  made  to  the  said  WUliam^  his  heirs  or  assigns,  a  good, 
^  sure,  and  indefeasible  estate  in  fee-simple,  of,  in,  and  to 
^  the  premises,  free  from  all  incumbrances  and  necessary 
**  charges  at  law,  then  that  mortgage  shall  be  n.ull  and 
*^  void,  otherwise  to  be  and  remain  in  full  force,  power 
*•  and  virtue."  Dated  February  11th,  1790,  and  proved 
and  admitted  to  record  in  the  General  €k>urt  the  14th  of 
%une  following*    3*  A  deed  of  bargain  and  sale  ^om 
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Graoea  and  wife  to  Acvct/aiid  Twtngt^^MAmiidy  (in  costtdbir- 
ation  of  600/,  to  ttu^m  in  hand  paid^  and  for  which  tfaeicr 
is  also  a  separate  receipt,)  in  fee-simple^  with  a  clause  of 
warrant}^,  bearing  date  November  ^•th,  1793,  and  record* 
ed  in  the  General  Court,  yune  17th,  1794^  4.  Th^  bond 
of  £•  &f  T.  WaUons^  for  a  conveyance  of  the  KenUifiky 
lands,  assigned  by  Sxvann  to  Graves  ^^  mtAout  recouTM^  i* 
and  by  Graves  to  £i6&,  in  general  terms,  Ocfaier  13tlv 
1788,  (which,  it  seems,  was  never  complied  with,  nor  pu^ 
in  suiu)  5«  Grgvea^s  bond  to  Bibb  for  200Z.  dated  Decem-i 
her  13th,  1788,  payable  September  Ist,  1799;  and,  ^ 
Gravee^M  bond  to  the  same,  (of  the  same  date,)  in  the  penal^ 
of  250L  for  the  delivery  of  three  negro  girls,  on  or  be* 
fore  the  1st  day  of  Aprils  1789. 

The  Chancellor  made  a  decree^  (in  substancci)  giving 
the  plaintiff  his  choice  either  to  pay  to  the  defendants  so 
much  of  the  consideration  money  as  he  had  received  o£ 
GraveSj  deducting  therefrom  his  costs  in  thb  suit,  (where« 
upon  the  defendants  were  to  make  him  a  deed  for  the  laiii^ 
with  a  warranty  against  all  their  own  acts  in  prejudice  f>f 
the  title,)  or  to  receive  from  them  the  balance  dife  of  the 
aaid  consideration  money,  (without  allowing  any  credit  far 
Kentucky  lands,)  such  balance  being  ascertained  by  a9,  ap^t 
count  to  ^  taken  by  one  of  the  Conunissioners  of  the- 
Court;  and,  if , the  defendant  should  fail  to  pay  what 
should  be  found  due  upon  such  account,  within  sixmanth* 
after  it  should  be  approved  and  confirmed,  that  the  land  in 
dispute  should  be  sold  for  ready  money  by  Commissioners^ 
who  should  pay  to  the  plaintiff  what  should  appear  to  be 
so  due,  and  to  the  defendants^  the  residue  of  the  proceeds^ 
of  the  sale,  after  deducting  the  expenses  thereof;  re*« 
serving  to  Pleasant  Totmg'husband  liberty  pf  jshewing  capse 
within        months  against  the  said  decree* 

From  tlu»  decree  the  defendant  Duval  appealed. 


Warden^  for  the  appellant.  The  decree  ought  to  be  re- 
yersed.  Ist.  Because  the  deed  from  Bibb  and  wife  to 
X^raveSy  states  a  different  consideration  from  that  mention*-^ 
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cd  in  die  biK  to  hftrc  been  given  for  the  land^  and  admits 
ihtt  whole  tbes«oi  (as  well  in  itself  as  by  the  receipt  thereto 
annexed)  to  have  been  fully  paid.    An  Qericaiisj  391* 
and  2  X^er,  169.  a.    HlUes  v.  Leu$on^  shew  that  neither 
the  bargamor^  nor  his  heir,  can  aver  that  his  deed  was     •    ■ 
made  on  a  different  consideration  from  that  expressed 
therein*     He  has  not  a  right  to  set  up  any  thing  in  opposi- 
tion to  his  own  deed,  because  otherwise  purchasers  would 
be  entrapped.     The  deed,  with  the  receipt  in  full,  having 
been  recorded,  Duval^  when  he  purchased  of  Graves^  had 
no  reason  to  expect  that  the  consideration  money,  or  any 
part  thereof,  had  not  been  paid.     The  parol  agreement  that 
£iM  should  remain  in  possession  notwithstanding  the  deed, 
was  of  no  effect.     The  statute  executes  a  deed  of  bargain 
and  sale,  where  to  the  bargainee's  use,  and  conveys  the 
po6se8sion.(a)     The  word  ^  granty*  made  the  land  pass  (a)  t  Mod. 
by  way  of  use,  and  there  was  no  need  of  actual  entry.(^)  r.  kem. 
proves^  therefore,  was  in  possession  by  virtue  of  the  deed ;  r<wrAiI«2i. 
ai||d,  as  he  never  reconveyed  the  land,  Bibb  could  not  be  ^*  ^^'  ^^' 
considered,  legally^  as  in  possession. 

2.  No  notice  that  any  part  of  the  purchase-money  was 
doe,  is  proved  to  have  been  given  to  Dvval^  or  to  Isaac^  or 
Pkaaant  Tounghuaband^  until  the  year  1 795,  which  was 
after  die  date  and  recording  of  the  last  deed  from  Graves. 

3.  There  was  no  necessity  of  such  an  account  as  the  de- 
cree directed  ;  but,  if  it  was  to  be  taken,  credit  should 
have  been  allowed  to  Graves  for  the  value  of  the  Kentucktf 
lands,  for  which  the  appellee  had  accepted  the  bond  oi  Ed- 
ifuard  and  Thomas  Waltonsm  It  is  true  the  assignment  of 
that  bond  by  Graves  was  not  **  without  recourse  /''  but  the 
deposition  of  John  Poindexter^  who  drew  the  writings, 
proves  that  he  bo  understood  the  in  tendon  of  the  parties* 
Besides,  if  Graves  were  ultimately  responsible  for  those 
lands,  jBid^  ought  to  have  used  due  diligence  in  endeavour* 
iog  to  recover  of  the  Waltons^  before  he  could  look  to 
Graves;  yet  he  has  never  brought  suit  on  that  bond, 
though  so  many  years  have  elapsed  since  its  date.    But,  at 
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Aritic,      any  rate,  Duval^  the  btmajide  purchaser  of  the  Lomsaim^t^ 
x^^>^^s^    ought,  in  no  event,  to  be  liable  for  the  default  of  the  ifi!t^ 
Duvti        tons^  or  of  Gr^xves. 

Bibb.  4*  The  legal  representatives  of  Graves  ought  to  haivebeem 

-  made  parties  ;  a  balance  being  alleged  to  be  due  from  kim^ 
and  an  account  dire'cted  to  be  taken,  which  could  not  be 
rendered  by  DuvaL  Graves^s  representatives  are  interest- 
ed on  his  warranty  to  Duvai^  and,  at  law,  would  have  been 
called  in  as  vouchee*^  It  is  a  rule  in  equity^  that  idl  per^ 
sons  interested  should  be  made  parties,  Mitf*  3^  iMdL 
144. 

I 

Randolph^  for  the  appellee.     There  can  be  no  doubt^ 

ta\  t  CalL      *^^^^  ^^^  ^^^^  ^^  Eppes^  &c.  V.  Randolph^{a)  that  a  diffier* 
*25.  ent  consideration  from  that  mentioned  in  the  deed,  may 

be  averred  and  proved.  Mr.  Warden  is  mistaken  in  say- 
ing that  Duval  had  no  notftre.  It  appears  from  his  own 
answer,  that  he  had  notice  before  the  last  deed  from 
Graves  to  him  ;  and  this  notice  binds  him  to  the  same  ex-^ 
tent,  and  in  the  same  manner,  as  Graves  was  bound.  Sug. 
Z.  Vendors^  484.  The  previous  mortgage  was  of  no  con- 
sequence, for  that  was  for  indemnity  only,  and  there  is  no 
proof  that  the  indemnity  was  required.  The  evidence  dear- 
ly proves,  that  Bibb  was  to  retain  possession  of  the  land, 
until  the  contract  on  the  part  of  Graves  should  be  Jntfy 
complied  with^  and  that  he  actually  did  retain  it,  which  in 
itself  was  sufficient.  It  is  said  that  Wabon^s  land  waa 
'  taken  bv  Bibb  at  all  risks  ;  but  the  nature  of  the  transaction 

precludes  the  idea.  The  bond  was  assigned  by  Swaim  t& 
Graves  **  without  recourse  /"  but  from  Graves  to  Bibb  in 
general  terms.  It  cannot  be  believed,  then,  that  Bibb 
meant  to  take  the  land  without  the  warranty  of  Graves* 
Let  it  be  considered,  too,  that  Bibb  was  selling  himself  out 
of  house  and  home  ;  and  it  would  have  been  insanity  im 
him  to  part  with  his  own  land,  without  any  security  for  a 
good  title  to  that  which  he  took  in  its  stead.  The  testimo^ 
By  of  yohn  Foindexttr  is  only  as  to  his  **  apprehensions^ 
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jNf  wbich  he  might  have  been  mistaken ;  and  even  A^ admits      April, 

i&oo 

that  Graven  was  to  see  that  the  Waltons  made  a  deed.     He 

never  did  see  to  it,  and  the  land  is  actually  lost,  as  ap^  I^tvid 
]pears  from  the  deposition  of  Edward  Walton  himself,  who  Bibb. 
swears  that  other  persons  now  hold  it  by  prior  tides.  - "  - 

As  to  the  want  of  proper  parties,  the  case  of  Br^Kt  v* 
Harrington(a)  furnishes  the  general  reasoning  on  the  sub-  {d)^Mk,^9" 
jceu  CoUma  v.  GriffHh{fi)  is  strongly  in  our  favour,  shewing,  (A)  ^p.n'mt* 
that  where  there  are  two  joint  and  several  obligors  in  a 
bond,  and  one  dies,  the  executor  of  the  deceased  may  be 
■sued  in  equity,  without  making  the  surviving  obligor  a 
ptarty  ;  and  that  in  such  case  it  is  incumbent  on  the  defend" 
mnt  to  compel  the  other  obligor  to  contribute  towards  pay- 
xie&t  of  the  debt.  So  here,  if  any  contribution  is  to  be  de« 
mtuided  of  Graves* a  representatives,  Duval  m\x&x,  sue  them 
ier  that  purpose*  But  he  has  taken  on  himself  the  de- 
fence, and  has  not  suggested  the  propriety  of  calling  oa 
them  for  contribution. 

Wyat^s  Prac.  Reg*  302.  314.  and  3  P.  fVms.  97.  note  [A], 
jdso,  by  analogy,  support  the  doctrine  I  contend  for.  In 
note  [I],  to  3  P.  fVms.  311.  it  is  said  to  be  a. general  rule, 
tturtmo  one  need  be  made  a  party  against  whom  the  plain- 
tiff can  have  no  decree.  Neither  was  it  necessary  to  make 
Graves^s  representatives  parties,  in  (»rder  to  get  evidence 
from  them,  because  it  might  have  been  obtained  in  the  or« 
binary  way,  by  taking  their  depositions. 

Thursday y  June  1.     The  Judges  pronounced  their  opi* 
nions* 

Judge  TtrcKER,  after  stating  the  case,  said^  the  first 
question  which  I  shall  consider  is,  whether  a  purchaser, 
for  a  valuable  consideration  of  lands,  for  which  the  seller 
lias  an  absolute  conveyance  in  fee-simple  duly  proved  and 
recorded,  and  the  consideration  for  such  a  conveyance 
^bo  acknowledged  to  have  been  fully  received,  can  be  af- 
fected by  any  latent  equity  which  the  first  seller  may  have. 
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April^      against  the  second,  or  by  va-f  c^ni^f^n  touching;   ^itfi* 
^^    ginal  9»k,  from  the  first  seller^to  the  second,  which-  is  not 


I>a?«i       expressed  in  the  deed  itself  ? 

Bibb.  This  question  seems  to  be  fully  answered  by  the  Prm^ 

•'  dent  of  this  Court  in  the  case  of  Wtkox  v.  CtJkwayJI^ 

where,  in  delivering  the  opinion  of  the   Court,  be  says, 

W  •  •  4i  Thg  jsyjg  caveat  emptor  applies  only  to  purchasers  of  d^ 
^  fective  legal  titles*  A  purchaser  of  the  Ic^l  title  is  ncA 
*'  to  be  affected  by  any  /a^en/. equity,  whether  foixcided  on 
*^  trust,  fraud,  or  otherwise^  of  whichhehas  notac^t/dr/na- 
**  tice^  or  which  does  not  appear  in  some  {feed  kecks* art 
*^  in  the  deduction  of  the  titUy  so  as  to  amount  to  construe* 
**  tive  notice." 

Duval  then  could  not  be  affected  by  apy  latent  equity^ 
or  secret  condition^  between  Bibb  and  Graves^  which  is  not 
expressed  in  the  deed  itself.  The  mortgage  of  the  lltil 
of  February^  1790,  therefore  stands  unimpeached,  both 
at  law  and  in  equity,  since  he  had  neither  dcttud  notice  oS 
BtbVs  private  agreement,  nor  is  there  any  thing  in  BikV& 
deed  to  GrarieSy  that  could  have  led  him  to  further  inquiry  • 
On  the  contrary,  the  information  to  be  collected  from  it 
was  conclusive,  in  favour  of  a  purchaser ;  otherwise,  the 
laws  which  direct  the  recording  of  all  deeds  of  lands  must 
prove  a  snare,  instead  of  a  securi^  to  purchasers* 

The  deed  of  ^^irt/ary  11th,  1790,  is  to  all  intents  md 
purposes  an  absolute  conveyance  in  fee-simple,  at  lair* 
The  proviso  is  in  the  nature  of  a  condition  subsequent^ 
The  object  of  the  deed  is  the  perpetual  security  ai^  in- 
demnity of  Duvaly  against  a  recovery  which  might  be  had 
against  him  by  Currie  or  his  heirs.  Equity  cannot  de* 
prive  him  of  that  security ;  and,  so  long  as  he  may  by 
possibility  be  elposed  to  the  danger  of  a  fecovefy^  his 
estate  at  law  remains  absolute.  Any  future  conveyance 
from  Graves  to  him  could  only  operate  by  way  of  a  ti 
of  his  equity  of  redemption  /  for  Graves  had  nothing 
left  in  himself*  If,  upon  the  faith  of  such  a  r^lease^  he  ad- 
vanced money  to  Graves,,  or  became  security  for  hisk  ia 
any  of  his. pecuniary  transactions,  his  leg'al  right  would  at* 
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taeH  thereto  an  equitable  priority  against  any  other  equitd'      April, 
ile  clatmy  especially  if  his  engagements,  as  security  for    s^^-y^^ 
Graves^  were  actually  prior,  to  actual  notice  of  such  latent       Duval 
claims.     If  a  thir4  mortgagee  can,  by  purchasing  the  first       sjbb. 
mortgage,  attach  a  priority  to  his  own  over  the  second,  by  " 

thus  acquiring  the  prior  legal  title,  and  the  union  of  his 
own  mortgage  with  it,  will  not  the  same  reason  apply  more 
forcibly  in  DuvaPs  favour  ?  He  therefore  had  a  right  to  a 
perfect  indemnity^  not  only  from  the  events  intended  to  be 
provided  against  in  the  mortgage  of  February  11,  1790,  , 

but  from  all  other  damages  which  he  may  have  incurred, 
or  still  be  exposed  to,  from  his  suretyships  for  Graves  ;  nor 
could  a  Court  of  Equity  deprive  him  of  either.  Why 
then,  might  he  not  commute  a  contract  ior  future  indem- 
nity^ into  one  for  present  indemnity^  by  taking  a  release  of 
GraoeiPs  equity  of  redemption  of  the  lands,  the  legal  title 
of  which  was  already  vested  in  himself? 

According  to  the  decision  of  this  Court  in  Eppes  v. 
Randolph^{a)  Duval^  as  a  purchaser  for  a  valuable  const-  (a)  2  <5i//,<i 
deration^  is  at  liberty  to  aver  and  prove  the  real  considera- 
tion paid  or  agreed  on^  between  himself  and  Tounghusband 
on  the  one  part,  and  Graves  on  the  other,  for  the  lands,  as 
conveyed  by  the  deed  of  November  28,  1793.  He  states 
that  they  had  become  bound  as  securities  for  Graves  to 
JVilliam  Alexander  &f  Co*  The  amount  of  that  suretyship, 
and  the  time  when  it  was  undertaken  by  them,  are  there.- 
fore,  It  may  be  presumed,  susceptible  of  proof.  Nor 
must  the  security  intended  by  the  mortgage  in  February^ 
179G,  be  lost  sight  of,  if  it  can  be  proved  that  it  entered 
into  the  view  of  the  parties,  when  contracting  for  the  ab^ 
solute  sale  of  the  lands :  DuvaPs  equity  must,  therefore, 
prevail  over  Bibb^s^  as  far  ah  these  matters  extend.  But, 
for  any  actual  payments  made  by  Duval  to  Graves^  poste- 
rior to  the  information  which  the  former  received  from 
Bibb  at  the  house  of  Johnson^  (if  any  such  were  made,) 
I  think  Bibb  is  fairly  entitled  to  recover  the  amount  thereof, 
with  interest,  towards  the  satisfaction  of  his  claim  against 
Vol.  IV.  Q 
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Apftif^      Graven  for  any  p$ut  of  die  purd^e-money  of  the  hud 
^^^'        which  may  still  remain  due  to  him  from  Grave$^  but  ikh 
thing  more* 

J    am,   therefore^  of  opinion,   that   the    Chancdlor'* 
decree  be    reversed,   and  the  cause    remanded   lot  an 
account  to  be  taken  of  any  actual  paymenU  which  may 
have  been  made  by  Duval  to  Gravely  stibsequtnt  to  the 
notice  received  at  JohnsorC^  house,  &c.    That  an  account 
of  the  balance  due  from  Graves  to  BiUf  upon  his  bondb 
pf  the  13th  of  December^  1788,  for  200L  and  for  the  three, 
negroes,  if  any,  upon  a  full  setdement  of  all  accounts  be- 
tween those  parties,  (except  as  to  the  Kentucky  lands,  fblr 
which  Bibb  appears  to  have  taken  an  assignment  of  the 
Waltons^  bonds,  without  any  agreement  on  the  part  di 
Graves  to  be  responsible,  in  case  the  lands. were  lost,) 
ought  to  be  taken  ;  and  for  that  purpose  the  personal  re* 
presentatives  of  Graves  ought  to  be  made  pardes  to  the 
suit;  that  f)uval  be  considered  liable  for  wxy  actual  ba^ 
lance  due  from  him  to  Graves^  as  also  for  any  actual  pay* 
ments  made  by  him  to  Graves  since  the  time  of  DuvaPs 
receiving  notice  of  Bibb^s  equity,  as  before  mentioned ; 
and  that  the  cause  he  sent  back  with  directions  accon^* 
ingly. 

Judges  Roane  and  F|.eming  agreed  that  die  decree  be^ 
reversed ;  and  the  following  was  entered  a^  the  unanimous 
opinion  of  the  Court :  ^^  The  Court  having  maturely  conv 
^^  sidered,  &c.  is  of  opinion  that  the  said  decree  is  erro» 
f^  neous  in  this  ;  that  the  appellant,  William  Duval^  having 
^'  obtained  from  Francis  Graves^  before  he  had  nodce  <lf 
^^  any  equitable  claim  which  the  appellee,  Robert  Fleming 
^^  Bibbf  might  bav^  on  the  lands  sold  by  him  to  the  saiA 
^  Gravr^,  a  conveyance  tn  fee*simple,  by  way  of  mortgage^ 
"  as  a  security  against  certain  contingent  damages  to  which 
^  the  said  appellant  might  be  exposed  from  a  ciaim  ctf 
^  James  Currie  to  the  houses  and  lots,  before  that  dnti^ 
^  sold  and  conveyed  by  the  said  Graves  to  the  said  appeU 
^  lant^  ax^d  having,  as  he  hath  alleged  in  his  answ^r^  Uk^* 
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*  wise  become  bound,  together  with  a  certain  Isaac  Toung'      ^li^ 

^  kiaband  as  a   security  to  WtUtam  Alexander  &f  Co. 

^  for  a  considerable  sum   of   money,   before    nodcc    as 

^  before  mentioned,  was  well  authorized  to  purchase  the 

^  release  of  the  equity  of  redemption  of  the  said  mortgage, 

^  notwithstanding  such  notice  afterwards  received  ;  and 

^  to  avail  himself  of  the  consideration  in  his  favour  arising 

^  out  of  the  preceding  circumstances,  being  responsible 

^  cmly  for  so  much  of  the  purchase-money  as  he  may  either 

*^  have  actually  paid  to  the  said  Graves^  or  have  agreed  to 

^  pay  to  him,  over  and  above  the  before-mentioned  consi* 

^  derations  of  indemnity  ;  therefore,  it  is  decreed  and  or«> 

-^  dered,  diat  the  said  decree  be  reversed  and  annulled,  and 

^  that  the  appellee  pay  to  the  appellant  his  costs  by  him  ex* 

<^  pended  in  the  prosecution  of  his  appeal  aforesaid  here. 

^  And  this  Court  proceeding  to  make  such  decree  as  the 

**  said  Superior  Court  of  Chancery  ought  to  have  render* 

^  ed,  it  is  further  decreed  and  ordered,  that  an  account  be 

<«  taken  before  one  of  the  Master  Commissioners  of  the 

*^  said  Court,  of  aU  sums  of  money,  if  any,  actually  paid 

^  to  the  said  Graves  by  the  said  appellant,  since  the  notice 

^  proved  to  have  been  given  him  at  the  house  of  Thomas 

^  Johnson^  in  die  county  of  Louisa^  or  which  may  be  still 

^  due  from  him  to  the  said  Graves^  or  to  his  representa^ 

"^  tives,  as  a  further  consideration  for  the  purchase  of  the 

^^  release  of  the  equity  of  redemption,  beyond  the  indem- 

^  nities  before  mentioned,  and  also  an  account  of  the  pur- 

^  chase-nsoney  due  from  the  said  Graves  to  the  appellee,  tx* 

^  dttsive  of  die  Kentucky  lands,  for  which  this  Court  is  of 

^  opinion  the  sud  Dwul  was  not  responsible  ;  and,  for  the 

<*  purpose  of  taking  such  last*mentioned  account,  the  re^ 

^  presentatives  of  the  said  Graves  are  to  be  made  parties 

^  to  this  suit,  and  that  die  account  so  to  be  taken  be  re* 

^  ported  to  the  said  Superior  Court  of  Chancery  ;  and  if,. 

^  xspasi  sQch  report,  there  shall  appear  any  money  dtiefrom 

*^  the  said  Graves  to  the  appellee,  on  account  of  the  pur* 

^  chase  aforeaaid,  the  appellant,  Duvaly  ought  to  be,  ai^t 
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April,      ^Ms  hereby  made  responsible  for  so  much  thereof  as  itmay^ 
^^^^^f^^^     **  appear  that  he  hath  paid,  or  agreed  to  pay  tp  the  said 
Duval        ^^  Graves^  since  the  notice  before  mentioned,  with  interest 
Bibb.        ^^  ^^  ^he  same,  and  no  more  ;  and,  on  payment  thereof  by 
•"—"—■    **  the  appellant  to  the  said  appellee,  Robert  F*  BM^  that 
^^  he,  by   a  good  and  sufficient  deed,    at  the  costs  and 
^^  charges  of  the  said  appellant,  release  unto  him  all  his  right 
*^  and  title  both  in  law  and  equity  to  the  said  land  and  pre- 
mises, and  deliver  quiet  and  peaceable  possession  thereof 
to  the  said  appellant ;  and  if  the  said  appellant  shall  fail 
^^  to  pay  to  the  said  appellee  whatever  sum  of  money  may 
^^  appear  to  be  due  on  such  report  of  the  Commissioner^ 
^^  with  interest  as  aforesaid,  within  a  certain  time  to  be  li- 
♦'  mited  by  the  said  Superior  Court  of  Chancery,  that  then 
^^  the  said  Louisa  land,  or  so  much  thereof  as  will  be  suf-* 
^^  (icient,  be  sold  by  Commissioners  to  be  appointed  by  the 
**•  said  Court  for  that  purpose,  at  public  auction,  for  ready 
^^  money,  after  the  time  and  place  of  sale  shall  have  been 
"  noticed  for  four  weeks  successively  in  two  of  the  Sich' 
f^  mond  newspapers ;  and,  out  of  the  money  arising  from 
^^  the  sale,  the  said  Commissioners  pay  to  the  said  appellee, 
^^  or  to  his  assigns,  whatever  sum  of  money  shall,  by  the 
*>  report  of  the  Commissioner  of  the  said  Court,  appear  to 
^^  be  due,  with  interest  as  aforesaid,  and  the  residue  of  the 
*^  product  of  the  sale,  if  any,  after  deducting  the  consequent 
^^  expenses  thereof,  pay  to  the  said  appellant,  and  report 
^^  their  proceedings  in  execution  of  the  same  to  the  said 
**  Superior  Court  of  Chancery,  in  order  to  a  final  decree.** 
Cause  remanded  to  the  Court  of  Chancery  for  further 
proceedings,  according  to  the  principles  of  thisdecree* 
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Dogari  against  Seekright,  Lessee  of  Landon  fredtufdtvi, 

Carter. 


THIS  was  an  action  of  ejectment  brought  by  the  ap-  i.  Natoni  or 
j>ellee  against  the  appellant  in  the  District  Court.  At  the  ^^^  J^' 
trial  a  bill  of  exceptions  was  signed  and  sealed,  disclosing  ^**  ^tr^^ 
the  following  matter.  -  o"?^*   ^  be 

"  .     .  etubluhedy 

The  lessor  of  the  plaintiff  offered  in  evidence,  1st.  A  pa-  in    prefer- 
tent,  dated  in  1724,  to  Landon  Carter^,  George  Carter j  courw     and 
Lervis  Burwell,  Carter  Burwell,  Robert  Burwell,  Mann  ^^^;,''''^. 
Tagey  and  Carter  Page^  for  41,660  acres  of  land  ;   2d.  A  JJ'^P^J^^j" 
record  from  the  General  Court  of  the  proceedings  in  a  suit  ©onveyanoei. 
in  Chancery  instituted  in  1738,  by  Landon  Carter  against  2.  It  teemBU 
the  other  patentees,  for  partition  of  that  land  ;  from  which  larw,  on  which 
it  appeared  that  partition  was  made  by  Commissioners  ap-  ciOier  partr'* 
pointed  for  that  purpose,  (the  surveyor  attending,)  by  cer-  ^2uid'  in-^ 
tain  metes  and  bounds ^  accordine  to  a  plat  returned  to  the  ?^^®'.,^  ^® 

.  .  °  '^  Jury,  Uiat  a 

Court,  which  partition  the  Court  confirmed.     The  plat  re-  ^naifxd    Untr 

ahiU     prevail 

turned  by  ^ohn  Granty  the  surveyor,  under  date  of  October  over  one 
3d,  1 739,  exhibited  the  area  of  the  whole  tract  to  contain  ver  marhedx 
38,553  acres.  According  to  an  explanation  of  his,  accom- 
panying the  plat,  the  dividing  line  M •  C.  between  Landon 
Carter^s  lot,  and  Mann  Pagers  and  George  Carter^s  lots, 
began  "  at  a  white  oak,  marked  R.  C.  near  John  Toung^it 
"  plantation,  being  a  corner  tree  of  tlie  patent,  and  ended 
**  at  another  white  oak  on  Plney  Branchy  another  corner 
'*  of  the  patent ;"  and  the  dividing  line  I.  P.  between  Mutvil 
Pagers  lot,  and  Lewis  BurwelPs  and  George  Carter^s  lots, 
^  began  at  a  white  oak  marked  R«  C.  on  a  high  bank  of  the 
**  south  branch  of  Bull  Run^  and  ended  at  a  white  oak  near 
*'  Bull  Runy  in  the  line  M.  C.  on  a  stony  hillJ*^ 

The  lessor  of  the  plaintiff  moreover  exhibited  the  will 
of  Landon  Carter j  one  of  the  said  patentees,  duly  record- 
ed on  the  Ist  of  February j  1779,  in  which  he  devised  the 
part  allotted  to  him  to  his  sons,  Landon  and  yohn  Carter^ 
(of  whom  Landon  was  the  lessor  of  the  plaintiff.)  and 


AF»it,      moreover  proved  that,  if  the  line  A.  P.  described  iii  the 

x,^->rs^    plat  of  a  iurvcy  by  Charles  Kemper^  m^e  hi  this  caiite  bjr  • 

Dogitt       an  order  of  Court,  (corresponding  wiA  the  line  M.  C.  m 

Seekright    the  division  plat,)  were  established,  it  would  include  the 
^  lands  for  which  this  ejectment  was  brought,  which  then 

would  fall  within  the  bounds  of  the  land  devised  to  him. 

On  the  psut  of  the  defendant,  proof  was  offered  and  ad«« 
qiitted,  that  Grants  the  surveyor  aforesaid,  ran  a  line  in  the 
woods  from  an  oak  marked  L»  C  (in  a  line  of  the  patent,) 
represented  by  red  a  in  another  plat  of  a  survey,  by  Hen* 
ry  D.  Ho^e^  also  made  in  this  cause  by  an  order  of  Court, 
to  a  white  oak,  represented  by  red  c,  near  Bull  Run^  on  a 
>  stony  hill;  that  the  said  Grant  also  ran  a  line  from  die  last 
mentioned  oak  to  the  white  oak  marked  R*  €•  on  the  fugh 
bank  of  the  south  branch  of  Bull  Run,  as  mentioned  in  the 
report  to  the  General  Court  as  aforesaid  ;  that  the  two  lines 
so  run  in  die  woods  were  plainly  and  distincdy  marked 
and  cornered ;  that  the  other  division  lines  represented  in 
die  plat  from  the  General  Court,  were  run  and  marked  in 
the  woods  by  the  same  tool  that  marked  the  two  Uncs  last 
particularly  described  ;  and  that  no  lines  were  proved  to 
have  been  run  in  the  woods,  or  trees  marked  therein  by  the 
said  surveyor,  or  by  the  Commissioners  of  the  General 
Court,  to  divide  the  land  of  JUann  Page  from  the  land 
of  London  Carter^  besides  the  lines  aforesaid  ;  that,  at  the 
intersection  of  the  last-mentioned  line,  from  the  white  oak: 
on  the  stony  hill  to  the  white  oak  marked  R»  C.  on  the 
bank  of  Bull  Run^  with  a  line  designated  by  black  a  rf,  on 
Edward  D.  Hooe*s  plat,  (corresponding  with  the  line  M. 
C.  in  Grant^s  plat,  and  with  the  line  A.  P.  in  Kemper^t 
plat,)  there  was  no  comer  or  place  in  any  manner  answer* 
ing  the  description  of  a  stony  hill  neaf  Bull  Run;  and 
that  there  was  no  marked  line  tree  on  the  said  last-mentioii- 

ed  line. 

Evidence  was  further  exhibited  to  prove  that  Mm^ 
Page^  (under  whom  die  defendant  claims  and  holds,)  in 
the  year  1764,  employed  on  his  lot  an  overseer,  who  al- 
ways from  ^ncefbrth  ckumed  up  to  the  lines,  from  th* 
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h%  C.  tree  aforesaid  to  the  stony  hill,  andCfrom  thence  up 
to  the  white  oak  marked  R.  C.  on  the  bank  of  Bxdl  Hurt, 
and  was  watchful  to  prevent  trespasses  up  to  the  said  lines ; 
that  the  claim  and  wattrhfulness  aforesaid  continued  for 
more  than  twenty  years,  without  claim  or  interruption 
from  the  |aid  Carters,  or  others  ;  but  the  land  so  claimed 
was  during  all  that  time  in  woods,  uncleared  and  unset- 
ded,  and  that  the  division  lines  run  as  aforesaid  in  the 
woods,  have  been  uniformly  the  reputed  dividing  lines  be- 
tween Mann  Page  and  London  Carter,  and  between  the 
said  Page  and  George  Carter,  and  the  said  Page  and 
Lewis  Burwell,  until  the  lessor  of  the  phintifF  set  up  his 
daim  in  1794  ;  that  the  land  contained  within  the  boundary 
Knes    of  London  Carter^s  lot,  as  represented  on  Granfs 
flat,  was  larger  by  1075  acres,  and  of  greater  value,  one 
acre  with  another,  than  the  land  contained  in  Mann  Pag^s 
lot  on  the  same  plat ;  that  the  stony  hill  aforesaid  is  more 
dian  100  poles  distant  from  the  line  represented  on  Hoo^s 
plat  by  black  a  d;  that  the  lessor  of  the  plaintiff  acknow* 
ledgtd,  that  he  believed  that  the  L«  C.  tree  aforesaid  was 
the  comer  tree  of  the  dividing  lines  aforesaid  betweett 
Mann  Page  and  London  Carter;  that  London  Carter  (the 
lessor  of  the  plaindflQ  and  John  Carter,  devisees  of  Xtfn- 
don  Carter,  deceased,  in  their  envision  of  his  lot  between 
them,  cornered   their  dividing  line  at  a  tree,  in  the  line 
from  the  tre^  marked  L*  €•  to  the  stony  hill,  without 
running  Into  the  land  in  controversy ;  that  Robert  Carter 
and  Wormeky  Carter,  in  the  year  1797,  took  a  lease  fix>m 
the  defendant  of  part  of  the  land  in  controversy  ;  and  that 
one  of  the  lines  of  the  said  lease  was  bounded  by  the  lasf 
mentioned  line  ;  that  London  Carter,  the  lessor  of  the  plain* 
tiff,  was  then  alive,  and  until  1801 ;  and  that  Wormeletf 
Carter  never  had  right  to  the  said  land  in  the  life-time  of  the 
said  London  Carter* 

The  question  between  the  parties  was,  whether  the 
iR^ri^^  lines  described  as  aforesaid  should  be  established 
#r  the  line  M*  C.  laid  down  in  Granfs  plat;  the  land  i» 
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April,  controversy  being  jcomprehended  within  part    of  that  linci 

y,^-.,r^s^  P^^  ^^  ^^  patent  line,    and  the  two   marked  dividing 

Dogan  lines. 


Seekright  The  Court  instructed  the  Jury,  that,  "  if  they  were  sa- 
*'  tisfied  from  the  evidence,  that  the  plaintiflF's  beginning, 
**  in  the  survey  in  this  cause  made  by  Kemper^  at  A.  was 
*'  at  the  same  comer  of  the  patent  described  by  John  Grant 
*'  at  the  point  marked  M.  in  the  said  Granfs  survey,  aad 
*^  that  the  termination  of  that  line  at  P.  so  run  by  die  plaintiff 
**  in  the  survey  made  in  this  cause,  was  at  the  comer  descri- 
c*  bed  in  the  said  Grant*9  survey,  as  represented  by  the  lit- 
"  ter  C.  the  line  so  run  by  the  plaintiff*  in  the  survey  in. 
*'  this  cause  should  be  by  them  considered  as  the  true  S- 
"  viding  line  between  the  parties;  the  Court  considering 
"  the  line  expressed  in  the  decree  of  the  General  Court  to 
constitute  the  legal  division  between  Landon  Carter^  an- 
cestor of  the  lessor  of  the  plaintiff,  and  Mann  Page^ 
*'  under  whom  the  defendant  claims."  To  which  instruc- 
tion the  defendant  by  his  counsel  excepted,  and  (a  verdict 
being  found,  and  judgment  rendered  for  the  plaintiff)  ap* 
pealed  to  this  Court* 

Botts  and  Williams^  for  the  appellant,  observed,  that  so 
much  of  the  instruction  to  the  Jury  as  was  hypothetical, 
was  imexceptionable,  since  it  affirmed  nothing;  but  the 
operative  part  of  the  instruction,  which  ought  not  to  have 
been  given,  was,  that  the  line  so  run  by  the  plaintiff  in 
the  survey  in  this  cause,  should  be  considered  as  the  true 
dividing  line.     The  concluding  part  implies  a  misconcep- 
tion of  the  question  presented  by  the  record,  since  it  only 
imports  an  opinion  that  the  line  expressed  in  the  decree  of 
the  General  Court  was  established,  (a  point  not  disputed^ 
whereas  the  question  was,   which  of  the  conflicting  line^ 
V  "expressed," or, rather,  comprehended  in  the  decree, should 
be  established^  and  this  question  ought  to  have  been  de- 
cided in  favoiw  of  the  marked  and  reputed  lines,  according 
{a\  I  CtOl^      to  Shaw  V.  Clements,(a)  and  Baker  v.  Seekrighty  Lessee  nf 

(oj  I  Bm.  k   GlaS6C0Ck.(b) 
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WuMam^  CMt^    Whatever  mig^t  have  been  Ae  ct 
.feet  of  this  argument  before  the  jfury^  this  Court  have 
xiothing  to  do  with  it.    The  instruction  left  the  cause  at      I>ogMi 
large  for  the  production  of  every  argument  which  either    Seekrishi. 
party  might  think  proper  to  urge  to  the  Jiu^^     The  o  nly  ' 

point  wa9>  where  did  Grant^s  dividing  line  begin.  The 
Court  did  not  say  where  it  began  ;  but,  wherever  it  did 
begin,  it  was  admitted  on  all  hands  to  be  the  true  line. 
The  Jury  were  to  decide,  and  were  left  perfectly  at  liberty 
to  take  one  line  or  the  other.  It  would  not  have  been  pro* 
pcr^for  the  Court  to  instruct  the  Jury,  that  the  marir^f  line 
should  have  been  preferred  ;  because  this  would  have  been 
giving  an  opinion  on  a  matter  oifacU  It  wzbsl  circumstance 
to  be  weighed  by  them,  and  they  did  weigh  it  ;*but  it  was 
counteracted  by  another  circumstance,  that  Gra?it  says  he 
began  at  z  corner  in  the  patent  Uncy  and  ended  at  a  corner  y 
whereas  on  the  marked  line  there  is  no  such  comer. 

In  refly^  it  was  said,  it  does  not  appear  at  whose  instance 
this  instruction  was  given ;  but  this  Court  must  ii!q^uire 
whether  it  was  legal  or  not.  The  question  whether  the 
marked  YiTits  were  to  be  preferred  to  aline  which  never  had 

^  been  marked^  was  a  question  of  /ow,  and  the  Court  should 
have  instructed  the  Jury  to  regard  the  marked  lines  in  the 
first  place. 

But  the  Court  did  limit  and  mislead  the  Jury  by  this  in- 
strucdpn  ;  because  it  confined  them  in  the  conclusion  to  be 
dra¥m  from  the  identity  of  the  line  A-  P-  run  by  Kemper^ 
with  the  line  M.  C.  hid  down  in  Grant* s  plat^  but  never 
run  by  himf  Wliat  right  had  the  Court  to  say  that,  from 
such  identity,  it  followed  that  Kemper'* s  was  the  true  di- 
viding line  ?  The  conclusion  was  erroneous  ;  because  the 
marked  line  might,  nevertheless,  have  been  the  true  line 
intended  by  Grants  though  by  mistake  he  laid  it  down  in- 
correctly in  his  platy  as  appears  from  his  ovm  explanation 
aonexed  to  it ;  according  to  which,  the  point  of  intersec* 

'*tion  between  the  lines  M.  C*  and  I«  P.  is  said  to  have  been 
Vot-  fV.  ^  B       * 


L.  jju 


lio  H^pteme  CckH'of  Appe'cit. 

at  a  xvhittoak  near  Bull  Run  on  a  siony  MB,  wfifih,  inftct, 
the  line  M.  C.  as  laid  down  in  his  plat,  (cotrapobdftigp 
l>'^»        with  the  line  A.  "P.  run  by  Kemper^  did  not  CdUie  vniA 
Seekrigfat     One  hundred  poles  of  that  place. 


.V    • 


Friday y  June  2.    The  Judges  pronounced  their  opi- 
nions* 

Judge  Tucker.    There  are  certain  principles  -wh^icti,  m 

my  opinion,  ought  to  be  alWays  regarded  by  a  Jury,  in 

setding  the  boundaries  inentioned  in  any  grant^  patent,  dr 

(a)  See  t     Other  deed,  concerning  lands  in  this  country.(a)     They 

Shaw  ▼.  Ch-  arise  from  a  varie^  of  considerations  ;  not  otily  from  tbe 

Stfr^rl  i/vm    variations  of  the  compass,  but  from  old  surve)^  being  ofien 

1  ^A^t^k'     ^^^7  inaccurate ;  the  plats  returned  being  not  unfrequendy 

^^w/:  177.     protractions  upon  paper,  instead  of  the  result  of  actual 

€ia99cock.      mensuration,  and  field  notes,  made  upon  the  spot ;  ITnes 

not  unirequenlly  left  out,  and  the  courses  of  others  fluis* 

taken  by  copyists^  so  tbiat  every  new  conveyance  may  be 

the  parent  of  new  mistakes  ;  whereas  natural  boundaries 

are,  perhaps  universally,  invariable  ;  and  marked  lines  aad 

tree^  so  long  as  they  remain  without  destruction,  or  iinl^ 

ful  alierdtign^  in  general  furnish  a,  safer  guide  than  anjr 

other,  except  notorious  land-marks  esitablished  by  the  bands 

of  nature*    According  to  these  principles,  regard  MuHj3d 

always  be  had  to  the  following  circumstances. 

1.  If  a  patent  or  deed  refer  to  any  notorious  fand^arlks^ 

*  or  naturd  boundaries,  which  cannot  be  mistaken,  and  are 

'  not  liable  to  change  Of^  decay y  as  the  comers  or  anglqi  of  a 

'  plat,    such  notorious  land-marks  are  to  be  regar^kd  aa 

ierminiy  from  whence  straight  lines  aire  to  be  nm  fitmiotie 

tq  the  other,  without  regard  to  the  correspoactence  oi 

either  course  or  distance,  which  may  in^uch  OMes  be 

taken  in  the  deed* 

2*  If  lines,  and  corner^  be  nroved  to  hkve  been* 
run,  an4  agreed  on.^  a  boundary  between  partieii 
adjacent  lands,  taose  imes.fmd  comers  are  froo^  thA^oe- 


fpTfh  to  be  ivgar4e4  as  t^e  Itnfats  otfiip  pweasion  of  ench  i  'Y«^'^ 
m4  ^kW  tlv^  period  oC  ruimiDg  ^<4i  Uncst  ii  they  conti- 
^jue  to  bei  aciiMicsced  19,  tbe  act^  of  linMCatJoii  may  be 
consijcjiered  a^  beginning  ip  run,  so  as  to  coptrol  tl^e 
courses  su^d  dj^tan<?es  meqti^on^d  in  tbe  deed,  by  establish* 
nft  ^a(  0dp0f^ary  piisussim  w,  cifiiiar  f%rty^  ac<;oiriiog  tg 
^t  liiiei^  so  run. 

3.  Wb^^f  in  a  giwt  or  dieed,  course^  apd  distances 
4m&  are  m^ntioned^  beginning  ^qq^  h  ccrtiun  fqimt,  but 
ppt,  refei^g  to  any,  ^ertai^  ppii^t  for  the  tarmiiMitiOQ,  otb<v<- 
w/ise  ibm  by  rp^rence  tp  tb».  dis^aaqe,  according  V>  the 
9P^rse  prescribed  >  iQ  such  caae,  courses  aud  distances,  as 
Cfliq^r^ssed  in  the  df^ed*  are  wfy  to  be  regarded,  unless  m 
f|Ctualaiury^,4Mfy  authorized^  be  pvoved  to  have  beensub- 
Qf^ufotly  made,  according  to  tbe  courses  and  iS^Umcet  pre* 
«<aribed  by  ^e  deed* 

4.  Where  coursee  and  distanees,  with  mcfrAed&m  aa^ 
^tner€^  are  referred  to  in  ^  deed,  in  such  ease  Hmea  and 
c^mrr^  corresponding  m^^  nearly  with  the  cour^e^  an^ 
^Mm^eij  lines  ttn)  c$mer4  mentioded  in  the  deed,  are  to 
^  rfgurdect  as  tb(»  iJW  courses,  kc 

$•  If  {Wlitioo  be  made  between  two  joint-Mumte^  ot 
^^omts  in  eotomoB  of  famd  b^  deed,  or  by  virnie  of  a  d^^ 
^grt^^  If  io  the  deed  or  decree  it  be  expressed,  that  A* 
i^aW  ba.Te  tf  the  lands  wh|chUe  webt  o€  aline  drawn  from 
one  notorious  bmd-mati:  or  natural  boundary  to  anodiier^ 
jand  B-  all  that  lie  east  thereof  aldiough  this  line  be  never 
jiclinllyjvn,  each  is  from  dienceibrth  seised  of  his  proper 
port,  aeoordii^  to  the  tru^^  course  to  be  run  from  o«e  of 
those  points  to  the  other ;  but  if  a  line  be  run  and  marked^ 
4iy  mutual  consent  or  agreement,  or  by  order  of  Court,  and 
tntfae  decree,  and  that  degree  be  acquiesced  in^ 
j^asmmn  of  saoh  commences  from  that  period,  ac- 
cording to  the  Une  mo  marked^  although  that  line  be  ef^tfe^ 
etr^neoutfj  mffd  the  act  of  limitations  may  operate  upon 
aliat  possession,  so  as  to  render  mwk  erroneous  line^  in 
pft>ees*  of  time,  the  legal  hundtMy  between  die  parties. 


tSZ  Supreme  Court  of  Appenh. 

April*  In  the  {i^sent  cate,  the  parties  claim  tmder  a  grant  from 

s^^^r^    ^c  proprietors  tA  the  northem  tieck,  to  Landdn  Carter  and 

Dogmi       five  others^  fcNr  about  4O,00O  acres  of  land,  in  d»  year 

V. 

Seekri^t.'    1724,  nrhereof  partition  was  made  by  a  decree  of  the  Ge<* 
"  neral  Court,  upon  a  bill  filed,  and  consent  of  parties,  in 

the  year  17$9«  The  commissioners^  for  that  purpose  ap- 
pointed, made  a  report,  with  a  survey  annexed,  made  l^ 
•John  GrcaUj  in  which,  among  other  things,  they  say  that 
they  have  allotted  to  London  Carter^  under  whom  die 
plaintifiF  in  the  ejectment  claims,  the  lot  cm  the  platNo^  f* 
separated  (as  by  the  plat  appears)  from  the  residue, of 
the  tract,  by  a  straight  line  drawn  from  letter  M.  on  the 
south  side  of  the  plat,  to  letter  G«  on  the  north  side  there^ 
of,  a  distance  above  six  mSes,  according  to  Kemper^t  {dac 
They  describe  this  line  as  running  north  3  deg*  east|  and 
beginning  at  a  whiu  oak^  marked  nR«  C  ne«r  Toung^e 
i^mtation,  being  a  corner  tree  <^the  patent,  and  ending  at 
another  widte  oak^  on  Finey  Branchy  another  comer  of  the 
patent. 

^  To  Mann  Page^  imder  whom  ^e  defendants  daim,'  they 
aBolted  the  lot  No.  3,  on  the  plat.  Separated  fh>itt  die 
first  lot,  as  described  on  the  plat,  by  tfie  line  M#  C.  before 
mentioned ;  and  from  the  third  and  fottrtli  lots,  by  a  HM 
thus  desciitbed  :  ^^  The  dividing  line,  I.  P.  K.  80  degre<^ 
^  east,  begins  at  a  white  oak,  marked  R.  C  on  a  hij^ 
'^  bank  of  the  south  branch  of  BiM  Run^  and  bkds  at  a 
^  white  oak  near  Bull  Rvk,  ik  tbe  line  M#C;  om  a. 
^  ^  STOUT  HILL,"  which  is  accordingly  designated  in  thait 

platby  the  letter  P. as  in  thesTEAiGHTUifs  between  M. 
and  C  i    ■ 

The  point  P.  thus  designated  in  die  plat  -leturwid  ta 
the  General  Court,  constitutes  a  coRMsn  betweeniot^* 
and  lot  3.  and  between  lot  t,  and  lot  3.  The  rcpoit  wna 
confirmed,  and  a  decree  accordin^y ;  the  partiet^  thero- 
fore^  became  seised  in  severalty  of  their  n»pecdve  skams, 
•atcording  to  the  terms  of  that  decree. 


In  ihe  S5d  Year  of  the  OmfnimwealtL  136 

Theve  are  two  plus  of  surveys  made  in  tkfe*  aamt ;  in 
of  whkb,  made  by  CharicB  Kemper^  there  n  a  straight 
Ime  drawn  from  a  point  A.  on  ^e  south  side  of  the  plat, 
to  a  point  P.  on  the  north  side  thereof,  a  distance  of  1,944 
|>oles,  (or  more  than  six  miles,)  without  meeting  a  single 
marked  tree  in  all  diat  distancce,  except  one  two  miles 
•r  more  from  the  lands  in  controversy,  where,  by  the  sur- 
veyor's report,  he  intersected  a  plain  marked  Hne,  nearly 
at  right  angles  (it  would  appear  from  the  plat)  with  the 
fine  he  was  then  running. 

In  the  other  plat,  made  by  Henry  D.  Hooe,  a  similar 
line  appears  to  have  been  run  from  the  same  points,  the 
distance  1,925  pc^s,  and  not  a  line  tree  discovered  in  all 
Aat  course.  By  direction  of  d^  defendant's  attorney,  the 
iHirveyor  then  began  at  a  point  marked  litde  red  a,  99 
poles  distant  from  the  beginning  of  the  first  mentioned  line, 
and  nearly  at  rig^t  angles  with  it ;  and,  having  run  die 
course  designated  on  the  plat  by  the  red  dotted  line,  nd 
tt,  red  by  at  right  angles  therewith,  and  at  the  distance  of 
^ight  poles  eastward  of  that  point,  a  stump  at  red  c  was 
4shewn  him,  by  two  witnesses,  on  a  stomv  hill,  near  die 
south  branch  of  Bull  Run,  which  tree  they  said  they 
knew  when  standing,  and  that  it  was  marked  with  R*  C. 
In  running  diis  Hue,  it  appears  that,  a  litde  on  the  rig^ 
hand  thereof,  designated  by  the  red  dotted  line,  red  a,  red 
c,  they  passed  a  large  number  of  ancient  marked  trees. 
From  the  comer  red  C«  to  red  P.  diere  is  a  line  of  marked 
-trees,  corresponding  pretty  nearly  widi*  the  dividing  line, 
I«  P«  reversed  in  the  plat,  and  report  made  to  the  General 
Court,  in  the  year  1739. 

The  Court  instructed  the  Jury,  that  if  they  were  satis- 
-^eA.  from  the  evidence,  that  the  plaintifF's  beghming  in  the 
survey  made  by  Kemper  at  A«  was  at  the  same  comer  of 
tlic  patent  described  by  John  Grants  (whose  survey  was 
inade  the  foundation  of  the  decree  of  the  General  Court,) 
at  the  point  marked  M*  in  that  survey,  and  that  the  termi- 
4Biadon  of  that  line  at  P.  to  run  by  the  plat  in  Kemper^ s  sur- 
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▼dy,  wat  at  dw  Qifn^  deioriM  ip^  (^(mt\  ^^wvey^  !qr  the 
fetter  C.  the  Un^  sp  rua.tiiy  tk^  pint  ip  tb^  suryejr  m  thi§ 

^uae^  sboidd  be  cpnsickrQil  m  tjie  true  dividi^  Ui^f^  bf^i 

If  f^^  i^d  bef9  Bp  avidenice  whatsoever  bi  t^^  cafus^ 
hy  whvcli  it  Iml  ^Ppj^i^  tbai^  i^q;  lipe  hud  ever  beei^  ac- 
tuiiSy  9^9riced  fip^  one  n^de  of  the  pj^e(lte4  Imids  to  tl^i^ 
^ttW»  }*  ^  #^ec;^9P,  P»?  npa^\)r  ^o,  with  the  course  lai^ 
imfn  \^  Qruni*^  »V^?y»  which  w^s  ^;eturned  tp  tf^  Cf tie* 
lr«l  Coiut,  or  if  no  such  btont  mix  i^HAii  Bvll  Ru^ 
ViHiId  be  fp^Qd)  ^  t^^  qo^ei^ioqed  by  the  commlssio^rs 
wtp  miide  the  divi^ipn  bfe^wee?  the  pai^ties,  to  have^ei^ 
In  tfte  fyiif  14.  CI  in  the  p^  returped  by  them  to  the  Gene- 
1^  Court,  this  tUrectiipi;!  might  h^ve  been  correct.  Qut  th^ 
ferminattpn  of  the  line  X.  P.  (yrhich  conatitu^  a  oork£R| 
not  Q(4y  between  the  psurties  in  this  cause,  but  between  the 
^rty  upder  whom  die  4ciendant  claims,  and  anether  jointr 
tenant)  or  tenant  in  common,  under  the  briginal  grant,)  be- 
ing e^cptressly  declared  to  be  in  thb  line  M.  C.  anc)^ 
jij^epY^f*  tp  i;n0  ^t  a  '^te  oak,  near  Bull  Ruv^  and  p|f 
4  STOJ^T  WLL  \  thpte  FEaHANENT,  NATURAL  km^-mart^ 
i^^%  ^  ^  h^v^  been  averlaoieif  or  disregarded  by  the 
Court  In  Ms  ii;ij|^r^9tipn ;  neither  ought  regular  lines  of 
^ar)cc$4  tjfl^es,  U^a^ing  to  ^uch  a  point,  and  ^ere  tem;ii- 
I^Pg  ^pm  d^ei^pt  directions,  to  have  been  overlookeijt 
.or  dii|Br|^gfM:4^d,  fq>ec|ayy  if  they  should  appear  tP  hja^  rui^ 
jm  a  mfn^r  <;piT^pondiog  in  any  reaspn^e  degree  (of 
whjif:h  the  Jyry  wi^re  to  ju^)  with  the  tines  expressed  i^ 
Crqni^a  survey,  and  made  the  basis  of  the  decree  of  thp 
General  Court* 

T^y  opinion^  thl^re^re,  is,  that  tljie  judgment  be  reverjied, 
4iid  a  new  tri^  be  had,  with  d)ie  follow^  in^ytruct^tti  r 
«^  l^t  if,  ^f^n  such  i^w  tr^l,  apy  instruction  tp  the  Juiy 
"  be  prayed  by  eiAer  pfwty,  the  Coprt  pugjbt  to  Ifoftxttf^ 
the  Jury  t^iat,  if  tjhe  Jpry  si^all  be  §^fied  frfim  tihe  eyj^- 
4eT>ce  wht^ch  shall  be  before  t;l:^m,  that  the  point  Kt^ 
rtfd  c  in  the  pl^t  made  in  this  cauoe  by  ffenry  2>.  JSgpip 


M 
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In  the  SSd  Y^lsf  Oie  tht^mmfa^ialth.  &S 

^  fimrefor  <d  'Prhdee  WHliuH   Co«%t    U   ihe  ^taat 

<*with   the   point    P.    dl   tt    vMu   ikii   'v^'AB.    Hueji 

*^ituir,  m  tkeline  M.  C.  ov  ▲  irtomt  mii^  (i$  -de* 

^  scribedin  the  pUt  and  rtpoit  mlNle  fay  ^^ito  >  GriMi,  ««4 

^  the  colmmhidtonem  4>poioMd  to  make  a  di^Mon  of  ^  "' 

**  Iflftkdt  eoiaprised  m  a  patent  ghknted  «o  imndOH  €wtt^ 

*^  and  fi^e  ocbera,  aadiretunied  to  the  Geo«nd  Court,  in  the 

^  yeir  1^36,  by  ivbom  the  same  was  confirmed  and  made 

^  the  basis  of  the  decree  f6r  2t  division,)  they  oujghsmo  lam- 

<^:siderthat  point  as  a  corner  between  tke^parties^^ir  diMe 

^  mider  whom  they  claim,  frois  which  comer  otber-  ttnes, 

>^  corresponding  with  the  ddunes  mentioned  in  that  flat 

.^  and  repiort,  odght  (if  necessary)  to  be  drawn,  by veter- 

^  sing  the  coui^esbf  the  line  M»  P.  and  L  P#  in  Grtmtfe 

^  survey  reapdctsvety,/'unk8s  the  Jiuy  shall  -irom  the  -  ctt- 

^'dtoDce'befurdker  sfittsfied,  that  an  aiioient  line,  costos- 

>  pondii^  %ich-  die  coarse  M.'  C.  in  Granite  survey,  has 

*^  bcfin  aetnally'nm  and  miarked,  *  fi\«i  the  point  tinie  nd 

*^  o  (or  any  other  pdint  to  thataide  of  die  plat,  as.  to»die 

..^Jtny  diay  appear)  to  Ae  point  iittle  red.c,  la^the^asid 

'^Mooi?8  plat  described,  either  by  the  said  dommisaidners 

«*^  appointed  hf  the  Kyenend  Court  as  aforesaid,  or  by  the 

f^  parties  tespectivdy  Under  whom  the   pise^ent  fMNrtits 

^  cl^mi,  or  their  agt»ts  audiorised  for  th^t  purpoabitin 

i^tWhsoh/case  (if  ^o  cOntravemOg  evidence  satisfatlory  lo 

^^thojury  <be  offered)  they  ought  to  eafabtish  the  Itneao 

ft'^0¥<4 16-  have  been  run  and  marfecdfaa^the  truedividil^ 

^  line  betwe^i  che  paiides*" 

^  Judge  Roane.    The  question  of  boundary  in  this  case, 
w^  emj^ticaUy  proper  for  the  consideration  of  the  Jury ; 
in  deciding  which  they  cMugjiit  to  have  due  re;gard  to  all  the 
.^Ofpumstances  shewn  in  evidence  in- the  cause,  and^  -parti* 
iqglaify,  to  marked  lines  and  reputed  boundaries-    The 
C4^  oC  Shaw  V.  Clemen4sy(a)  Herbert  and  rw\fe  v.  Wiee  ,  .  ^  ^  „ 
mi  (aher9^(Jf)  and  Baker  y.  Seekright^  Leasee  of  Glass-  ®-    ^  « 
•  cMi(c>  iu  thia  Courts  shew  the  sense  of  the  Court  in  fa*  ss9. 
vour  of  marked  and  reputed  boundaries,  when  in  opposi*  Mm^.  in. 


^ 


li0  Si^famne  Court  qf  Appeok. 

Atrilv     turn  io  miatakea  descripdcms  in  deeds  car  sunreys,  or  t« 
s^^-^^r^    mere  coarse  and  distaixre^    It  is  said  in  those  cases  thati 
Bogaii      in  a  ccmflict  of  the  kind,  the  Juries  have  very  wisely  and 
Seekrigiit    generally^  in  diis  country,  disregarded  the  latter,  and  ad^ 
'  hered  to  the  former  criteria^  as  being  more  staUe  and 

permanent,  and  less  liable  to  mistakes  and  misconceptioii* 
Referring  particularly  to  those  cases  for  the  doctrine  I 
mean  to  adopt  on  the  present  occasion,  it  will  be  found 
that  the  decision  in  Baker  v.  Seekrtght^  LeMsee  of  Gbai^ 
coeii  is  perhaps  a  compkte  authority  in  opposition  to  the 
instruction  of  die  District  Court.     In  that  case,  parol  evi- 
dence was  admitted  to  establish  a  marked  line«  which  did 
not  correspond  with  that  mentioned  in  the  deed  either  as 
to  course  or  distance.     It  was  so  admitted,  on  the  ground 
that  the  description  in  the  deed  may  have  been  mistaien; 
whereas  die  marked  and  reputed  line,  being  more  stable 
fluid  permanent,  ought  to  prevail,  or,  at  least,  be  submitted 
.  widiout  prejudice  to  the  consideradon  of  the  Jury.    So,  in 
die  case  before  us,  it  is  very  possible  that  the  survejror  may 
liave  erred  in  his  description  of  die  two  points  beginning 
and  ending  the  line  in  controversy ;  he  may  have  nustakeli 
this  in  the  figure  itself,  and  corrected  it  (as  he  seeiM  t6 
have  done)  in  the  notes  or  explanation  attached  to  ai)d 
made  part  of  his  report  of  the  survey.    So,  also,  dAi 
possible  mistake  may  perhaps  be  shewn  to  have  been  cor- 
rected by  him,  by  actually^  running  and  marking  the  liAe 
claimed  by  the  appellant ;  at  least,  however,  this  is  an  iii- 
quiry  proper  for  the  consideration  of  the  Jury  t 

But  the  instruction  of  the  Dbtrict  Court  does  not  admit 
the  possibility  of  a  mistake  in  this  respect  in  die  survey  : 
it  IS  imperious  on  the  Jury,  in  the  event  of  the  two  points 
in  Kemper* s  survey  being  proved  to  correspond  with  two 
in  G pantos  survey.  That  instruction,  therefore,  omits  to 
give  to  marked  and  reputed  lines,  their  due  weight  with  the 
Jury,  according  to  the  uniform  decisions  of  this  Court  on 
the  subject ;  it  counts  as  nothing  the  various  strong;  chr- 
eumstances  shewn  in  evidence  by  the  appellant  in  favour  of 
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Im  pretensions,  but  s^  up  as  in£riUble^  an^l  as  optwe|ri|«  Apkil, 
ing  every  thing  ^Ise,  a  qriteripp  not^  entitled  unc^r  the  4^- 
ciaions  of  this  Court|  or,  the  usage  of.  Juries  in  this  cpuor 
tiy,  to  such  preemineQce.  In  fifje,  b9ttQming  the  ii^struQ-  9^l^«)it 
tion  upon  the  mere  proof  of  con^espof^dence  as,  aforeteic), 
it  deprives  the  Jury  of  ^e  righlj  Uf  go  into  t^e  whole  evi- 
dence, and  to  give  their  verdict  upon  a  general  conjiidera^ 
tion  thereof. 

^Mch  beijQg  tjie  ch?racter  of  this  instruction,  which  may 
haye  n^sled  th^  Jury,  the  verdic^  ^^^^^  "^9^.  to  %tand.  Oiji 
the  new  trial  to  be  awarded,  if  any  instruction  at  all  is  ne- 
c^sary  to  be  ^ven  to  the  Jury,  it  should  authorize  them 
to  take  into  coo^sidei^ation  all  the  circumstances  Riven  in 
evidence  in  the  cause,  and  especially  the  r^effutedznd  marif 
ed  ^^!^s  proved  and  relied  upon  by  the.  appellant. 

Judg^  Fleming.  There  being  no  difference  of  opinion 
among  the  Judges  as  to  the  merits  of  the  cause,  the  fol- 
lowing is  to  be  entered  as  the  judgment  of  the  Court : 

'^  This  Court  is  of  opinion,  that  the  instruction  given 
**  to  the  Jury  by  the  District  Court  was  erroneous ;  there- 
^  fore  it  is  considered  that  the  said  judgment  be  reversed, 
"  &c.  and  it  is  ordered,  that  the  Jury's  verdict  be  set  aside, 
^  and  that  a  new  trial  be  had  in  the  cause  ;  and  diat,  if 
"  upon  such  trial,  any  instruction  to  the  Jury  be  prayed  by 
^  either  party,  the  instruction  be,  that  if  the  Jury  shall  be 
'*  satisfied,  from  the  evidence  which  shaU  be  before  them, 
^  that  the  point,  litde  red  c,  in  the  plat  made  in  this  cause 
**  by  Henry  D.  Hooe^  suiVeyor  of  Prince  William  County, 
^^  is  the  same  with  the  point  P.  at  a  white  oak  near  Bull 
*^  Run^  in  the  line  M.  C«  on  a  stony  hill,  as  described  in  the 
'*  plat  and  report,  made  by  John  Grant  and  the  commis- 
^^  sioners  appointed  to  make  a  division  of  the  lands  com- 
^  prised  in  a  patent  granted  to  London  Carter  and  five  others, 
"  and  returned  to  the  General  Court  in  the  year  1739,  by 
^^  whom  the  same  was  confirmed  and  made  the  basis  of  the 
^*  decree  for  the  division,  they  ought  to  consider  that  point 
^'  as  a  comer  between  the  pardes,  or  those  under  whom 
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**  they  claim,  from  which  corner,  other  lines  correspond' 
^^  ing  with  the  courses  mentioned  in  that  plat  and  report, 
"  ought  (ff  necessary)  to  be  drawn  by  reversing  the 
**  courses  M •  P.  and  I.  P.  in  Gran^M  survey  respectively, 
^^  unless  the  Jury  shall,  from  the  evidence,  be  further  sa- 
^^  tbfied,  that  an  ancient  line,  corresponding  with  the  line 
^^  M.  C.  in  Grants  survey,  has  been  actually  run  and  mark- 
*'  ed  frx>m  the  point  little  red  a,  (or  any  other  point  on  that 
^  side  of  the  plat,  as  to  the  Jury  may  appear,)  to  the  point 
^  little  red  cin  the  said  Hooe^s  plat  described,  eidier  by  the 
^  said  Commissioners  appointed  by  the  General  Coiut  as 
^^  aforesaid,  or  by  the  parties  respectively  under  whom  the 
^^  present  parties  claim,  or  their  agents  authorized  for  that 
^*  purpose,  in  which  case,  if  no  contravening  evidence  sa- 
<^  tisfactory  to  the  Jury  be  offered^  they  ought  to  establish 
^^  the  line  so  proved  to  have  been  run  and  marked  as  die 
^*  true  dividing  line  between  the  parties.**  Which  is  or- 
dered to  be  certified,  &c. 
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At  the  Term  commencing  the  first  of  October,  1809. 
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Judges,  WILLIAM  FLEMING,  Esquire,  PraidcnU* 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Esquire. 

Attorney-Generax, 
PHILIP  NORBORNE  NICHOLAS,  Esquire. 


Spotswood  againtt  Dandridge  and  others.  oSSfS. 

1809. 

THIS  was  a  suit  brought  by  Akxmder  Spotswood,  the  ^JJS^ 
appellant,  against  the  appeHees,  in  the  late  High  Court  of  ^^^J^ 
Chancery.  The  bill  (which  was  Ued  in  October,  1791)  tj«  Jjo^ 
eharges,  that  Major  General  Alexander  Spotswood,  being  ^.^on  of  the 
seised  and  possessed  of  a  very  considerable  estate,  both  ^^i^] 

taeh    poi 
lion     mut 

•  On  Sunday  the  30th  day  of  Jafy,  1809,  Judge  Lyons,  late  President  of  haTe  been  > 
the  Sapreme  Court  of  Appeals,  departed  this  life,  in  the  .evefUy^fifih  j^  of  ^f'^S; 
his  see     In  eonseqnence  of  his  death,  that  Conrt  now  consisU  of  three  ^  tfut^cunJer 
Judges  only ;  a  provision  having  been  made  hy  law,  that  the  vacancy  shonW  ^      ^ 
not  be  sappfied.    See  vol.  I.  p.  90S,  309.  l^„g  ftdvstar 
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October,  real  and  personal,  made  iahd  {m^llshed  his  testament  and 

x^^^>r^  last  will,  whereby,  among  other  things,  he  devised  to  his 

Spouwood  son  and  heir,  y6hn  Spoiswoody  all  his  lauds  i^nd  working 

DandrMge  slaves  in  tail  malcy  with  several  remainders  over,  and  also 

tf>d  others,  ^y^  ^j^^  tradesmen  and  servanu  which  should  be  employed* 

ry  M  to  any  or,  iriaiyVay,  usM inland  upon  Ms  ihN»e*h*act  of  land  at 
is  not^^wSfi-  ^c  ^iJ^c  of  1^'^  death  j  and  appointed  his  wife  Butler^  El- 
^^^  liott  Benger  and  Robert  Rose^  his  executrix  and  executors ; 

to^  h^^^  **^  ^'^^  *^  testator's  death,  tlie  said  John  Spotswood 
nvenA  cer-  gave  to  his  sisterDor^A^a,  a  t^egro  woman  C^led  Jtfoi/y, 
legatees,  as     who,  proving  pregnant  some  time  after,  was  received  by 

their  proper-   .t*.   ....-'/-.»,.».»,,*     *     ..    _.w     /    ■  ^i  '  •  ^  !•-#•       -  ^  •     -  •  i 

ty  onder  the  him  and  replaced  by  another,  called  Mary  Anrty  who  was 
quent*  acUwi  ^^^  ^^  ^^^  cntailed'slavcs  ;  that,  after  the  death  of  yohn 
aeainst^hlm  ^potswoody  Nathaniel  West  Dandridffc^  who  had  intermar- 
for     other      ri^d  ^Jth  the  said  Dorothea,  demanded  of  Mary  Camp- 

slaTes    whieh      *>  .  '  •  •       •  .f, 

the  tesutor  belly  the  widow  of  the  said  John  Spotawoody  Mollyy  with 
lame  rixht,  is  her  increase,  (four  in  number,)  which  she  declined  deli- 
^o4^  proae^  vering  until  she  should  see  Bernard  Moorey  the  executor 
^ud^  nl  t  ^^  7^^^  Spotswoody  and '  guardian  of  the  plaintiff ;  upon 
prevent    the  which  N.  W.  Dondridge  procured  from  Bernard  Moore  an 

act  of  limita-       •  i  >  <  «,  -  •  -i   ?  -  *  .  »    *    -        •     i  ■    •    ■  >  »     r*    *  ^i       j  »•  i 

tioDB  from  order  lor  th6  said  slaves,  who  were  accordingly  delivered 
at "^w"  «nd*in  ^Y  M****  Campbell;  that  Mary  Ann  and  her  children,  at  the 
^ul-'Sf  th  1*'  ^9^**^  ^f  DandridgCy  were  permitted  by  Bernard  Moore  to 
S^tees.  remain  in  his  possession,  she  being  the  wife  of  a  negro  man 

belongiibg  io  him ;  the  said^iJ^liifrJioj^e  agrecihg  to  pay 
hire  for^  her  ;  that  she  and  her  children  continued  in  the 
possession  of  DandridgCy  under  that  agreement,  till  his 
cleath,  which  happened  in  the  year  ,  during  which 

time  §he  had  a  number  of  children  ;  that  N.  W.  JUandric^e 
left  a 'will,  in  which  he  appointed'  his  son,  Wiltiamy 
and  his  second  wife,  Janey  executor  and  executrix,  of 
whom  the  former  only  proved  the  will,  and  took  possession 
of  Mary  Ann  and  her  children  \  and,  although  acquainted 
with  the  plaintiff's  title,  as  appears  by  a  letter  from  him 
annexed  to  the  bill  as  part  thereof,  divided  the  said  Mary 
Ann  and  her  children  between  the  representatives  of  his 
father,  N.  JV.  Daridridgey  taking  bonds  to  indemnify  him 


agaihiit  the  plaSAtflPs  claim  ;  Aat  die  plaintiff  instituted  a    OeroBxm, 
suit  tn  the  ^District'  Cotirt  of  Richmond  to  recoter  the  sii d 


Mdfy  Arin^  and  such  of  iier  descendants  tf*  A^fe^nrf-  Spotiwood 
tained  by  the  defendants,  executors  of  Nathaniel  fV.  Dan-  'DandrWge 
dHdgej  and  obtained  a  judgmetit  for  Miry  Ann  and  her  '^'^^/^^' 
two  daughtei*s,  fi^m/  and  Hannah^  'as  ilso  Jack  ^s^A 
Potiy^  6hildr^  of  'Bttty^  and  Poliy  and  ydhnm/^  chitdrtn 
6f  Hiinnah;  that,  in  consequence  6f  that  verdict,  Wood- 
son Payne  J  who  intermarried  with  Mary^  one  t)f  the 
daughters  of  iV.  W.  Dandridge^  delivered  to  him  RachtL, 
another  daughter  6f  Mary  Ann^  and  her  two  Children, 
Milly  atid  Henry ;  but  he  has  received  no  satisfaction  for 
the  hires,  Which  he  claims  from  the  agreement  of  A^.  W. 
Dandridge^  who  Was  to  pay  hire ;  that  several  of  the  de- 
sciendants  bi'Mary  Ann^  some  Ofwhom  arenamedin  the  bill, 
others  notkh6wn,  are  in  the  possession  of  Pofr/c/f/firwry , who 
intermarried  with  Dorothea^  John  Jlftor^, who  intermarried 
with  Annay  and  Philip  Payne y  who  intermarried  with  Eliza- 
hethy  daughters  of  the  said  N.  W*  DandridgCy  and  were 
delivered  to  them  by  his  executors ;  that  he  commenced  a 
suit  against  K.  W.  DandridgCy  in  his  life- time,  for  the  ne- 
groes, which  abated  b^  his  death  ;  and  has  since  demand- 
ed them  of  the  present  defendants  without  success ;  and 
concludes  with  praying  a  discovery,  and  decree  for  the 
slaves  and  their  profits,  and  for  general  relief. 

The  answer  of  Philip  Payne  and  Elizabethy  his  wife, 
admits,  that  Mary  Ann  is  the  reputed  mother  of  two 
slaves,  given  as  a  part  of  the  said  Elizabeth^s  portion  of 
her  father's  estate,  the  names  of  whom  are  set  forth ;  that, 
when  they  received  them,  they  were  unable  to  labour,  so 
that  the  trouble  of  raising  them  was  fully  worth  their 
hires  ;  that  the  respondents  heard  of  the  plaintiff's  setting 
up  a  claim  to  the  slaves,  but  deny  that  they  gave  any  bond 
to  the  executor  to  indemnify  him  against  such  claim  ;  al- 
leging, that  the  bond  they  gave  was,  in  the  usual  form,  for 
refunding,  in  case  of  debts  ;  that,  as  to  Woodson  Payne's 
giving  up  the  slaves  in  his  possession,  they  have  often  heard 
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OoTOBsm,    him  say  that  the  pbintifT  agreed  to  return  theml  in  case  he 
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\^^/^^   should  fail  in  this  suit,  and  have  understood  he  is  under  a 

Spouwood     similar  engagement  with  Mrs.  Dandrtdge;  that  they  have 

Oandridge     understood  Mrs.  Dorothea  Dandrtdge  was  entitled  to  a 

^^,^._^,.^^.  proportional  part  of  Major  General  Akxander  Spotsrvood^s 

house  servants,  under  his  will ;  that  none  were  allotted  to 

her  except  Molly  and  JUary  Ann  ;  and,  from  the  great 

length  of  time  which  has  elapsed  since  his  death,  they  are 

now  unable  to  prove  any  thing  respecting  it«    They  refer 

to  his  will,  and  rely  upon  the  act  of  limitations  in  the  same 

manner  as  if  formally  pleaded,  mentioning  among  other 

things,  that  N.  W.  Dandrtdge  died  about  the  year  1785. 

The  answer  of  Patrick  Henry  and  wife,  is  nearly  the 
same  as  that  of  Philip  Payne  and  wife.  They  have  heard 
N.  W.  Dandrtdge  and  his  wife  say,  that  the  negro  MoUy^ 
in  the  bill  mentioned,  was  the  property  of  Mrs.  Dan- 
dridge^  under  the  will  of  her  father  General  Spotswood, 
who  gave  her  a  fifth  part  of  his  house  servants  ;  that  on 
her  marriage  with  Mr.  Dandrtdge^  Mrs.  Campbell^  then 
the  wife  of  John  Spotnvood^  and  mother  of  the  complain- 
ant, was  unwilling  to  give  up  the  said  Molly ^  and  prevail- 
ed on  them  to  take  the  said  Mary  Ann  in  lieu  of  her ;  that, 
after  the  division  of  the  house  servants,  it  appeared  that 
several  valuable  slaves  were  due  to  them,,  and,  as  they 
never  could  get  either  of  them,  they  (after  the 'death  of 
the  said  John  Spotstvood')  took  back  the  said  Motly^  not  in 
full  satisfaction  for  their  share  of  house  ser\'ants,  there  be- 
ing one  or  more  then  due,  counting  fioth  Mary  Ann  and 
31oUy.  Mr.  Henry  farther  states,  that,  being  applied  to  as 
a  lawyer  for  his  advice  (to  the  best  of  his  recollection)  in 
or  before  the  year  1773,  he  advised  that  N.  W.  Dandrtdge 

m 

should  claim  and  hold  Mary  Ann  and  her  children,  as  Jus 
property,  until  the  negroes  due  to  him  as  his  wife's  share 
of  the  house  servants  were  delivered  up,  agreeably  to  die 
will  of  General  Spotswood;  that  he  cannot  ascertain  tke 
time  when  the  claim  set  up  to  Mary  Ann  as  his  absolute 
property  commenced,  but  well  remembers  he  had  refused 
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to  give  her  up^  ^  the  complainant  before  he  asked  lus  ad- 
rice. 

The  answer  of  John  Moore  and  wife  states,  that  they 
have  heard,  and  believe  it  to  be  true,  that  N.  W*  Dan- 
dridge^  deceased,  and  those  who  claim  under  him,  have 
been  in  quiet  possession  of  the  slaves  for  more  than  twenty 
years  since  the  complainant  was  of  full  age,  and  refers  to» 

and  relies  upon,  the  answer  of  Patrick  Henry  and  wife,  and 
the  act  of  limitations* 

No  answer  was  filed  by  William  Dandridgey  the  execu* 
tor.  The  deposition  of  Anna  Catherine  Moore^  one  of 
the  dau^ters  of  General  Spotawood^  fully  established  the 
fact,  that  only  two  negro  girls  (^AfoUy  and  Lucy)  were  al- 
lotted to  her  sister  Dorothea^  as  her  proportion  of  his 
slaves ;  and  she  believed  that  Lucy  never  came  into  the 
possession  of  her  said  sister.  Another  witness,  Benjamin 
Pendleton,  deposed  to  some  circumstances,  (rather  vague 
and  inconclusive,)  tendmgto  shew  that,  between  the  years 
17M  and  1769,  N.  W.  Dandridge  htld  a  part,  or  all,  of 
the  negroes  in  dispute,  by  a  hiring  from  Bernard  Moore, 
the  executor  of  yohn  Sfotswood,  deceased.  The  letter 
from  W*  Dandridge  (one  of  the  executors  of  i^.  W* 
Dandridge)  to  the  jdaintiff,  mentioned  in  the  bill,  was  da- 
ted December  24,  1791,  after  this  suit  was  brought. 
In  that  letter  he  said  that  he  ^  always  thought  the  plain- 
^  tiff's  right  to  dtiary  Ann  and  her  children  was  undenia* 
"  ble.'' 

The  Chancellor  dismissed  the  biU,  with  costs,  where- 
upon the  plaintiff  appealed  to  this  Court* 
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Spottvood 

Y. 

Dtndridge 
and  others. 


WiiHamSy  for  the  appellant. 
MunforddMd  Warden,  for  the  appellees. 

On  the  part  of  the  appellant^  it  was  contended,  thkt  the 
possession  of  die  slaves  in  controversy,  by  N.  W.  Dan" 
dridge,  had  always  been  Jiduciary;  that  the  acknowledg- 
ment by  WilHam  Dandridge,  his  executor,  of  the  justice 
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of  tbe{>huniff.'«  cbam*.  »ad,tbe  suit  aofl  recQu^ery  at  law, 
against  him,  prevented  the  act  of  limitations  from  beiq^ 
a  bar. 

*^^*^^^  Oto  behalf  of  the  apptflets^  it  wasurged,  that  the  tea- 
.timony  lo  pn9we  thai  N.  W.  Jkmdridge's  possesaioQ  ever 
was  fiduciary,  was  very  defective  ;  that,  if  at  any  time  it 
im»  fiduciary  as  to  ^hskSpotswood or  Bernard  Mfore^hh 
executor,  it  never  was  so  as  to  the  piwiti^j  wbo  claimed 
(as  issufi  in  taity  und^r  his  gtcandfiOhar^s  viU^  not  i^er 
jfohn  SpoUavQod^  his  iadiier ;  that  sinpe  it  appesp^  tha( 
the  B90gro  Xtfcy,  iKho  bad  been*  allottedito.  Darof^ea  Dm- 
driSgc^  had  never  been  deliv^ed,  b^t  reimin^d  i»;ith  t;he 
estate,  which  was  held  by  John  Spotswood^  a^d  the  buU^  of 
which  passed  fpcum  him  to  the  plaintifl^  it  would  now  b^ 
iBM|uitoi|s  to  ccmpel  the  descendaQts  qf  Dorptfy^n  Dqn^ 
dridige  to  give  up  Jijlary  Ann  (whom  it  wa^  probable  nh^ 
received  instead  of  Luaf)  and  her  iacreas^  %  thati  accQ^fding 
to  the  ma^m,  that  he  wha  ^eeis  equity  mu^  do  efaiJ^  the 
plaintiiF,  if  be  recovered  the  children  of  i^ry  Amu  shp^i4 
give  up  the  children  of  Lucyi  that  the  acknowledgment  by 
William  Dandridgex  the  executor^  cquld  not  affeqt  the  rights 
of  the  present  defendants,  their  claim  beUig  under  the  te^ 
ia$ory  though  the  property,  in  costing  to  thei^i,  passed 
through  the  hands  of  the  execidor^  neither  (:ouId  the  action 
of  detinue  and  recovery  therein,  against  him^  be  g^ves^  m 
evidence  against  them^  who  wei^  no  parties  to  that  suit,  and 
received  the  slaves  from  him  as  their  property,  by  virtue  of 
the  will  of  his  testier,  especially  as  the  judgment  against 
the  executor  was  for  other  slaves,  held  indeed  in  the  same 
right,  but  not  those  now  held  by  the  defendants. 

Jn  reply ^  it  was  said,  that  the  legal  representatives  of 
yt^hn  SpoUwo^d  (not  the  plainti^  only)  were  responsible 
for  Xucy  andher  ioQi«ase,  if  the  dsfendants  had  a  right  to 
diem ;  ^t  the  phunti^'  was  certainly  eatided  to  4fifqr 
Jkm^  as  being  oae  of  the  ent^hd  slaves;  diattba  j^dg- 
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nent  against  the  executor  bound  the  legatees^  because  they  OoTOBta* 
necessarily  claimed  under  him,  since  they  could  not  get  s^->r^ 
their  legacies  without  his  assent.  Spottwood 

Dandrtdge 

Saturday  J  Cktober  f.  The  Presidtnt,  afiev  slating  the 
case  nearly  as  above^  pvonouaced  the  following  opinion  of 
die  Cmirt  : 

^^  The  defendants  all  rely  on  the  statute  for  limitation  of 
^  actions,  to  bar  tke  plaintiff's  claim,  which  he  would  re-" 
^  pel)  by  urging  that  the  possession  of  the  slaves  by  N.  fPL 
^  Dandrtdge^  under  whom  the  defendants  claim,  was  fidu* 
^  ciary ;  and  being  in  trust  for  the  plaintiff,  must  be  con- 
^  sidered  as  his  possession  ;  therefore,  the  act  of  limita- 
^  dons  cannot  operate  against  him*  Admitting  that  the 
*^  possession  of  JVT.  W.  Dandridge  was  fiduciary,  so  far  as 
**  it  respected  John  Spotswnod^  (father  of  the  plaintiff,)  or 
•*  Bernard  Mo&re,  executor  of  the  said  yohn^  yet,  inas- 
^  much  as  the  plaintiff  claims,  not  under  his  said  father^ 
*•  but  as  heir  in  tail  under  the  will  of  his  grandfathery 
**  Alexander  Spotswood^  the  possession  of  N.  W.  Dandridge 
^  ceased  in  the  year  1/85,  and  this  suit  was  not  instituted 
••  tin  October^  1/91,  there  were  more  than  five  years  ad- 
^  versary  possession  in  the  defendants,  which  is  a  com* 
*  pletc  bar  to  the  plaintiff's  tide. 

*^  This  being  the  opinion  of  the  Court,  and  decisive  of 
^  the  cause,  it  seems  unnecessary  to  investigate  its  merits  f 
•*  in  which  there  appears  much  equity  in  favour  of  the  de- 
^  fendants  ;  and  I  shall  only  add  that  the  decree  is  af* 

••  FIRMED.** 
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Momiaif,  Lassly  against  Fontaine. 

October  9, 
1S09. 

A  patent  for  DEBT  upon  a  hotidy  wkh  condition,  that  if  the  obli- 
u"^' «^"stcr  8^^>  Fcntaine^  do  cause  a  good  and  lawfnl  right  to  be 
8tAte,i8oneof  madc  to  thc  obligee,  Laasii/y  so  that  he  enjoy  peaceable 
acisy  to  which  possession  on  or  bdbre  SepU  19,  179^9  to  a  tract  of  land 
$tat7i9  iK)  .nd  lying  in  Davidson  county,  State  of  Tennessee^  containing 
feiufa'itd  ^ciL  ^40  acres,  granted  by  the  State  of  North  Carolina^  to 
ci^sUtuUW  Stockky  Donaldson,  by  gmnt  dated  July  20th,  1796,  then 
the  Unittd  ^Q  obliffation  to  be  void ;  and  avers,  that  the  defendant 
fbre  the  vaii-  hath  not  made,  &c.  plea^  ^  conditions  performed  ; '  replica^ 

dity  of    such    ,.,.,, 

|Mt«nt  cannot  Uon^  and  issue  tncreupon« 

teoinHteraiiy       q^  ^j^^  ^j^j  ^f  ^j^^  ^^^^  ^y^^  defendant  offered  in  evi< 

3?e  Couru  of  ^^"^^  ^  patent  for  the  lands  in  the  declaration  mentioned, 
any     other    under  the  hand  of  the  Governor  of  North  Carolina  and 

State,    on    a  .  , 

auggcfttioii  seal  of  the  State,  which  State  it  was  agreed  had  a  rig^t  ta 
▼ey  on  which  grant  the  lands,  together  with  a  plat  and  certificate  of  sur> 
Li^as  afor-  vcy  annexed  thereto,  to  which  the  name  of  A*  Foster,  D. 
^^^'  S-  (deputy-surveyor)  was  subscribed ;  as  also  a  deed  of 

bargain  and  sale,  from  uihself  to  the  plaintiff,  bearing 
date  the  same  day  with  the  bond,  upon  which  the  suit  is 
brought  for  the  lands,  as  in  the  bond  described,  together 
with  the  deposition  of  one  ^ohn  Smithy  the  object  of 
which  was  to  prove,  that  he,  with  one  Peyton,  a  surveyor* 
had  gone  round  the  boundaries  in  the  deed  mentioned, 
so  far  as  they  judged  necessi^ry  to  run  the  same,  in  order 
to  ascertain  the  lands.  Whereupon  the  plaintiff  offered  to 
prove,  by  sundry  depositions,  that  the  plat  and  certificate, 
annexed  to  the  patent,  were  not  made  out  and  signed  by 
A.  Foster  J  or  by  his  authority  ;  alleging^  that  if  he  could 
prove  this,  that  the  said  patent  was  a  fraud  upon  the  State 
of  North  Carolina,  and  void.  To  the  introduction  of 
which  testimony,  the  defendant,  by  his  counsel,  objected ; 
the  District  Court  sustained  the  objection,  and  refused  to 
admit  the  evidence ;  and  the  plaintiff  appealed  to  this 
CourU 
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Wickham^  for  the  appellant,  contended  that,  under  such    October, 
a  covenant  as  that  contained  in  the  condition  of  this  bond, 
the  plaindflp  was  entided  to  sue,  on  shewing  a  defective 
title ;  it  wa»  not  necessary  to  prove  an  actual  eviction,  as 
where  the  covenant  is  for  quiet  enjoyment.  "" 

This  was  not  merely  a  covenant  for  quiet  enjoyment, 
but  to  make  a  good  and  lawful  right.  The  words  **  so  that 
^^  he  shall  enjoy ,'^  &c«  cannot  be  considered  as  qualifying 
the  preceding  part  of  the  sentence ;  because  the  enjoyment 
^f  peaceable  possession,  was  only  the  consequence  of  ha- 
ving a  good  and  lawful  right.(a)  (a)  i  BtUitr. 

The  State  of  North  Carolina  might  set  aside  the  patent,  jotmwn.  Cro. 
tar  fraud  in  obtaining  it,  either  by  scire  facias  or  some  'yjl^  j^'  g^ 
other  judicial  proceeding.     The  laws  of  every  country  %^^'^^ 
must  be  presumed  to  be  conformable  to  general  principles  f^^^J^^Q 
of  equity.     It  is  a  matter  of  history,  that  Stokehf  Donald"  ^°V^^  ^  * 
son  forged  surveys  to  an  immense  amount.     If  the  survey 
be  a  forgery,  the  patent  founded  on  it  is  a  mere  nonentity, 
an  ideal  thing ;  nothing  passes  by  it,  and  we  might  clearly 
give  evidence  that  there  was  no  such  land.     It  is  true,  that 
this  Court  cannot,  by  its  act^  vacate  a  patent  emanating 
from  the  State  of  North  CaroUna;  but,  as  between  third 
parties,  (not  trenching  upon  the  sovereignty  of  the  State,) 
the  Court  may  and  must  decide  collaterally  on  the  effect  of 
the  patent. 

Ckdl^  for  the  appellee,  contended,  that  the  point,  wh&- 
ther  there  was  any  land  or  not,  was  not  raised  by  the  bill 
of  excepdons.  That  admits  that  there  was  land ;  but 
states,  that  the  plaintiff  insisted  on  introducing  evidence  to 
prove  that  the  title  was  defective,  in  consequence  of  a  fraud 
in  obtaining  the  patent. 

The  plaintiff  is  estopped  by  the  instrument  on  which  be 
«tte8^  from  urging  the  point  for  which  he  now  contends* 
The  conditions  of  the  bond  not  only  states  expressly,  that 
die  State  of  North  Carolina  had  granted  such  land,  but 
describes  it  particularly*    Instead  of  shewing  that  the  de- 
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OcTOBEBy  fendamt  hadno  title  to  this  land,  the  plaintiiF  undertakes  to 
prove,  that  the  State  of  Sturth  Carohna  never  granteA 
such.  If  this  paper  foe  made  the  foundation  of  the  action, 
it  nu8t  faH ;  because  the  plaintiff  claims  undfr  a  grasft 

-    -  from  N.  Carolina^  and  then  says  that  N,  Carolina  had  no 

land.     Perhaps  an  action  of  deceit  might  Ee« 

As  to  the  objection,  that  if  the  surveys  were  forged,  •&© 
^rant  founded  on  it  was  void,  it  cannot  appear  to  this 
Courrt,  that  surveys  were  necessary.  But  if  they  were, 
the  proper  authorities  in  JV.  Carolina  were  satisfied.  If  the 
State  of  N.  Carolina  did  not  thbk  proper  to  bring  a  scire 
facias  to  vacate  the  patent,  shall  die  State  of  Virginia  un- 
dertake to  vindicate  its  rights  ?  This  Courts  m  the  case  f>{ 

{^iBeik,    Witherinton  v.  M^Donald^{u)  have  lately  said,  that  -flicy 

Munf,  p^.306.  ^^^jj  ^^  g^^  ^^  validity  of  a  patent  to  be  impeadied 

in  this  collateral  way* 

It  is  sufficient  if  the  inferior  Court  gave  a  ri^t  judjg- 
ment ;  it  is  unimportant  whether  thei;-  reasons  for  it  were 
(M  t  Can,     right  or  wrong«(i) 

W'    Jkrni 


r.MiUer. 


Wickham^  in  reply.  According  to  the  arguments  of 
Mr*  CW//,  the  obligee  could  'not  sue  at  all.  He  could  not 
l)ring  an  action  of  deceit,  because,  as  between  him  and 
the  obligor,  there  was  no  fraud.  But  it  is  said  he  is  estop- 
ped by  the  words  of  the  condition  of  the  bond;  which  ad- 
mits that  there  was  such  land.  It  should  be  recollected 
that  these  are  the  words  of  the  obligor.  He  states,  that 
the  land  was  granted  by  the  State  of  N.  Carolina  ;  and  if  it 
cannot  be  foimd,  he  has  not  complied  with  the  condition  of 
his  bond.  But  the  action  was  properly  brought  on  the 
inrarranty. 

The  opinion  of  the  Court  was  manifestly  wnmg.  Wc 
ivere  not  permitted  to  meet  the  testimony  of  the  (defend- 
ant. We  were  not  permitted  to  shew  an  advene  ppsaes- 
«ion  in  the  State  of  N*  Carolina,  or  in  any  person  whatever* 
The  Court  determined,  that  it  was  suficientfor  kimto 
Ifave  iqaduUted  a  doed  puipcating  to  be^a  ^^opvejraiicc  of -^ 
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land  from  him.    Tlus  prevented  us  from  going  further,    Octobkr* 
and  objectnig  that  there  was  no  conveyance  from  Donald^ 
90fu    The  onus  probandi  lay  on  the  defendant  by  the  plea 
of    covenants  performed.      He  introduced  evidence  to 
prove  it,  by  shewing  a  survey  of  the  land,  but  we  were  " 

fnrevented  from  meeting  it,  by  shewing  that  it  was  a  for- 
gery. 

Judge  TucKEU,  (after  stating  the  case.)  By  the  4di 
ar^le  of  the  constitution  of  the  United  StaU$y  ^^  full  faith 
^^  and  credit  shall  be  given,  in  each  State,  to  the  ^u^^cacte, 
^  records  and  judicial  proceedings  of  every  other  State.'' 
A  patent,  under  the  hand  of  the  governor  and  seal  of  the 
State,  is  one  of  those  public  acts  to  which  full  faith  and 
crecfit  must  be  g^ven  in  every  Court  in  the  union,  being  a 
record  of  the  highest  nature.  If  the  Courts  of  this  State 
were  to  undertake  to  pronounce  the  public  act  of  a  sister 
State,  thus  solemnly  authenticated,  void,  in  consequence 
of  any  misfeasance  or  omission  of  duty  in  the  inferior 
ministerial  officers  of  that  State,  whose  faithful  discharge 
of  their  duty  the  patent  supposes,  it  might  lead  to  conse- 
quences far  beyond  the  reach  of  my  foresight.  If  the  patent 
be  void,  or  voidable,  for  the  reasons  suggested  in  the  bill  of 
exceptions,  I  conceive  it  to  be  competent  only  to  the  State 
of  North  Carolina^  and  its  Courts,  to  pronounce  it  void. 
In  what  manner  a  patent  may  be  avoided  in  that  State, 
whether  by  a  scire  facias  issuing  out  of  the  Court  of  Chan* 
eery,  or  otherwise,  we  are  not  informed.  But  no  evi- 
dence, not  of  equal  dignity  with  the  patent  it8elf,(a)  can,  {a)See\  &u, 
I  presume,  be  admitted  in  this  State,  to  annul  the  operation  mther&tm 
of  a  grant  made  in  due  form  by  the  proper  authorities  of  ^-  •W*i>*«flW, 
any  other  State.  I  therefore  think  die  evidence  was  righdy 
rejected  by  the  Court. 

A  second  exception  was  taken  to  the  Coiut's  opinion. 
The  plaintiflT  offered  sundry  depositions  to  prove  that  the  / 
defendant  had  not,  when  requested^  gone  himself  to  Ten* 
nesseej  and  shewn,  or  procured  any  other  person,  to  shew 
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the  land  to  the  plaintifT;  to  the  admission  of  which  testi- 
mony the  defendant,  by  his  counsel,  objected.  And  the 
Court  being  of  opinion  that  the  defendant  was,  by  the  con* 
dition  of  his  bond,  in  substance  bound  to  make  the  plaintiff 
a  lawful  right,  under  which  he  might  enjoy  peaceably  the 
said  land,  but  that  he  had  not  bound  himself  by  the  said 
condition,  to  shew  the  land  to  the  plaintiff,  the  last-men- 
tioned testimony  was  likewise  rejected  ;  and  I  am  of  opi- 
nion properly.  If  indeed  the  condition  of  the  bond  had 
been,  that  the  defendant  should  make  to  the  plaintiff  a 
feoffment  in  fee-simple,  with  livery  of  seisin,  he  might  then 
have  alleged  the  refusal  to  go  upon  the  land  to  give  actual 
seisin  thereof,  or  appointing  an  attorney  so  to  do  in  his 
behalf  as  a  breach  of  the  condition. 

But  having  accepted  a  deed  of  bargain  and  sale  for  the 
lands  from  the  defendant,  there  was  no  obligation  on  the 
defendant  afterwards  to  go  and  shew  the  lands,  unless  he 
had  specially  undertaken  to  do  so,  which,  for  any  thing; 
that  appears  from  the  condition  of  this  bond,  he  did  not. 
I  therefore  think  the  judgment  must  be  affirmed,  there  be- 
ing no  other  point  submitted  to  the  Court  but  the  admis- 
sion or  rejection  of  the  above-mentioned  evidence. 


Judge  Fleming.  It  seems  strange  that  no  notice  is 
taken  in  the  bill  of  exceptions,  of  the  want  of  a  convey- 
ance from  Donaldson^  the  patentee,  to  Fontaine  /  and  as 
no  such  conveyance  appears  on  the  record,  it  may  be  pre- 
sumed that  none  was  exhibited  at  the  trial.  But  as  the 
circumstance  was  omitted  to  be  stated  in  the  bill  of  ex- 
ceptions, this  Court  will  take  no  further  notice  of  it.  I 
am  of  opinion  that  the  decree  be  affirmed. 

Absent,  Judge  Roane. 


:i^ 
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Braxton  against  Gaines  and  others.  Thurtdatt, 

October  if 
1809. 

®  AINES,  executor  of  Robert  Page  and  Pollard^  ad-     '^rberc 
aiinistrator  of  John  White^  brought   a  bill  in  Chancery  ^^*^^i^  j* 
against  the  widow  and  children  of  Carter  Braxton^  de-  deemed  i^mt- 

chotev  for  va« 

ceased,  who  left  no  executor,  and  on  whose  estate  no  per-  hiabie  eonti- 
•on  had  administered  for  the  discovery  of  certain  slaves  gUve,  tbe  cir- 
and  other  property  mortgaged  to  Page  and  White  by  Brax-  Sit*^!iS^h 
toHy  June  10,  1792,  by  deed  acknowledged  and  recorded  i^^^  "^l^'^'lf" 
in  the  General  Court,  for  the  purpose  of  indemnifying  of  »t»  Either, 
them  against  certain  securityships  for  him  ;  but  which  keep*  the 
were  to  remain  in  his  possession,  until  default  made  by  whomitexer- 
him,  to  which  was  added  a  covenant  in  behalf  of  BraX'  glJ^of  owoftp- 
ton^  his  heirs,  &c.  to  save  them  harmless  from  all  acdons,  ^Slxe^^thT^ 
&c.  on  account  of  the  said  securityships,  and  that  he  and  ?I^f^^^ 
his  heirs,  &c,  should  and  would  pay  off  and  discharge,  out  disturb  the 

,  ponestion    of 

q/  the  above  conveyed  or  meant  to  be  conveyed  premises^  the  chiw,  •!- 
out  of  his  proper  estate,  all  such  sums  of  money  as  should  fi,th^  had  in- 
thereafter  be  due  for  principal,  interest,  costs,  &c.     And  ^^y^^  \^^  , 
that   it  should  be  lawful  for  the  mortgagees,  and  each  of  ^J^^^^t/** 
them,  &c,  who  should  be  brouf^ht  in  leopardy  by  breach  morfgagees  a- 
of  the  proviso  m  the  mortgage,  or  of  that  covenant,  m  securitysliii)*. 
any  respect,  by  action  or  otherwise,  instantly  to  take  pos- 
session of  the  premises,  and  sell  and  dispose  thereof  at 
public    auction,  for  the   purpose  of  indemnifying  them- 
selves, &c. 

The  bill  suggests,  that  after  Braxton*s  death  all  the 
mortgaged  property  which  remained  alive  and  unsold^  came 
to  the  hands  of  his  widow  and  children,  of  whom  the  ap- 
pellant was  one,  and  at  that  time  of  full  age,  or  to  some 

or  more  of  them,  but  to  the  hands  of  which,  and  in  what 
proportion,  the  plainuffs  cannot  say ;  but  call  upon  the 
defendants  to  discover  what  has  come  to  their,  or  either  of 
their  knowledge,  concerning  deaths,  births,  and  sales  out 
of  the  said  property,  as  well  before  Braxton's  death  as 
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after,  and  by  what  •  right  or  title  thcy^  or  either  of  them, 
hold  the  same  or  any  part  thereof  And  that  they  may  be 
severally  forcelosed,  unless  they  indemnify  the  j^aindfls  by 
a  certain  day ;  and  for  general  relief. 

Elizabeth  Corbm  Braxton^  the  oiJy  8q>peOant  from  the 
Chancellor's  decree,  according  to  the  prayer  of  the  bill, 
by  her  answer  states,  that  she  is  possessed  of  Thamar 
and  four  others  descended  from  her,  and  that,  since  the 
date  of  the  mortgage  referred  to,  Thamar  has  had  two 
children  i  but  contends,  that  those  slaves  could  not  be  con- 
sidered as  the  property  of  her  deceased  father,  at  the 
date  of  the  mortgage,  (^tme  10,  1 792,)  for  that  twen^ 
years  ago,  (that  is,  in  March^  1780,  the  answer  being 
sworn  to,  March  15,  1800,)  before  the  said  Thamar  had 
any  increase,  she  was  declared  by  her  father  to  be  hwown 
and  peculiar  property ;  was  considered  generally  as  belong* 
ing  to  her,  and  particularly  by  the  mortgagees,  Robert 
Page  and  John  White^  intimate  in  her  father's  family  by 
their  intermarriage.  That  the  defendant,  when  of  very 
tender  years,  received  a  present  from  her  grandfadier» 
Richard  Corbin^  which  was  deposited  in  the  hands  of  hoc 
father,  who  having  failed  to  invest  her  with  it,  it  being  m. 
money,  declared  to  her  that  the  said  slave,  Thamar  and 
her  children,  were  her  property,  and  that  as  she  had  so 
long  had  possession  of  her,  and  it  was  so  notorious  that 
the  property  was  hers,  she  considered  it  entirely  unneces- 
sary to  require  a  bill  of  sale,  or  any  other  instrument  of 
writing,  to  insure  to  her  property  which  she  had  for  such  ' 
a  series  of  years  held  and  enjoyed  as  absolutely  and  indis- 
putably hers*  That  not  only  the  right  of  the  slave  was 
not  in  her  father  at  the  date  of  the  mortgage,  but  he  was 
not  invested  with  the  possession  of  them,  she  having  lent 
the  slave  Thamar  to  her  brother,  with  whom  she  thea 
lived  as  a  cook,  and  her  children  with  her,  by  the  defend- 
ant's permission. 

The  affidavit  of  Francis  Corbin  states,  that  he  weU  re- 
members that  when  diis  defendant  was  ^  litde  giil^  ^e 
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jMotisAity  of  her  grandfather,  Richard  Corbtn^  brought  her 
to  Lnneviile^  where  she  lived  for  several  years.  That  a 
negro  womafi  then  attended  her  as  a  nurse,  by  the  name 
of  Thamarj  and  that  it  was  always  understood  in  the  fa- 
mily that  his  father.  If.  C.  had  given  the  said  negro 
woman  to  the  defendant,  Ann  C.  Braxton.  That  since  his 
return  from  England^  where  Mr.  BraxtorCs  affairs  had 
been  the  subject  of  his  father's  unceasing  reflections,  he 
has  been  frequently  advised  by  him  to  take  care  that  his 
niece,  the  defendant,  did  not  lose  her  maid  Thamar  and 
her  children  in  the  scuffle,  for  that  U£  had  paid  Mr.  Brax* 
ton  100/.  sterling  for  her,  znd  given  her  to  the  defendant. 
He  adds,  the  particulars,  as  collected  from  him,  are 
these :  Mr.  Braxton^  being  pressed  in  Williamsburg  for 
that  sum,  applied  to  his  father  for  it.  He  advanced  it  for 
hinci  by  a  bill  of  exchange,  and  gave  it  to  the  defendant. 
It  was  to  lie  in  her  father's  hands,  and  interest  to  accumu- 
late on  it  till  she  should  marry  or  come  of  age.  But  by 
agreement  a  short  time  afterwards,  and  long  before  Mr. 
Braxton  became  embarrassed  in  his  affairs,  the  said  ne- 
gro woman  and  her  increase  were  given  to  the  defendant 
in  lieu  of  the  said  100/.  sterling  and  interest.  She  has  re- 
mained the  property  of  the  defendant  ever  since ;  and  un« 
til  called  on  to  state  what  he  knew  of  the  matter,  he  did 
not  imagine  her  right  had  ever  been  contested. 

This  affidavit  was  admitted  to  be  read  as  evidence  i]\ 
like  manner  as  if  the  examination  of  the  witness  had 
been  taken  by  a  commissioner.  There  is  no  other  evi- 
dence in  the  cause  as  between  these  parties  upon  this  pais 
ticular  point. 

The  Chancellor  (the  late  Mr.  Wythe)  decided,  that  the 
defendant  had  no  tide  to  the  slaves,  and  that  they  be  deli* 
vered  up  to  commissioners  to  be  sold,  &c.  The  defendant 
ul.  C  Braxton^  alone,  appealed  to  this  Court. 


October, 

»8   9 


Bn«xloa 

V. 

Gaines 
and  othftro. 


Call^  for  the  appellant,  (Miss  Braxton^)  contended^  that 
the  decree  of  the  Chancellor  could  not  be  supported  <m 


V 


.j^ 
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OcTOBs%  anjr  gfround  whatever.    An  iHtenrpt  had  beea  mAia  Wr 

kJ^^^  charge  her  as  a  mere  vqkinteet^  when  she  was  s^purefum^ 

Braxtna  f^j.  valuable  conskkration*    The  property  waa  ptud  ta  her 


Gaiuet       by  her  father,  lonsr  before  |he  daie  of  the  mnrtrairr,  isb 
.  lieu  of  a* sum  of  money g^veu  her  by.  her  grandfather;  alla» 

bad  been  upwards  of  twenty  years  in  peaceable  paBsessioii^ 
and  had  exercised  every  act  of  ownership  oirer  it.  Thouglr 
^e  lived  in  her  father^  family^  3fet  no  possession  adverMr 
to  hers  was  attempted  to  be  proved* 

But  even  if  her  tide  could  be  di3turbcd,  the  piaintiffb 
IBuet  sb^w  that  her  father  was  the  proprietor  of  tbe  pno* 
perty  at  the  time  of  the  transfer  to  his  "daiig^itev,  and  Jt»i 
debted  in  a  sum  vastly  beyond  bis  abSity  to  pay*  It  ia 
not  enough  to  shew  that  a  Donoii  f ^  inehhted^  but  it  must 
be  fnrtber  shewn  that  h«  was  so  much  indcHed  at  i&e  tinrn 
of  the  gift,  as  not  to  be  abk  to  make  it,  without  injury  fts 
fa)  Ctntp.hn,  his  creditor8b(a) 

Cddog'an  et 
aL  v.  Kermet 

tt  l^i      Wardm,  for  the  appeUees^  obsemd,  that  U  was 


dL"1rotrt^'  in  the  bill,  and  not  denied  in  die  answer,  dwt  die 
Ihtm^'i^v^  whom  the  complsinams  represented  had  paid  upeward»  o£ 
11.    SHiemon  ^fiootm  as  sureties  of  Garter  Braxton^    h  was  also  a  woiP- 
s  Mk,  4ti.    ter  of  record,  as  well  as  of  public  notoriety. 
k(f^e,  Cvwp.      With  respect  to  the  slaves  in  question,  the  posatSMoi^ 
t.  Hammnd^  ^^  always  in   Carter  Braxtwn*      His  danghler^    MisK 
I  ^tk.  13.       Braxton^  was  an  inmate  in  hsar  Suiter's  house  at  the  time 
of  the  mortgage,  and  so  cotttimied  ever  sinosw     Thsat- 
being  no  public  conveyance  of  the  property  to  Miss  Bnofh^ 
tons  the  possession  of  her  father  was  sufiicittnt  to  iadtioe  ft, 
purchaser  to  take  a  conveyance*     Miss  Braxttm  does  not. 
pretend  to  chuni  the  slavey  by  any  deed  or  record.    She 
only  says,  that  her  £Hher  gawe  her  the  opegno  Thmmar^  vm^ 
consequence  of  a  sum  of  money  appropriated  hf  hiaa^ 
which  had  been  jfiveti  to  her  by  her  grandimher*     Tb^' 
testimony  of  Francis  Corbiriy  as  to  this  fact,  is  mere  h^r^ 
^«ry,  and  diiScn^  in  some  tespects^  froici  tiic  aiteountgivm 
bf  JNilsB^itTiMtf^iflieraiis^eiv    A  siate^  t^t  hjnfcrtMwi^ 
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ISS 


who  was  the  grandfather  of  Miss  Braxton^  lent  lOOL  stcr-    ^®T£5*»» 

ling  to  Carter  Braxton^  which  was  to  lie  in  his  hands,  and 

the  interest  to  accumulate,  till  his  daughter,  the  appellant, 

came  of  age.  There  is  no  evidence  that  this  sum  of  money 

was  paid  for  the  negro,  but  hearsay*     It  is,  in  fact,  only 

a  giji  from  Carter  Braxton  to  his  daughter,  and  subject  to 

fdl  die  legal  consequences  of  sudi*    She  cannot,  therefore, 

be  considered  as  a  purchaser^  nor  can  the  decree  of  the 

Chancellor,  on  any  principle,  be  reversed. 


\Wirt  and  Randolph  also  argued  the  cause  at  large  ;  hut 
die  Court  being  clearly  of  opinion  that  Miss  Braxton  was 
iD  be  regarded  as  a  i^ir  purchaser^  for  a  valuable  consider- 
ation paid  by  her  grandfather,  the  only  point  of  any  hn- 
portanceleft  to^be  considered  was,  whether  she  had  held 
an  eocchaive  possession  of  the  slaves,  and  exercised  acts 
•f  ownership  over  them*  This  being  a  matter  of  evidence^ 
more  than  of  iegai  inference^  it  is  deemed  unnecessary  to 
insert  the  arguments  at  the  barj  further  than  has  already 
httn  done*] 


154  '    Skpreme  Court  of  Appeals^ 


Oc^Z'r'^Tth    ^^^»  Administrator,  with  the  will  annexed,  of  Rag^ 
*^^*  dale,  against  Govan, 

Although  a      WARDEN,  for  the  appellee,  moved  to  take  up  this 

Palf/iible    fri"  r  •  j   i  •  i  »• 

vofoti^  bill  of  cause  out  of  Its  turn,  as  a  delay  case,  notwithstandmg 
Se^Sion  of  ^^^^e  wa^  a  bill  of  exceptions  in  the  record.  But  he  con- 
tow  ia"'^?^  tended,  that  the  exceptions  were  merely  frivoK)U8,  being 
•ufficieiit  to     to  thjs  opinion  of  the  Court,  refusing  a  motion  for  a  conti- 

pre\ent    this  *  /  w 

Court   from    nuance* 

taking  up  a 
Oause    out  of 

dock™**ai  a  Wickham^  for  the  appellant,  had  no  objection  to  bring- 
Veu  if*thc  ^°S  ^^  ^^^  cause  at  any  time  ;  but,  as  counsel  for  the  ap- 
point be    in  pellant,  he  wished  to  be  heard.     He  would  never  contend* 

aiiv       degree  -  . 

doubtful.  It     that  the  rule  of  the  Court  for  taking  up  such  appeals  as 

taken  up.        were  merely  for  delay,  out  of  their  turn  on  the  docke^ 

should  be  evaded,  by  introducing  into  the  record  a  frivo* 

lous  bill  of  exceptions;  but   this,  he  observed^  was  not 

such  a  case.     The  principle  involved  in  it  had  been  recog- 

fe)  \^3^^  nised  in  the  case  of    Chisholm  v.  Anthony^^a)   in  thi^ 

.  Court. 

The  case  was  this,  yames  Govan  brought  an  action  of 
debt  against  John  Fox^  administrator,  with  the  will  an- 
nexed, of  Drury  Ragsdale^  in  the  County  Court  of  King 
William^  on  a  bond  of  his  testator.  At  the  March  term, 
1807,  the  defendant  pleaded  ^"^  payment  ;^  upon  which  issue 
was  joined :  at  the  August  term  fallowing,  he  moved  the 
Court  for  a  continuance  of  the  cause  till  the  next  term,  on 
affidavit  (made  a  part  of  the  n  cord)  that  ^  he  had  been 
*^  prevented,  since  the  last  Court,  by  indisposition,  from 
^^  obtaining  a  settlement  of  his  administration  account,  &c. 
**  that  commissioners  were  appointed  for  that  purpose ;  and 
"  that  he  was  desirous  to  obtain  a  settlemrnt  with  all  speed.'* 
The  bill  of  exceptions  further  states,  that,  by  the  next 
term,  the  defendant  expected  to  have  the  seitl  -ment  o  hi* 
account  aforesaid  recorded  in  Court;  ^^  soas  that  by  ascer^ 
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^  taining  the  state  of  the  assets  id  his  hands,  he  might  know 
^  whether  it  would  be  necessary  for  him  to  amend  his 
^  plea.''  But  the  Court  upon  seeing,  among  the  papers 
in  the  cause,  a  memorandum  filed  containing  a  statement 
of  the  bond  on  which  suit  was  brought,  with  a  calculation 
of  interest  up  to  the  time  of  several  payments  which  had 
been  made  ;  and  also  a  mortgage  from  the  testator  for  the 
same  debt,  (which  statement  and  mortgage  are  set  out  at 
large,)  refused  to  continue  the  cause*  A  verdict  was  ob- 
tained aga'.nst  the  defendant,  and  judgment  thereupon, 
which,  on  appeal  to  the  District  Court  of  Kinff  and  ^ecn 
was  affirmed*  From  that  judgment  the  defendant  agsun 
appealed  to  this  Court. 


151 


OCTOBBl^ 


Judge  Roane  was  opposed  to  taking  up  the  case* 
There  might  be  suffiacnt  grounds  for  continuance*  Where 
a  bill  of  exceptions  is  palpably  frivolous,  and  the  Court  can 
have  no  doubt  of  it,  the  cause  will  be  taken  up  as  a  delay 
case*  But,  without  giving  any  opinion  on  the  meriiS|  he 
did  not  think  this  such  a  case* 

Judge  TuCKFR  thought  there  were  prima  facie  good 
grounds  for  the  indulgence  asked  for  by  h^  appellant; 
especially  as  the  creditor  had  thought  proper  to  commence 
an  action  on  the  bond,  by  which  the  executor  might  even- 
tually be  charged  personally,  'nstead  of  pursuing  his  re- 
medy on  the  mortgage.  He  mentioned  the  case  of  Hooi 
t.  Nanny  and  others^(l)  in  which  this  Court  had  reversed 


(1)  Hook  ajaintt  Nanny  and  others. 

November  9»  1805. 
Order  Book,  No.  5.  p.  239,  MS. 


A  OmrC^ 

gratinp-flr 
rcfiisi  ip:  a 
continuance 


of  n    cnusCy 
TOTS  WM  an  action  of  trespass,  asvault  and  battery,  an!  false  im-   onfrht  to  exer^ 

irisomnent,  brought  by  the  appellee,  Nanny,  and  five  of  e  9.  her  chil-  Sl^^.^^;^,""^^ 

drcn,  in  the  County  Court  of  Montgomery,  for  the  recovery  of  their  therefore,    a* 

parly  be  rnT<»4 

.    *»to    a     trial, 

when  it  appears  fronxthc  feet*  stated  in  a  bill  of  exceffifon^,  thnt  he  waa  entitled  to  a  •    -ti- 

nuance,  tijjttcl|^umt  oblaiaed  against  kim  willf  for  tiut.  causc>  be  rerersea  |,^  ^  Superior 
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HerovBc,    a  jodgment^  because  the  Court  below  bad  refoged  a  Doati* 

yjf^!^^^   nuance  when  it  ought  to  have  been  granted.    The  case  of 

for  .      Chitholm  v.  Anthony ^{^  turned  upon  the  equi^  of  attoir* 

T. 

Mm  freedom.    PUth  that  the  pUintiffs  are  alavefl.  tnd  the  propeitjr  of  te 

fa^  1  Heru  U  defendants.    Replication^  that  they  are  free  persona,  and  not  slaves. 
Mm/,  97.  ^^  ^^^  ^^^  ^j^  defendant  (ffooi)  filed  three  several  brils  of  cxccp- 

iion  to  tiie  opinion  of  the  Court*  one  of  which  was  in  tbe  lollowin|; 
words :  **  On  this  cause  heii^T  called,  the  defendant,  Book,  TnoT«d  tSip 
**  Court  for  a  continuance,  stating^,  on  oath*  that  one  of  bis  counsel,  in 
**  whose  assistance  he  materially  relied,  was  absent.  He  further  tta- 
^  ted,  that  Biram  Ballard  was  a  material  witness,  and,  without  whose 
^  testimony,  he  could  not  aafoly  go  to  trial ;  that  lie  had  enclosed  a 
<^  subp6Boa  in  a  letter  directed  to  Alexander  Smyth,  one  of  his  counssj. 
'*  to  be  by  him  conveyed  to  the  sherift'  of  Grajftou,  in  which  Count/  the 
**  witness  resided ;  that  the  letter  was  neglected  to  be  delivered  by  tte 
**  person  to  whom  it  was  confided ;  that  t  h  person  to  whom  it  was  con* 
^  fided  was  the  J^eputy  Cleric,  who  did  not  know  tiie  letter  contained  a 
<*  subpcna.  He  Anther  stated,  tbait  he  had  reoentJy  discovered  tetti- 
*'  mony,  which  he  conceived  very  material,  in  the  State  of  Ntwth  Car^ 
**  Una,  9^ich  he  had  not  been  able  to  procure.  On  these  fiu:ts»  the 
**  counsel  for  the  defendant  founded  the  motion  fer  a  continuance,  as  it 
**  was  the  first  time  the  cause  was  called.  But  the  Court  overruled 
<<  the  motion ;  the  counsel  for  the  pUintifis  agreeing  to  admit  a  cer« 
"  tain  affidavit  taken  by  the  defendant,  which  was  said  to  contain  some 
*<  of  the  information  thus  lately  discovered ;  and  determined  that  the 
**  cause  should  come  to  trial :  the  defendant's  counsel  objected,  anf|^ 
**  to  save  the  benefit  thereof,  prayed  that  this  his  bUl  might  be  sealed^ 
•*  which  was  done.** 

Fmtiet,  that  the  plaintiflQi  were  entitled  to  their  feeedom,  and  judf* 
ment  thereon,  in  the  County  Court,  from  which  an  appeal  was  taken  ty> 
the  District  Court,  holden  at  the  Sw€et  Springt,  where  the  judgmeat 
was  affirmed,  and  I'ook  again  appealed  to  this  Court 

Saturday,  November  9,  1805.  The  opinion  of  the  Court  was,  that 
the  judgments  were  erroneous  in  this  :  **  that  the  cause  ought  to  have 
**  been  continued  fnr  one  term,  on  the  motion,  and  at  the  covts  of  the 
**  said  John  JTsoi,  for  tiie  veaKms  aasigned  by  him  in  his  first  biD  of 
**  exeeptions.**  Judgaients  of  the  District  and  County  Courts  fe?ersed» 
verdict  set  aside,  and  a  new  trial  directed. 

COl^Intbeoaseof  ITsoitaod  Bmmhw.  Tma^^Aiytmck,  297-  tkeSn- 
yssme  -Court  af  the  Uniied  States  decided  diuetendy  ;  being  of  opiaisB 
that,  after  a  cause  b  at  issue,  the  granting  or  refusing  a  continuance  in 
«<  merely  a  nuMler  of  fewv  and  diserttiMi  s*  sad  thai  the  ^iomt 
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kig  M  executor  or  administmor  to  amend  hb  {dea^  arfiir^ 
tiler  infonnatiQB  of  Ae  state  of  die  aseets  might  vender  it 


loOv* 


Jiid|;e  Flivinc  said,  it  wae  die  tmaoinioas  opinioii  of 
the  Cottity.  that  die  cause  sliould  notbetaheaup  as  a  deliq^ 


BloWt  Admiairtrator  of  Kello,  agama  Taylor  and    satur^, 
another,  £xecutors  of  Wiiiiams*  i809. ' 

THE  appellant  obtained  an  injonctioii  in  the  Superior  On.  ^«  <I^<*^ 
Court  of  Chancery,  for  the  WiUkuMburg  District;  to  suy  injunction, 
proceedings  on  a  judgment  at  law  rendered  by  the  Dis-  anttuksafr^S 
trict  Court  of  Sufolk.    On  die  coming  in  of  die  answer,  ^,  ^^"*tt 
die  Chancellor  '"^  being  of  opinion  that  the  question  was  ^{^.^'^ 
^  purely  of  a  legal  nature  ;  diait  (contrary  to  the  allega-  ^}^  '^^^^ 
^  tions  of  the  plaintiff)  a  fair  and  full  trkd  thereof  had  been  vithmit   hit 
^  had  before  a  Court  of  Law ;  that  the  plaintiff  made  noef-  miss  the  bin 
^  fort  before  that  Court  to  obtMn  a  new  trial  of  the  issu^ ;  time  tharTe 
«  and,  dierefore,  d^  to  interfere  fordier  in  die  caee  would  \^lZn!^ 
^  be  aB  assumptioik  of  power  on  the  part  of  this  Court,  ^^n^* 
^  w^hich  wo«dd  go  to  confound  all  cfistinctkni  between 
^Courts  of  Law  and  Courts  of  S^ty,  or  rather  to  destroy 


boll  into  the  merits  of  tie  qoestkNi*  wbether  the 
^  Covft  faelttw  ou^t  to  lUiTe  granted  a  ooiitinasnoe  of  the  eaute.**— 
^Mcrcy  S0  to  the  propriety  of  the  decision  in  that  case,  vrhich  was  sub- 
aiitted  without  argumentt  and  seems  not  to  have  been  fully  considered. 
Courts  may  and  fntut  often  exercise  a  discretion ;  but  it  has  always 
been  held*  that  it  roust  be  a  iound  and  /^^j^a/ discretion.  Were  it  other* 
wise»  a  party  might  be  as  much  aggrieved  by  an  arbitrary  or  erroneom 
exercise  of  discretion  during  the  progress  of  a  cause,  as  by  the  most 
erroneous  opinion  on  the  final  judgment ;  ^d  yet  in  one  case  he  could 
obtain  lediet*  betoe  s  higher  tribunal^  but  not  in  tibe  other*] 


/ 


IdO  Supreme  Court  of  Appeals. 

OcTOBBs,    ^  altogether  the  utility  of  Courts  of  Law,  hj  abolishing 
-^    ^^  their  decisions  and  taking  up  a  fresh,  without  any  new 


Blow  a  circumstance  or  colour  of  equity,  cases  peculiarly  within 
Tavi  r  **  the  province  of  those  Courts,  and  which  they  had  prc- 
"  viously,  fairly,  and  solemnly  decided,"  (on  the  6th  of 
October^  180*4,)  dissohed  the  injunction^  2j\A^  at  the  same 
time^  before  any  replication  was  filed  by  the  complainant^ 
dismissed  the  bill;  declaring,  that  "^  the  principle  on  which 
*^  the  dissolution  took  place,  went  to  the  entire  extermina- 
*'  tion  of  the  cause  from  xh\t  Couru"  From  which  decree 
an  appeal  was  taken  to  this  Court* 

After  an  argument  on  the  merits^  by  George  K.  Tayhr^ 
(or  the  appellant,  he  contended  that,  if  all  the  other  points 
should  be  against  him,  the  decree  must  be  reversed,  be* 
cause  the  Chancellor  had  dismissed  the  bill  at  the  same 
time  that  he  dissolved  the  injunction.  A  party  may  go  in- 
to a  Court  of  Chancery  as  a  matter  of  rights  and  may  ask 
jan  injunction,  as  a  favour^  from  the  Court.  But  after  the 
injunction  is  dissolved,  h^  has  still  a  right  to  reply  to  the 
answer  of  the  defendant,  and  continue  his  cause  as  an  ori- 
ginal suit,  for  a  hearing  in  chief. 

The  whole  Court  (consisting  of  Judges  Fleming, 
Roane  and  Tucker)  were  clearly  of  opinion,  that  the  com* 
plainant  had  a  right  to  continue  his  cause,  as  an  original 
suit,  after  the  dissolution  of  the  injunction  ;  and  directed 
z  decree  to  the  following  effect  to  be  entered :  ^>  That  there 
^^  was  no  error  in  so  mu<  h  of  the  decree  as  dissolved  the 
^  injunction  ;  but  that  the  Court  erred  in  dismissing  the 
*'  bill,  which  should  have  been  retained  for  further  pro- 
^*  ceedingSy  with  leave  to  the  parties  to  take  deposition^/* 
&c. 
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Eppes's  Executors  agaimt  Cole  aiid  Wife-  "^l^lirjt!? 


1809. 


ASSUMPSIT   brought  by  yohn  Cole  and  Xtbt^ca  ^^  "^^^ 
his  wife  (late  widow  of  Hamlin  Eppes.  deceased)  against  occupation  •/ 

lartdf  by  per- 

Petef  Eppee^  in  the  District  Court  of  Petenburgh.  migMon    %xA 

The  declaration  contained  three  counts  ;  lst«  For  use  piaiBtjfl;<m  m 

and  occupation,  for  19  years,  of  252   acres  of   land,  Jjj^'u)  a^ 

which  were,  at  the  time  of  such  occupation,  the  proper-  ^i>?«»ntiff  « 


certain    sum. 


ty  of  the  plaintiff's  wife,  who  was  then   a  feme  sole^  <>«•>  iogen 

,      .  ,  ^  ,       tei-ms,  to  pay 

laying  the /^r^mi^tf  to  the  plaint ijri  ;  2d.  ^antum  vale*  him  to  bit  at. 

tisftHstioii    lot* 

&a^,  for  use  and  occupation,  for  19  years,  of  another  mek  use  and 
plantation,  containing  the  same  number  of  acres,  (being  u^^^^l^. 
the  dower  land  of  the  said  Rebecca^  by'  permission  of  ^^JjJJl  ^ 
plaintiff  Rebecca  before  the  marriage,  and  of  plaintiff  ^  Jj*^  ^^ 
jfohn  since  i  3d.  That,  in  consideration  that  defendant 
had  the  use  and  occupation  of  252  acres  of  land  (being  that  laeh  ael 
the  dower  land,  as  aforesaid)  for  19  years,  by  the  per-  ^"ntainablT 
mission  and  assent  of  plaintiff  Rebecca*  before  the  mar-  'w/Awa  pro^ 
riage,  and  of  plaintiff  jfohn  since^  defendant  assumed  pr^>v»*e.  But 
to  pay  them  to  their  satisfaction.  Plea,  non  anumpsit  /  left  open  in 
and  issue.  ^umt  y 

At  the  trial,  the  defendant  demurred  to  the  evidence, 
which  proved,  that,  in  June^  1787,  a  conversation 
passed  between  John  CoUy  the  plaintiff,  and  Peter 
Eppea^  the  defendant,  wherein  the  plaintiff  told  the  de- 
fendant, **  Col.  Eppess  you  have  ^rea^/y  deceixfedmey  as 
**  to  the  thirds  of  that  land ;"  the  defendant  replied, 
•*  that  he  had  ;  but  that  he  had  written  to  his  brother 
**  concerning  the  business,  and  had  got  his  answer,  and 
^  that  it  should  be  settled  directly  ;  and  you  (meaning 
•*  the  plaintiff)  «/iti[// 6^  paid  therefor  to  your  satisfaC' 
*'  tion.^^  It  was  further  proved,  "  that  Hamlin  Eppei^ 
**  the  former  husband  of  the  plaintiff  Rebecca^  and  un- 
**  der  whom  the  plaintiffs  claim,  died  in  the  month  of 
^^  Junej  1 774  ;  that  the  defendant  was  then  in  pcuur 
Vol.  IV.  X 
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October,    *'  sion,  to  wit,  in  1787,  and  had  been  ever  since  the 

v.,^^-^^^    *'  year  1774,  before  the  death  of  Hamlin  Eppes^  of  the 

^'^  oitorf  **^  "  ^™^»   ^°  one-third  of  which,  as  dower,  to  wit,  252 

^         "  acres,  the  plaintiffs  were  entitled  in  right  of  the  pbun- 

■  "  tiff*  Hebecca,  until  the  year  1794,'  when  dower  was  as* 

^  signed  the  plaintiffs,  by  a  decree  of  Dinwiddie  County 

**  Court  in  Chancery/'     It  was  further  proved,  "  that 

^  the  said  land  was  worth  at  least  fifteen  pounds  per  an-- 

^^  num  ;  and  this  being  all  the  evidence  introduced  by 

^  the   plaintiffs,"  the  defendant   demurred*     A  condi* 

tional  verdict  was  found  for  285/.  damages* 

The  demurrer  being  argued,  the  District  Court  gave 
judgment  for  the  plaintiiFs  |  from  Which  the  defendant 
appealed ;  and  having  afterwards  dted^  the  appe'd 
was   revived  by  his  executors. 

George  K*  Taylor  and  Robettaon^  for  flie  appellants, 
contended,  l^t.  That,  upon  the  facts  disclosed  in  the 
demurrer,  the  action  of  aesumpisit^  for  use  and  occupa- 
tion, was  not  maintainable  ;  2d.  That  the  promise  (what* 
ever  it  intended)  having  been  made  in  1787,  and  the 
plaiutiff  having,  seven  years  after,  to  wit,  tn  1794, 
claimed  and  obtained  an  assignment  of  dower  againat 
ihe'said  defendant  by  a  decree  of  Dinwiddie  Court,  by 
such  subsequent  proceedings  relinquished  the  beaefit 
they  might  have  claimed  from  such  assumpsit^  and 
either  obtained,  or  might  have  obtained,  by  that  decree^ 
full  satisfaction  for  the  time  that  the  dower  was  with* 

held. 

1st.  In  support  of  the  first  point,  they  argued,  that  of* 
9umpsit  would  not  lie  for  rent,  before  the  stat.  11  Geo^ 
II.  c.  19.  which  never  was  in  force  in  this  country ;  and 
that  assumpsit  for  use  and  occupation  even  under  that 
statute,  can  only  be  maintained  where  the  defendant 
hrfdn  by  pemussion  of,  or  by  demise  from,  the  plain*' 
(a)  I  E«p.  a:  tiff  i(d)  therefore  such  action  will  not  lie,  where  the  pos- 
(6)  l^id.        Session  has  been  adverse  or  tortious.{i)  Here  there  is  no 
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proof  of  possession  by  peryiission  of,  or  contract  with  th«    ^^  j^*** 
plaindfis  ;  but,  on  the  contrary,  the  possession  appears    \«^^^-^^ 
to  have  been  adverse  ;  for  the  defendant  is  in  possession       eutort 
before  Hamlin  Eppen^B  death,  and  remains  so  until  1794*  cote  and  wife. 
Until  1794  the  plaintifis  never  are  in  possession*     They  * 

then  obtain  it  in  consequence  of  a  suit  in  chancery, 
laying  claim  to  dower.  This  long  continued  possession 
of  the  defendant,  (against  those  who  never  were  in  pos- 
session until  the  decree  of  a  Court  bestowed  it  upon 
them,)  without  paying  any  rent  in  the  mean  time,  is  utr 
terly  irreconcilable  with  a  possession  by  permission,  or 
under  contract.  The  presumption  is,  that  he  held  as 
fee^-simple  proprietor  by  a  purchase  from  Hamlin  Eppes. 
It  he  did  not,  but  was  his  tenant  merely,  he,  after  his 
death,  either  paid  or  was  liable  to  pay  rent  to  his  heir 
at  law,  in  whom  was  the  reversion,  and  not  to  his 
i¥idow,  who  had  claim  to  no  part  of  that  rent  till  her 
dower  was  assigned*  And,  again,  the  widow  (if  he 
had  held  under  a  contract  with  her)  would  not  have 
sued  her  awn  tenant  for  an  assignment  of  dower  but 
would  have  turned  him  out  of  possession  by  ejectment* 
These  circumstances,  therefore,  shew  an  adverse  pos* 
session,  and  not  one  by  contract  or  permission. 

Nor  does  the  conversation  in  1787  make  any  differ « 
ence.  For  Cole  reproaches  Eppes  for  deceiving  him 
respecting  those  thirds^  not  then  laid  off«  Eppes  admits 
it,  and  says  he  has  written  to  his  brother  respecting  the 
business*  What  business  i  The  same  thirds,  not  yet 
laid  off,  but  claimed.  The  conversation  evidently  re- 
lated altogether  to  compensation  for  the  value  of  the 
thirds^  not  for  the  use  and  occupation. 

But,  even  if  this  could  be  interpreted  a  promise  (in 
consideration  of  her  loss)  for  the  rent^  instead  of  the 
thirds  of  the  land  itself,  it  would  not  be  obligatory  ;  be* 
cause  the  previous  use  and  occupation  having  not  been 
by  her  consent  or  permission,  such  promise  was  on  a 
groimdless  or  frivolous  consideration.(a)  A  previous  ^^v  |  ^^p  j^ 
mora]  obligation  to  pay  would  have  made  it  binding  :(A)  /^\^^,-^  m 
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October*    but,  if  the  defendant  were  Hamlin  Eppes^s  tenant^  he 
was  under  no  moral  obligation  to  pay  rent  to  the  xvidaw^ 


Eppi?«'8  ejlc-  ^l^en  the   law  makes  him  liable  to  pay  it  to  the  heir. 
V  If  he  had  bouirht  the  land  of  Hamlin  Eppes.  he  paid  a 

«...«^_«  valuable  consideration  for  it,  under  the  idea  of  obtaining 
a  complete  title ;  and,  having  paid  that  consideration, 
under  what  moral  obligation  is  he  to  pay  Id  years'  rent 
for  finding  himself  deceived  in  the  bargain  ?  But,  in- 
dependent of  these  objections,  the  promise  was  without 
consideration,  because  the  demandant  in  a  writ  of  dower 
can  in  no  case  recover  damages  where  she  has  delayed 
herself ;  and,  where  her  husband  did  not  die   seised, 

(«)  C«.  Lit'  can  never  recover  them  at  all.(^7)  And,  therefore,  in 
sundry  suits  for  dower,  brought  by  Mrs,  Elizabeth  Braoc^ 
ton^  the  Chancellor  gave  her  no  rents  but  fropi  the  date 
of  his  interlocutory  decree. 

And  such  a  promise,  under  such  circumstances,  even 
if  it  were  not  for  dower,  would  be  void  for  its  ihsuf- 
fciency  and  uncertainty ;  for,  suppose  that  A.  breaks 
jB/«  nose,  or  kicks  his  breech,  and  afterwards  promises 
to  pay  him  for  the  outrage  to  his  satisfaction,  could  as- 
^  ^umpsit   be    maintained  on  such  a  promise  ?  No  :  the 

party  must  still  resort  to  his  action  of  assault  and  bat* 
tery.  So 'here  the  remedy  is  not  by  assumpsit ^  for  the 
deforcement  of  dower  is  as  much  a  tort  as  an  assault ; 
and  in  4  Bac.  Abr,  {GwilL  ed.)  p.  44.  adjinem^  tit.  Rent^ 
letter  K.  the  doctrine  is  laid  down,  that  assumpsit  for 
use  and  occupation  lies  oidyjbr  a  sum  in  ^ross. 

?d.  Iq  support  of  the  second  point,  they  observed, 
that  even  xvithouf  such  promise,  the  damages  were  re- 
coverable in  the  suit  in  Chapcery,  if  the  plaintiffs  were 

(*)  9"^^-  l^g<illy  entitled  to  them ; (3)  of  course,  with  such  pro- 

ch.  6s»).  mise.  Will  the  Court,  then,  permit  the  same  plaintiff 
to  vex  the  sapie  defendant  by  two  actions  fpr  the  same 
cause,  when  one  action  would  have  settled  the  whole  i 
It  is  ^aid   down,  that  no  action   shall  be   maintsdned 

(c)  1  EMp.  02.  which  it  is  contrary  to  the  policy  of  the  law  to  8Upport.(c} 


n 
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Now,  however  it  may  be  consonant  with  Ac  policy  of  Octobbk, 
lawyers  to    support  such   an  action,  it  cannot  be  the    y^^-^^^^ 
policy  of  the  law,  if,  indeed,   its  purpose  be  justice.  Eppes^s  £z». 
Therefore,  if  a  man  were  to  bring  detinue  for  a  slave, 
and  ask  no  damages  for  his  hire,  he  would  not  be  per- 
mitted to  claim  such  damages  in  a  subsequent  action. 

jffay,  contra*  The  declaration  charges,  that  the  de- 
fendant held  by  the  permission  of  the  plaintiff  Rebecca^ 
and  the  circumstances  disclosed  by  the  testimony  are 
sufficient  to  authorize  a  conclusion,  that  such  was  the 
fact*  But,  suppose  he  was  guilty  of  a  trespass,  and 
illegally  entered  on  the  land,  his  subsequent  promise 
was  sufficient  to  bind  him  :  the  tort^  if  any,  was  thereby 
waived,  and  he  held  by  die  permission  of  the  plaintiff. 
It  does  not  appear  under  what  right  Peter  Eppee  was  in 
possession  :  it  may  be  inferred^  from  his  length  of  pos- 
session, that  he  was  a  purchaser  of  the  land.  But,  al- 
though he  may  be  regarded  as  a  purchaser  from  Hamlin 
EppeSy  die  moment  of  his  death  his  widow  had  a  com- 
plete right  to  dower.  Since,  then,  she  did  not  bring 
suit,  for  so  many  years,  the  inference  is  inevitable,  that 
Peter  Eppes  held  in  virtue  of  a  contract  with  her. 

It  is  objected  that  the  promise  related  to  the  thirds  of 
the  soil  itself y  and  not  to  rent.  But  the  words  were, 
**  I  will  pay  you  to  your  satisfaction.'*  If  what  he  said 
had  related  to  the  soil,  would  he  not  have  said,  ^^  I  will 
**  have  your  wife's  third  of  the  land  laid  off?"  The 
plain  import  of  the  words  was  a  promise  to  pay  money ; 
and  this,  of  itself  amounted  to  a  contract,  if  one  had 
not  existed  before.  The  Jury  might  have  inferred  a  con- 
tract, and,  on  demurrer  to  evidence,  the  Court  has  a 
right  to  infer  whatever  the  Jury  might* 

It  is  said,  too,  that  assumpsit  for  use  and  occupation 
lies  only  where  the  contract  is  for  a  specific  sum.  The 
authorities  cited  do  not  support  the  position ;  and  1 
Supp.  to  Vinery  124,  4  Esp.  Rep.  S9.  and  1  Bac.  Abr* 
(GivilL  ed.)  257*  are  authorities  to  the  contrary.    In  the 
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OcTOBKi,    passagf^  last  cited  from  Bacan^  it  is  said,  that  before  the 

\^^v>,^    statute  U  Geo.  Ih  c.  19«  it  was  holden,  that  this  action 

Bpp'.s'a  Bxe-  was  maintainable  **  where  there  was  no  stipulation  for 

V.  any  express  rent  /'    citing  Mason  v.    IVelland^  Skinner^ 

Cole  and  wife.  *^    ^    .  s^    >  it  *.    ,.^  ' 

...........  2.S8.  d4S.  S.  C«  m  3  i^<?A  7Z.  by  the  name  of  Mason  v. 

Beklham.  ^ 

But,  if  there  was  no  kgal  obligation,  the  defendant 
was  under,  a  moral  obligation  to  pay ;  and  this  was  suf- 
^ent  to  support  an  assumpsit  i  as  in  the  case  of  a  pro- 
mise to  pay  a  debt  barred  by  the  act  of  limitations^  or 
of  a  bankrupt  promising  payment,  after  having  obtained 
his  certificate.  The  delay  of  the  widow  to  bring  suit 
was  occasioned  by  the  promises  of  the  defendants^  and 
the  confidence  reposed  in  them* 

I  admit,  that  in  a  writ  of  dower  damages  are  not  re-- 
coveraUe,  except  when  the  husband  died  seised*  But 
that  makes  no  difiference  in  this  case.  The  parties  sure- 
ly  could  settle  their  own  rights  as  they  pleased.  The 
widow  could  have  recovered  the  Itmd  sooner,  and,  after 
recovering  it,  might,  it  is  agreed,  have  rented  it  to 
Eppes.  If  so,  were  not  the  parties  at  liberty  to  make  a 
contract  without  the  expense  and  trouble  of  a  previous 
recovery  ? 

As  to  the  second  point,  th^t  the  rent  might  have  been 
recpvered  in  the  suit  in  chancery  ;  the  rule  of  law,  that 
two  actions  shall  not  be  brought  where  one  would  do^  is 
gtneraly  but  not  universaL  A  person  may  bring  eject- 
ment and  trespass,  for  the  mesne  profits.  So,  in  detinue 
for  slaves,  the  great  object  is  the  title  of  the  slaves,  and 
not  hire*  If  slaves  be  recovered,  and  no  hire  given,  a 
Court  of  Chancery  will  entertain  jurisdiction  for  an  ac- 
jcoimt  of  the  profits*  In  like,  manner,  if  a  Court  of  Chsm- 
I  eery,  in  a  case  before  it,  does  not  all  that  it  mighty  this 

is  no  reason  why  a  Court  of  Law  should  turn  the  plaintiff 
out  of  doors.  But  could  it  have  been  done  in  this  case  ? 
Where  the  husband  does  not  (Ue«iieised,  the  widow  can* 
not  recover  damages  at  law  \  and  equi^  follpws  the  lavir« 
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Suppose,  then,  the  bill  had  demanded  damages,  the  Court    October, 
would  not  have  given  them.     If  this  particular  contract    \^^^^^^ 
had  been  stated,  the  Court  of  Chancery  would  have  said,  Eppet's  Eie- 
*•  We  have  nothing  to  do  with  this  :    institute  your  ac-         ▼. 

ftnl^  And  ^rifA. 

tion  at  law  upon  the  special  agreement,   and  you  will  _.,««^ 
recover  damages  there.** 


Wednesday^  November  8.  The  Judges  pronounced  their 
opinions. 

• 
Judge  TucKERw  In  considering  this  case,  it  will  first 
be  necessary  to  examine  whether  the  evidence  stated  in 
the  defendant's  demurrer  be  sufficient  for  a  Jury  to  have 
found  a  verdict  for  the  plaintiffs,  upon  cither  of  the 
counts  in  the  declaration. 

The  demurrer  to  evidence  states,  that  in  ^tme,  \7B7^ 
a  conversation  passed  between  the  plaintiff  and  the  de- 
fendant, wherein  the  former  told  the  latter,   *•  that  he 
"  had  greatly  deceived  the  plaintiff,  as  to  the  thirds  of  the 
"  land.**     The    defendant   replied,   **  that  he   had^   but 
'  "  that  he  had  written  to  his  brother  concerning  the  busi- 
ness, and  got  his  answer,  and  that  it  should  be  settled 
directly ;   and  you,"  meaning  the  plaintiff,  "  shall   be 
"  paid  therefor  to  your  satisfaction*^     It  is    impossible 
not  to  understand  this  conversation,  as  relating  to  some 
prior  agreement  between  the  parties,  respecting  the  land 
which  is  alleged  to  have  been  in  the  occupation  of  the 
defendant.     It  is  impossible  not  to  understand  it  as  re- 
cognising the  plaintiff's  right  thereto,  and  the  defend- 
ant's obligation  to  make  him  satisfaction  for  the  enjoy- 
ment he  had  had  of  it,  which  he  had  failed  to  do,  ac- 
cording to    some  previous  promise;   the  acknowledg- 
ment of  the  defendant,  that  he  deceived  the  plaintiff,  will 
admit  of  no  other  construction  ;  for  unless  he  had  pro* 
misec/y  he  could  not  have  deceived  him.     The  subsequent 
promise,  that  the  plaintiff  should  be  paid  therefor  to  his 
satisjizctioriy  is  amply  sufficient  to  support  the  second 
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OcTOBBB,    count,  which  is  a  quantum  valebaty  for  the  use  and  ob^ 

v^rs>^^    cupation  of  a  plantation  for  a  certain  number  of  years* 

^^*S^toif "'  And  I  think  a  Jury  might  weU  have  inferred^  from  this' 

\         evidence,  that  the   defendant  had   agreed  to  pay  the 


plaintifif  for  the  same,  so  long  as  he  should  occupy  and 
enjoy  it,  which  would  also  support  the  first  count*  The 
nature  of  the  right  of  the  plaintiffs,  thus  acknowledged 
by  the  defendant,  cannot,  after  the  enjoyment  of  the 
land,  under  them,  be  necessary  to  be  inquired  into*  If 
there  had  been  no  demurrer  to  the  evidence,  I  diink  die 
Jury  ought  to  have  found  a  verdict  for  the  plaintiff^  and 
therefore  think  the  District  Court  gave  a  correct  judg- 
ment upon  the  demurrer. 

The  next  question  is  in  the  nature  of  a  motkm  in  ar- 
rest of  judgment ;  namely,  whether  this  action  of  of- 
sumpsitj  for  the  use  and  occupation  of  a  pUmtation,  lies 
in  this  country. 

We  are  told  by  Mr.  Espinassey  (1  ^iei  Prius,  20J) 
that  the  action  of  assumpsit  for  use  and  occupation  was 
given  by  stat.  11  Geo.  II.  c.  19.  which  was  never  in 
force  in  this  country.  Judge  Buller^  in  his  treatise  on 
the  same  subject,  p.  138.  says,  at  common  law  it  was 
holden,  that  assumpsit  would  lie  for  rent  on  an  express 
promise ;  but  not  upon  an  implied  promise  ;  and  such 
express  promise  must  have  been  made,  at  the  same  time 
with  the  lease  ;  and  for  this  he  cites  3  Lev.  150. 

Mr.  Espinasse  does  not  appear  to  be  altogether  cor« 
rcct  in  this  passage.  The  action  for  use  and  occupation 
was  not  g^en  by  the  statute  of  George :  it  had  been 
used  at  ]kast  from  the  time  of  James  the  first,  as  the 
(«)  Cr:jae,  case  of  DarttuU  V.  Morgan^a)  clearly  proves;  and  the 
(*)  1  LivAn.  case  of  How  v.  Norton(b)  shews  it  was  in  use  in  the 
time  of  his  son  Charles  II.  and  a  variety  of  other  cases 
might  be  shewn  to  prove  the  same  thing.  We  are  told 
by  Judge  Bathvrst,  that  the  statute  was  made  for  the 
benefit  of  landlords,  and  to  prevent  tenants  from  put- 
ting them  to  dijtculties  (after  enjoyment  of  the  lands^ 
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b  rrooveiSng  their  rents  under  p&rQl  demises  or  agree*    o«toski« 
laeats ;  for^  before  the  statute,  in  actions  for  the  use  and    v^^ 


•ccupatiout    ^  landlords   were  continually  nonsuited,  *^^2tori^ 
by  the  tenants'  proving,  at  the  trial,  some  parol  demise^         ^ 
4ir  mmnQrandum  in  writing,  amounting^  to  a  demise;  for,  .m..*....,.^ 
•A  t*HAT  cascj  the  landlord  ought  to  have  brought  an 
action  of  debt^  and  not  case,  on  assumpsit  i  which  was 
kemedied  by  die  staitute.    That  this  was  the  true  reason 
for  making  the  statute,  will  appear  by  the  cases  on  the 
the  subject,  fin^m  the  dme  of  Hobart.{a)  to)  Ortm  v. 

IshaU  now  notice  some  cases  where  actions  similar  nob.^^iil^  \ 
to  the  present  have  been  brought.  Hm'oksc 

The  case  of  Dartnal  v.  Morgan(b)  was  an  action  of  ^  *<^  } 
msumpsit:  ^  Whereas  the  plaintiff  locasset  to  the  det  ^ctiwu^  (O.) 
^  Ssikbmt  a  certain  warehouse,  the  defendant  assumed  5M. 
^  to  pay  him,  for  eve;ry  week  that  he  occupied  it,  ei^t 
^  shaliings ;  and  alleges,  in  fact,  that  he  occupied  tl 
^  tweaty*seren  weeks  ;  for  which,  upon  not  paying 
^  upon  request,  the  action  was  brought.  Upon  non  as^ 
'^  sumpsit^  and  verdict  for  the  plaintiff,  the  defendant 
^  Hkoved,  in  arrest  of  judgment,  diat  this  is  a  lease,  (at 
^  least  at  will,)  and  the  eight  shillings  weekly  is  in  na* 
*  ture  of  rent,  and  for  rent  reserved  in  the  lease,  (which 
^  sounds  in  the  realty,)  assumpsit  lies  not ;  nor  for 
^  debt  upon  a  specialty,  or  upon  record.  But  here, 
^  forasmuch  as  this  is  not'  a  lease,  but  a  promise^ 
*^  that  as  long  as  he  permitted  him  to  occupy  the  ware* 
^  house  he  would  pay  it,  it  is  not  any  rent,  but  merely 
^  a  promise  in  consideration  of  occupying,  &c*  Where- 
^  fore  this  action  well  lay ;  and  it  was  adjudged  for  the 
«  phimtiff.'' 

The  case  of  Bard  v.  Bard(c)  was  also  an  action  of  (c)  ibid.  6bd 
4Mumpsitj  in  which  the  plaintiff  declared  upon  an  insi^- 
nail  ctmputassent^  concerning  the  arrearages  of  rent 
issuing  out  of  defendant's  land,  and  about  payment  of 
a  legacy  due  to  the  plaintiff  by  his  father's  decree.  Thtf 
defendant  pleaded  non  assumpsit;  and  found  a|^tnst 

Vol.  IV.  Y 
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OcTOBXKy    )iim,  and,  on  motion,  in  arrest  of  judgment,  the  {daiftttf 
is^^/^    had  judgment';  for  that  they  accounting  together,  and 
^^eTutort*^  the  .defendant  promising  to  pay,  was  a  sufficient  cause  of 
▼•  action^ 

Cole  and  wife. 

^ .^.— »       In  Sleeci  y»^  Bowsalj^a)  the  plaintiff  declared  m  of- 

^)  Cf-o.  Joe.  giipipsitj  for  that  whereas  the  defendant  was  indebted  to 
him  in  the  SL  pro  redditu  xmte  tunc  debitQy  the  defend- 
ant promised  to   pay  that  5/.  whenever  required;  and 
alli^ged  in  fact,  that,  after  such  a.  day  and  year,  he  made 
a  request,  and  the  defendant  hath  not  paid  him.     De* 
fendant  pleaded  payment  ;  and  found  againat  hini«  And 
it  was  moved,  in  arrest  of  judgment,  that  the  declara* 
tron  was  not  good,  because  he  doth  not  shew  when  the 
rent  was  due,  nor  for  what  term,  nor  upon  what  coa* 
tract.     Yet,    because  the  defendant  had    t^ken  notice 
thereof,  affirming  he  had  paid  itj  and  issue  thereupon3 
and  found  against  him,  the  declaration  is  made  good* 
ii)XLev.t79.       J^ow  V.  Nortony{b)  was  also  an  action  of  aseumpeit^ 
m  consideration  the  plaintiff  would  permit  the  defendant 
to  enjoy  such  land,  and  that  he  permitted  him  to  en)0]f 
it  three  years,  and  that  it  was  worth  10/.  per  annum* 
After  verdict  for  the  plaintiff,  it  was  moved,  in  arrest  o^ 
judgment,  1st.  That  it  does  not  appear  that  the  plaintiff 
had  any  title  to  the  land  ;   2d.  If  he  had  title,  that  debt 
lies,  and  not  this  action*     But  the  Court  held  the  contra- 
ry on  both  points^  and  gave  judgment  for  the  plaintiff* 
This  case  appears  to  me  to  be  expressly  in  point,  there 
being  no  other  difference  that  I  can  perceive,  than  thit 
it  was  after  a  verdict ;  whereas,  in  the  case  before  us^ 
there  is  a  demurrer  to  evidence*  But  if  the  Court,  when 
substituted  for  the  Jury,  find  the  evidence  sufficient  ta 
maintain  the  issue  on  the  part  of  the  plaintiff,  the  effect 
spears  to  me  to  be  the  same  as  if  the  Jury  had  fouBid 
a  general  verdict  for  him. 

Professor  Wooddeson^  speaking  of  the  action  of  as- 
Htmpsity  (vol.  3.  p.  152.)  says,  **  We  have  heretofore  seen. 
^^  dutt  it  cannot  be  brought  on  a  writing  under  seal  ; 
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•*  therefore,  for  example,  not  on  an  indenture  of  lease    October, 
**  for  the  rent  thereby  reserved.     Neither,  as  it  was  an-    ^^^  L, 
*'  ciently  said,  will  the  law  impli/  any  promise  to  pay  the  Epi>c8's  Ex^- 
*^  rent  m  a  parol  lease  ;  for,  in  the  technical  phrase,  the  v 

**  demand  savours   of  the   realty,  and  there  are  odier  ^^ 


►•••■■ 


^  remedies  ;  by  action  oidebt^  though  that  too  is  a  person- 

^^  al  action,  and  by  distress.  But  if  there  be  in  fact  a  cot- 

**,  lateral  and  express  promise  to  pay  the  rent,  and  no 

"  deed  executed  under  sealy  it  may  be  recovered  in  this 

"  mode  ;  because  it  appears,  that  the  promiser  intended' 

'^  to  give  the  plaintiff  this  additional  remedy.     This  ac- 

^  tion  is  also  maintainable,  to  obtain  a  recompense  for 

^^  the  occupation  of  the  plaintiff's  land,  by  his  permis- 

**  sion,  where   there  is   no  stipulation  for  any  precise 

^^  rertt*     The  declaration  states   a  promise  of  the  de- 

^^  fendaat  to  pay  so  much  as  the  landlord  reasonably  de- . 

*|  served  to  have  for  such  permission  ;  which  promise 

"  may  be  implied  by  law.     For,  there  being  no  certain 

^  rent,  the  plsiintiff  could  neither  distrain,  nor,  proper- 

*^  ly,  perhaps,  bring  an  action  of  debt ;  this  seems  the 

•*  plaintiff's  genuine   remedy.     If,  therefore,  it  may  be 

^  allowed  at  all,  the  promise  may  well  be  implied  ;  and 

^  though  a  precise  rent  was  agreed  for,  (and  consequent* 

**  ly  there  was  an  actual  promise   of  payment,  which, 

**  however,  the  plaintiff  has  not  evidence  to  prove,)  yet, 

**  in  this  rvay^he  may  recover  satisfaction.     Scarce  any 

^^  thing  is  more  usual   than  such  an  action  of  assumpsit 

"  for  the  use  and  occupation  of  the  plaintiff's  house  by 

^^  his  permission,  which   also   being  a  real  estate,  the 

*^  same  objection,  if  any,  might  in  that  case  be  alleged 

**  against  implying  a  promise  of  making  adequate  com- 

**  pensation.''     In  the  present  case  an  express  promise  to 

pay  the  plaintiffs  to  their  satisfaction  has  been  proved  ; 

bift  were  it  otheirwise,  according  to  the  opinion  of  Judge 

Buller  himself,  in  the  case  of  Birch  v.  Wriffht^{a)  the  u^  t  r^„ 

action  may  be  maintained  either  upon  ^  express,  or  an     "^  ^'^' 


L 


Cofte  and  wife. 
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OcTOBEH,    im^&W  contract ;  for  which  he  cites  the  audiority  of 
.^^^  ^^.    Lord  Mansfield^  in  the  case  of  Carmier  v.  Mercer^  which 
Kppet't  Exe-  I  have  never  seen. 

cutors 

T.     _        I  am,  therefore,  of  opinion,  that  the  judgment  be  af- 
firmed. 

Judge  RoAys.  As  the  declaration  in  this  case  states 
an  express  promise  to  pay  for  the  use  of  the  land  of  the 
appellee,  of  which  it  is  further  stated,  ^^  he  had,  before 
^^  that  time,  by  the  permission  and  asbewt  of  the  appeU 
^^  lant,  had  the  use  and  occupation,'*  I  hare  no  doubt 
but  that  the  action  is  sustainable.  But,  understanding 
diat  the  point  presented  by  the  case  of  Sutton  v.  Mm* 
devilie  is,  whether  this  action  is  maintain8d>le  without 
proof  of  an  express  promise,  I  have  not  anticipated  thc^ 
consideration  of  that  question  ;  though  I  doubt  not  that 
the  doctrines  mentioned  by  the  Judge  who  preceded  niei 
on  that  point,  are  correctly  ^tated• 

Upon  the  demurrer  to  evidence  I  think  the  District 
Court  decided  cprrectly^  and  ftni  for  affirming  the  jodj^^ 
i^ent, 
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Brown  against  Crippin  and  Wise.  ^H^lxml 

THIS  was  an  appeal  from  a  decision^  of  the  Superior  i-  it  «• »  «^ 
Court  of  Law/])hel<l  for  the  coxmty  ox  Accomack^  on  the  thedefemianr^ 

_    ,  _  ^     ,  -  -t       who  it  a  non- 

Cth  of  itfoy,  1809,  refusmg  to  grant  a  mandamus  to  the  retSdent  of  a 
€k>unt7  Court  of  Accsmack^  commanding  that  Court  to  Media aSuue 
remove  a  cause  to  the  Circuit  Court  of  Ae  United  States^  ^^^IT 
fDr  the  District  of  Virginia^  on  the  grounds  sUted  in  the  ^JJVJ^^^ 
petition  of  the  applicant*  rfthe  United 

«^  ,.  «  ,^..  jfsrt        I?    StateB^    for 

The  case  was  this  :  Samuel  Crtpptn  and  Jonn  £,•  taeh8ute,oa 
Wise^  joint  merchants  and  partners,  under  the  firm  of  wi|[h  ihl 
Crispin  and  Wise^  brought  an  action  of  trespass  against  I^hm^^ 
Thomas  Brorpn^  for  taking  and  carrying  away  the  goods  ^f  .^Jtf 
and  chattels  of  the  plaintiffs  ;  and  laid  their  damages  ^^""^^^ 
at  ten  thousand  doliars.     On  affidavit  of  one  of  the  part*  to  allow  the 

^    •    •     fciiioral  oftho 

ners,  that  the  defendant  had  taken  a  schooner  of  their  oaote,  it  mtj 
property,  with  certain  goods  on  board,  and  that  in  by.J^krfaimit, 
the  event  of  a  recovery,  they  would  not  be  able  to  ob-  ^""^J^su- 
tain  the  effect  of  their  judgment,  the  defendant  not  ^^^^^^ 
being^  a  resident  of  this  State^  a  magistrate,  by  endorse-  from  the  dr. 
meat  on  the  writ,  directed  iail  to  be  taken,,  which  was  the  United 

«        .  1       V      J  r     J  State; 

accordingly  given  by  the  del enoant* 

The  writ  was  returnable  to  the  February  term,  (which  %J^^^  for 
in  that  County  is  a  Court  of  Quarterly  Session,)  and  at  Xh^*S?re. 
the  JforcA  Court  following,  (81st  of  March^  1809,)  the  jjjiiii^»  ^ 
defendant,  by  his  attorney,  preferred  a  petition  to  the  Congrett,  oa 
Court,  in  which  he  stated  that  he  was  a  lieutenant  in  the  eaoM  from  a 

•  •  r    %      o  State  Court* 

navy  of  the  United  States^  and  a  citizen  of  the  State  to  the  Cinoit 

.  -  •     '  i»  J     L      •        -.^»     Court  of  the 

^f  Permsyhania  ;  that  a  wnt  of  trespass  de  boms  captts  UmtedStatee. 

may  he  giyea* 
(I)  By  aa  aet  of  Uie  Generd  Awcmbly.  whieh  took  cffeot  on  the  first  of  ^g^^®^  ^ 
Jatman/^  1809,  a  Superior  Court  of  Law  is  to  be  hMd  by  one  Judge,  in  etch  ^^  -personal 
CMnty,  ia  lieu  o^aad  pOMCMing  the  jurisdietioii  of  the  DSstriet  Courts,  Cin>  ly  present. 

•■ttWW»^  S.  The  Court 

of  A^naUs 
111  direct  their  cleric  to  grant  a  certificate  of  theh- judgment,  doriDgtcrmUmCf  it  H  bft 

to  attain  the  juBti^  of  the  case. 
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October,    et  asportatisy  had  been  issued  against  him,  from  the  of- 
fice  of  the  Court  of  Accomack  County,  by  Samuel  Crip' 
pin  and  John  E.  fViscy  merchants,  (which  writ  is  prayed 
Crippiii  and    to  be  taken   as  part   of  the  petition,)  in  which  damages 
-t  were  laid  at  ten  thousand  dollars^  and  the  petitioner  held 

to  bail  on  the  execution  thereof,  by  virtue  of  an  endorse-* 
ment  made  by  a  magistrate,  grounded  on  an  affidavit 
which  states  the  petitioner  not  to  be  a  resident  of  this' 
State. 

The  prayer  of  the  petition  was,  that  the  cause  might 
be  removed  to  the  next  Circuit  Court  of  the  Untied  States 
for  the  District  of  Virginia^  pursuant  to  the  act  of  Con- 
gress, in  that  case  made  and  provided ;  the  petitioner 
further  stating,  that  he  was  ready,  with  good  and  sufficient 
surety,  for  his  entering  in  such  Court,  on  the  first  day, 
of  its  session,  copies  of  such  process  against  him,  and 
also  for  his  there  appearing  and  entering  special  bail  in 
the  cause,  if  required. 

The  County  Court  refused  to  permit  the  removal  of  the 
cause,  on  two  grounds  ;  1st,  "  Because  it  was  not  shewn 
to  them  ^at  the  defendant  was  an  alien,  or  a  citizen  of 
"  a  State  other  than  the  State  of  Firginia.^^  2dly.  "  Be- 
^^  cause  the  defendant  was  not  personally  present  to  exe-* 
*^  cute  a  bond,  conformable  to  the  12th  section  of  the 
^  act  of  Congress,  entitled  ^An  act  to  establish,  t/te  Judt- 
"  cial  Courts  of  the  United  States^^  ** 

The  defendant,  by  his  counsel,  offered,  as  pi*oof  of 
iJieJirst  point,  [his  being  a  citizen  of  another  State,]  the 
writ  and  endorsement  thereon,  in  the  cause.  He  also 
offered  parol  proof  of  the  declarations  of.  the  defendant, 
both  before  and  after  the  issuing  of  the  writ,  that  he 
was  a  tiative  of  Philadelphia^  in  the  state  of  Pennsyl' 
vania,  and  a  resident  of  that  city,  where  his  father  thdi 
resided  ;  and  also  of  like  declarations  as  to  the  residence 
of  the  defendant,  from  the  crew  of  the  gun-boat  com«i 
manded  by  him.  As  to  the  second  point,  he  tendered 
certain  persons  as  sureties,  acknowledged  Jby  the  Comt 
to  be  good  and  sufficient,  but  who,  the  Court  aaid,  could 
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iot  be  "  taken  without  the  defendant  was  also  present  to    0»toie«, 

1 809. " 

**  execute  the  bond  in  person.'*  v^'x^w 

At  the  Superior  Court  of  Law,  for  the  County  of  Ac^     *  Brova 
camaci^  held   on   the    6th  of  Mai/y  1809,  the  defendant  CiinpioAnd 
moved  the  Judge  of  that  Court  for   a  tnandamus  to  the  ^^^^^^^^^^^ 
County  Court  of  Accomack,  commanding  that  Court  to  re- 
move the  cause  to  the  Circuit  Court  of  the  United  States^ 
on  the  above  statement  of  facts  appearing  in  the  record* 
But  the    Court  being  of  opinion  that  there  was  no  er- 
ror in  the  decision  of  the  County  Court,  refused  to  grant 
the  Mandamus*     From   which   decision  an  appeal  was  .    . 
taken  to  this  Court* 

* 

Hay,  for  the  appellant.  1st.  The  County  Court  ought 
to  have  allowed  the  prayer  of  the  petition  ;  the  defendant 
having  brought  himself  within"  the  express  terms  of  the 
act  of  Congress.(a)     Neither  of  the  reasons  assigned  by  («)  SeeX.  XT, 
the  Court,  for   their  refusal,  are   sufficient*     As  to  the  ».  i^.' 
fact  of  non-residence,  it  was  established  not  only  by  the 
phunti£f's  own  affidavit,  endorsed  on  the  writ,  but  was 
proved  by  other  evidence.     The  objection  that  the   de*> 
fendant  was  not  personally  in  Court  to  join  in  the  bond,  ' 
haft  no   weight ;  for  neither  the  words  nor  the  policy 
of  the  act  require  his   presence,   and  all  the   purposes 
of  the  law  may  be   attained  without  it ;  as  by  a  bond 
executed  by  others,  or  by  a  deed  of  trust,  or  a  deposit 
'  of  money,  &c.     Besides,  it  might  be  highly  inconvenient 
to  require  the  presence  of  the  party ;  because,  being  a 
resident   of  another  State,  he  would  be  compelled  to 
wait  till  the  me^ng  of  the  Court,  however  distant  it 
might  be  from  the  time  of  serving  the  writ*     But  the 
language  of  the  12th  section  of  the  judicial  act  of  Con- 
gress, differs  from  that   formerly  used  in  our  statute,  ' 
which  required  the  party  to  enter  into  bond.     This  law, 
however,  having  been  found  inconvenient,  it  was  pro- 
Tided  that  bonds  for  prosecuting  appeals,  writs  of  error, 
supersedeas,   certiorari,    or  any   other   cause,   may  be, 


{ 
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^T«5**^    ghren  by  any  reapomiile  ptrson  and  security^  tli6ug^ 
not  a  party. {a) 

fid*  This    provision  for  removing  a  cause  from  z 
State  Court,  where  a  non-resident  is  a  party,  is  a  wise 
■  one,  calculated  to  avoid  th^  effect  of  those  prejudices 

^•deT^'hiUfi  vhich  too  often  exist ;  and  which  have  been  manifested 
^  by  the  refusal  of  the  Court,  in  the  present  case*     It  is  a 

pmilege^  a  right^  which  the  law  gives,  and,  in  with* 
holding  it,  the  Court  erred*  The  only  way  in  which  the 
error  of  the  County  Court  could  be  corrected*  was  by 
mandamus.  A  writ  of  error  or  supersedeas  would  not 
lie,  because  they  are  only  grantable  after  fnal  judg* 
rS)  t  Jiev.  ment*(A)  Nor  would  an  appeal  have  been  the  proper 
'  &51.  remedy  ;  because  it  comes  within  the  meaning  of  the 

law  relating  to  writs  of  error  and  supersedeas*     An  ap* 
peal  will  only  lie  from  the  judgment  or  sentence  of  a 
i^)ibi4,%,9z.  Court  ;(c)  that  is,  from  that  which  decides  the  cause  : 
otherwise,  there  might  be  an  appeal  from  a  decision  on 
an  incidental  point ;  as  on  a  motion  for  a  continuance^ 
or  for  admitting  a  deposition  to  be  read*     But  an  ap-> 
peal,  if  j;ranted,  would  not  have  ansusered  the  purpose* 
Nothing  but  the  record  of  the  motion  would  have  gone 
Up*     In  the  mean  time  the  suit  would  have  progressed^ 
and  the  cause  have  been  tried*     If  the  Court  above  had 
decided,  on  an  appeal,  that  the  County  Court  did  wrong:, 
it  could  have  reversed  the  opinion  of  that  Court ;  but 
could  have  done  nothing  more*     It  might  have  said  that 
the  party  .was  endtled  to  the  privilege  of  removing  his 
cause,  but  it  would   still  have  ripmained  in  the  County 
Court*     There  was  no  mode  by  which  the  judgment  of 
the  Superior  Court  could  be  enforced  but  by   mamkh 

It  has  been  suggested,  that  this  process  should  have 
been  applied  for  to  the  Federal  Court,  and  not  to  a  State^ 
Court,  under  the  14th  section  of  the  judicial  act»  The 
Courts  of  the  United  States  are  authorized  to  issue  ^^aU 
^  writs  not  specially  provided  for  by  the  statute, 
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"  may  be  necessary  for  the  exercise  of  their  respscthe  j«w    ©ot^ber, 
"  RI8DICTIOM8,"     But  the  Circuit  Court  of  the  United   y^J^I!^ 
States  had  no  jurisdictioit  till  the  cause  was  bpoug^  before       Brown 
it.  When  a  jiMriadiction  has  attached  in  a  Federal  Cotnt,  it  d^Jn  and' 
may  be  mmntained/  but  it  cannot  he  acquired  in  that  way^   ,  „     *^' 
The  consequences  of  such  a  dashing  of  jurisdictioas  be-> 
tween  the  State  and  Fedend  Comts  would  produce  an 
eternal  state  of  hostility.    It  never  was  contemplated  thaO 
a  Federal  Court  should  issue  process^  commanding  a  State 
Court  to  do  any  act.     It  must  be  presumed,  diat  all  thef 
Courts  wiU  do  their  duty,  and  act  within  the  sphere  of 
their  own  jurisdictions;    and  if   an  inferior  Court  re« 
fuse  to  exercise  its  proper  functions,  it  is  the  duty  of  a 
superior  Court  to  compel  it.    Again,  the  tbirteendi  sec- 
tion of  the  judicial  act  specially  provides  for  issuing  write! 
of  mandamus ;  but  they  can  only  be  directed  to  persons 
holding  ofpce  under  the  United  States ;  and  this  power  is 
e^ressly  confined  to  the  Supreme  Court. 

No  counsel  appeared  for  the  appellees. 

Judge  Tucker*    The  appellant,  a  citizen  of  Penmyl- 

eamoj  being  sued  by  the  appellees  m  an  action  of  trespass^ 

in  the  County  Court  of  Accomae^  was  held  to  bail  in  that 

Court  by  order  of  a  Justice  of  that  County,  founded  upon 

aa  affidavit  made  by  Crippin^  one  of  the  plaintiffii  in  that 

suit^  siatingv  that  Brown  was  not  a  resident  of  this  State, 

and  was  about  to  depart  the  same*    At  the  succeeding 

Court,  Brown  preferred  a  petition  to  the  Court  for  the  re^ 

moval  of  the  suit  to  the  next  Circuit  Court  of  the  United 

States,  to  be  hoMen  for  this  district,  wherein  he  styles 

hinfM^  a  citizen  of  Fennsyhania^  and  refers  to  the  writ 

and  order  c^  bail,  and  o£fered  to  give  security  as  required 

by  the  act  of  the  first  Congress,  1  sese.  c.  20.  s.  12.  which 

the  Court  refused ;  first,  because  it  was  not  shewn  to  them 

that  the  defendant  was  an  alien,  or  a  citizen  of  any  other 

State  9  attd,  secondly,  iiecause  the  defendant  was*  not  per* 

Voi-  IV.  a 
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06To»B««    Bonally  present  to  execute  a  bond,  conformably  to  the  13th 

^^^-vr^     section  of  the  act  of  Congress.     Afterwards,  application 

Brown       was  made  to  the  Superior  Court  of  Accomac  Coun^,  to 

Grippin  uid   award  a  numdamtis  to  the  County  Court,  commanding 

■^i them  to  remove  the  cause,  which  was  also  refused ;  and 

from  that  decision  there  is  an  appeal  to  this  Court* 

By  the  act  of  Congre^   above  mentioned,   if  a  suit 
be  commenced  in  any  State  Court  against  an  alien,  or 
by  a  citizen  of  the  State  in  which  the  suit  is  brought 
against  a  citizen  of  another  State,  and  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  500  dollars,  and  the 
defendant  shall,  at  the  time  of  entering  his  appearance, 
file  a  petidon  for  the  removal  of  the  cause  into  the  next 
Circuit  Court  of  the  United  States^  to  be  held  in  the  Dis- 
'    trict,  and  offer  good  and  sufficient  surety  for  his  entering 
in  such  Court,  on  the  first  day  of  its  session,  copies  of 
the  process  against  him,  and  also  for  his  {there  appearing 
and  entering  bail  in  the  cause,  if  special  bail  was  ortgindy 
requisite  therein,  it  shall  then  be  the  duty  of  the  State 
Court  to  accept  the  security,  and  proceed  no  further  in  the 
cause. 

The  removal  of  the  cause  in  such  a  case  is  a  matter  of 
right  which  ought  not  to  be  refused  to  any  defendant,  whe 
makes  out  his  case,  and  complies  with  the  temui  of  the 
law*    The  order  for  bail  endorsed  on  die  writ,  -obtained 
on  the  application  and  oath  of  one  of  the  plaintifls,  and 
stating  that  the  defendant  was  not  a  native  of  this  Stase, 
superseded  the  necessity  of  any  proof  of  that  fact  to  the 
Court,  on  the  part  of  the  defendant.    The  security  offered 
was  admitted  by  the  Court  to  be  good  and  sufficient,  and 
ought  to  have  been  accepted.    The  law  does  not  prescribe 
that  a  bond  shall  be  taken.    A  person  taken  upon  a  writ  of 
eapiaa  ad  respondendum  may  be  in  close  custody ;  and 
while  the  superior  Courts  of  this  State  had  jurisdietioa 
over  several,  and  often  very  remote  Counties,  it  might 
have  been  impossible  to  bring  the  defendant  before  the 
Court  during  the  term,  to  give  bond  in  the  prcacttce  of  ihe 
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Court.  In  such  case,  the  wise  provision  of  the  act  of  Con-  ^®  J^S**' 
gress  would  in  ninety-nine  case  out  of  a  hundred  be  de- 
feated*  A  stipulation  in  nature  of  a  recognisance  taken  in 
Court,  (as  is  every  day's  practice  in  entering  special  bail  CriTOin  and 
in  the  County  Courts,)  would  have  answered  every  pur- 
pose of  the  law*  Both  reasons  for  refusing  the  prayer  of 
the  petition  were,  therefore,  utterly  without  foundation. 
And  the  refusal  of  the  numdamus  by  the  superior  Courts 
appears  to  me  to  be  equally  against  right*  A  mandamus 
is  a  writ  of  right  in  every  case  where  it  is  the  proper  re- 
medy* Being  of  opinion  that  the  County  Court  refused  to 
perform  a  duty  which  was  enjoined  by  law,  a  mandamus^ 
at  that  stage  of  the  cause,  was  the  only  remedy.  The  de- 
fendant could  neither  appeal,  nor  obtain  a  writ  of  error,  or 
of  supersedeaty  until  the  final  decision  of  the  suit,  when  it 
mi^t  be  too  late.  I  do  not  know  that  a  writ  of  certiorari 
would  lie  from  the  Circuit  Court  of  the  United  States  to  a 
County  Court,  to  remove  a  cause  under  such  circum- 
stances. But  of  this  I  have  no  doubt,  that  neither  the  Con- 
stitution of  the  United  States^  nor  any  act,  ^f  Congress» 
does^  or  can,  (so  long  as  the  twelfth  article  of  the  amend- 
ments to  the  Constitution  of  the  United  States  remains  in 
force,)  deprive  the  superior  Courts  of  this  Commonwealth 
of  that  control  over  the  proceedings  of  the  inferior  Courts, 
which  the  laws  of  this  country  give  to  them.  I  have  there- 
fore no  doubt  of  the  right  of  the  Superior  Court  of  Acco^ 
mac  to  grant  the  mandamus^  nor  that  it  erred  in  refusing  it. 
I  am  therefore  of  opinion,  that  the  judgment  be  reversed, 
and  the  cause  sent  back  with  directions  to  that  Court  to 
award  the  writ  of  mandamus* 

Judge  Roane  concurred,  as  to  the  judgment  agreed  to 
be  entered.    He  said  be  thought  it  a  v try  plain  case* 

Judge  Fleming  said  it  was  the  unanimous  opinion  of 
the  Coiut,  that  the  judgment  of  the  Superior  Court  of  Law^ 
for  Accomac  County,  be  rev^rsep. 
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^^  Judgment  of  tbe  Superior  Court  of  Law,  for  Aceemai: 
'^  County,  reversed,  widi  coats ;  and  ordered,  that  a  man" 
^^  damus  be  awarded  to  ^e  Jus^ces  of  the  County  Court 
^'  of  Accomacj  commanding  them  to  grant  die  prayer  of  the 
^^  appellant's  petition  for  the  removal  of  the  rait  into  the 
**'  Circuit  Court  of  the  United  Statee^  held  in  Richmond^ 
^^  upon  his  offering  good  and  suflkient  surety  for  his  enter- 
^^  ing  in  such  Court,  on  the  first  day  of  its  sesnon,  copioe 
*'  of  the  process  against  him,  and  also  lor  his  there  appear** 
*^  ing,  and  entering  special  bail  in  the  cause ;  which  mrety 
^^  it  is  the  duty  of  the  said  County  Court  to  accept^  although 
^^  the  appellant  himself  may  not  ie  personally  present " 

QJ^  On  the  suggestion  of  Mr.  Bay^  that  the  effect  of 
the  sd^ove  judgment  might  be  lost  if  it  were  not  certified 
before  the  rising  of  the  Court,  inasmuch  as  the  County 
Court  of  Accomac  might  prpceed  to  the  trial  of  the  cause, 
the  clerk  was  directed  to  fumi^  a  certificate  mstanter* 


1 


Mmdmf, 

Octobet*  9> 

1809. 

1.  If  a  defend- 
ant at  ]xw  be 
niled  into  a 
trial  in  the  ab- 
sence of  some 


S^yme  and  odiers  against  Montague. 

THE  only  points  which  the  Court  deemed  it  nece&dai^ 
to  consider  in  this  cause,  were, 

let.  Wheth^,  after  a  trial  and  verdict  at  law,  a  Court 
of  his  witness-  of  Chancery  could  interpose,  on  Ae  ground  that  the  de- 
materiality  he  fendant  was  ruled  into  a  trial,  in  the  absence  of  some  of 

has  made  affi- 
davit, he  may  his  witnessee,  to  whose  niateriality  he  had  made  affidavit ; 

ezeept  to  the         • 

opiniODofthe   ^'M, 

Cloart,     and 

preeeed  to  obtain  relief  in  a  superior  Coort  of  Common  Law,  but  not  in  Chancery. 

S.^  It  IS  no  groand  for  relieving  in  equity  either  the  principal  or  the  sureties  in  a  ibrth- 
eoming  hond,  that  the  priaeipal  was  not  Uie  owBor  of  tm  pro]^ertj  sp^eii^d  tharci»y'  or  M 
enly  a  guai^/icd  interest 


mJ 
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adly.  Whedier,  if  a  defiendant  in  an  execution  gives  a  ^*^°"*» 
forthcoming  bond  for  property  which  does  not  belong  to  v^^ntx^ 
hsnx»  or  in  which  he  has  bat  a  qualified  interest,  his  secu-     ^7^^  ^^ 

•^       •  t    r  •  Others 

nties  m  such  lotthconung  bond  can  be  relieved  in  Chan-  ▼. 

,  Moniagoe. 

eery,  on  that  account. 

Montague  recovered  a  judgment  against  Syme^  for  work 
and  labour  performed  as  a  carpenter.  An  execution  is- 
sued, which  was  levied  on  some  negroes,  and  Syme  and 
oAers,  his  sureties,  entered  into  a  forthcoming  bond  for 
their  delivery  to  the  sheriff,  at  the  time  and  place  of  sale. 
Syme  and  his  sureties  then  obtained  an  injunction  from  the 
Chancellor  of  the  Richmond  District,  (the  late  Mr.  Wythe^ 
stating,  among  other  things,  that  Syme  had  been  ruled  into 
a  trial  of  the  action  at  law,  although  he  had  made  affidavit 
of  the  absence  of  some  of  his  witnesses,  and  of  their  ma- 
teriality ;  in  consequence  oi  which  a  judgment  for  much 
too  large  a  sum  had  been  rendered  against  him ;  and  that 
the  negroes  taken  in  execution  were,  in  fact,  not  his  pro- 
perty, but  had  been  setded  in  a  marriage  contract  upon 
two  of  his  daughters.  The  Chancellor  dissolved  the  in- 
junction, and  finally  dismissed  the  bill.  Syme  and  his 
sureties  appealed  to  this  Court. 

After  argument  by  Warden  znd  Randolph^  for  the  appel- 
lants, and  by  the  Attorney  General^  for  the  appellee,  Judges 
Tucker  and  Fleming  (Judge  Roane  declining  to  sit  in 
the  cause)  delivered  the  following  opinions. 

Judge  Tucker.  This  case,  stript  of  all  die  unimportant 
allegations  and  evidence  contained  in  the  record,  appears 
to  be  simply  an  application  to  the  Court  of  Chancery  to  set 
aside,  and  reverse  die  proceedings  and  trial  at  law,  for  er- 
rors adleged  to  have  been  committed  there.  The  reasons 
assigned  by  the  Chancellor  in  his  decree,  for  dissolving 
the  injunction  and  dismissing  the  complainant's  bill,  *^  that 
^^  if  the  Court,  before  which  the  verdict  was  found,  in  the 
^'  action  at  common  law,  erred  in  rejecting  the  motion  for  a 


■ 


182 


Supreme  Court  of  appeals. 


OCTOBKK» 
1809. 


Sjme  and 
others 

▼. 
Montague. 


^^  continuance,  the  Court  of  Chancery  for  that  reason  award- 
^^  ing  a  new  trial,  would  usurp  jurisdiction  impel tincmly  ;^ 
and  *^  that  if  the  verdict  were  contrary  to  evidence,  or 
^  were  found  upon  insuflBcient  evidence,  application,  whidi 
^'  ought  to  have  been  to  the  Court  where  the  trial  was  had, 
^'  was  with  like  impropriety  addressed  to  the  Court  of  Chan- 
"  eery  for  such  other  trial,'*  are  conclusive  as  to  John  Syme^ 
the  defendant  in  that  suit.     As  to  the  other  defendantSp 
how  friendly  soever  their  motives  might  have  been  for  be- 
coming John  Syme^s  security  in  the  forthcoming  bond, 
to  prevent  the  sale  of  property  taken  to  satisfy  an  execu- 
tion against  him,  though  belonging  wholly  or  in  part  to 
other  persons,  neither  law  nor  equity  ean,  I  conceive,  re- 
gard them  in  any  other  light  than  as  securities  for  a  debtor, 
who  by  giving  a  bond,  reciting  (as  is  the  usual  form)  that 
the  execution  was  levied  on  certain  slaves,  the  property  of 
the  debtor,  are,  as  well  as  the  debtor,  estopped  from  set- 
ting up  any  title  adversary  to  that  of  the  debtor.     Their 
becoming  his  security,  with  any  view  to  defeat  the  plain- 
tiff's lien  on  the  slaves  .taken  as  his  property,  would  be 
such  an  intromission  into  the  cause,  as  would  not  be  per- 
mitted, in  any  Court,  in  favour  of  persons  who  did  not 
claim  the  property  as  their  own.  They  do  not  pretend  any 
right  to  it  themselves.  They  undertake  for  the  production 
of  it,  as  the  property  of  the  debtor  on  the  day  of  sale. 
Whether  the  property  were  worth  little  or  much,  and  whe- 
ther Syme^s  interest  therein  were  entire,  or  merely  tempo- 
rary, the  not  producing  it  according  to  the  condition  of  the 
obligation  subjected  them  to  the  payment  of  the  whole 
debt.  Nor  do  I  conceive  it  competent  to  a  Court  of  Equity 
to  make  any  inquiry  either  of  the  actual  value  of  the 
slaves,  nor  whether  Syme  had  an  absolute,  or  merely  a 
qualified  and  temporary  property  therein.     For  those  rea* 
sons  1  am  of  opinion  the  decree  ought  to  be  affirmed. 


Judge  Fleming.     I  have  perused  and  considered  this 
lengthy  record  with  great  attention,  and  can  discover  ne 
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error  in  the  decree.  The  reasons  of  the  Chancellor  for  not 
meddling  with  the  trial,  and  judgment  at  law  between 
Montague  and  Syme^  are  cogent  and  satisfactory*     As  to 
the  other  plaintiffs,  who  were  securities  in  the  Jo rthcoming^ 
bondy  (the  judgment  on  which  they  have  sought  to  be  re- 
lieved against,)   Mr.  Randolph  contended,  that  they  are 
entiUed  to  relief,  in  consideration  of  the  qualified  interest 
Syme  had  in  the  negroes  taken  in  execution ;   and  took  a 
distinction  between  a  case  where  the  insufficiency  of  the 
property  to  satisfy  an  execution,  might  arise  from  the  qua- 
lified interest  the  debtor  had  in  the  property,  and  a  case 
where  the  property  itself  might  be  insufficient  for  the  pur- 
pose ;  but  to  me  it  seems  a  distinction  without  a  difference : 
and,  of  whatever  value  the  property  might  be,  the  bond 
taken  for  its  forthcoming  at  the  day  and  place  of  sale,  be- 
came forfeited,  if  there  was  a  failure  in  its  delivery ;  and 
the  securities  became  liable  for  the  amount  of*  the  debt.    I 
therefore  concur  in  the  opinion  that  the  decree  be  af- 

FIRMEO. 
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Montague. 
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oS^is,  Jones's  Devisees  (gainst  Carter. 

1809. 

1.  Where  twa  TH£  Statement  of  this  case  wOl  be  found  in  the  foMow-* 
of  full  ape,  ing  opinion  delivered  by  Judge  Tucker,  after  argument 
aider  no  le?  by  Hotf  and  Randolph^  for  the  appellants,  and  by  Wickhaniy 
SlkfSi^  for  the  appellee  :* 

Uon  of  a  tract 
of   land,     by 

deed,  aeeord-  Judge  TucKER.  Joseph  Jonts  brought  a  bill  against 
fDrrej.Tboth  Robert  CorUfj  of  Nominiy  stating,  among  other  things,  tliat 

being  equally 

ignorant  of  itt ^^« 

acenraoj-,  and 
no  fraud  or 
misrepresent-       *  The  eeurmlfvr  thf  appellantt  argued^  1.  That  yotph  5^bnft,  mnler 

ation  apnear-  the  agreement  with  Charier  Carter,  and  the  deed  from  him,  occupied 

Titfon,  howe'  his  place,  and  was  entitled  to  the  same  relief  against  Jiobert  Carter,  as 

▼er    uneqoal,  ^ould  have  been   afforded  to  Chariet  Carter,  had  be  not  conveyed ; 

Aem    "and^  3.  That  Charted  tarter  would  have  been  relieved  from  the  partition  of 

their  assigns.  \^^  i^nd,  it  havmg  been  founded  on  mistake. 

3.   If  /.  J.  1^  1^  ^  objected,  that  yonet  piuxhased  by  metet  and  bomuUf  the  an* 

P<w«b*>«»*^»  swer  is,  that  the  conveyance  is  of  all  Chariet  Carter**  interett  in  the 

of"c.^!^Tu  Go^^  Creek  tract,  comprehending  such  and  such  lots ;  but  it  does  not 

a  eeruin  tract  follow,  that  nothing^  but  those  lots  was  conveyed.    As  to  the  construe* 

S**a  cerSn  ^^^^  °^  deeds,  the  foUowingf  authorities  were  cited.    2  Bi.  Com.  379. 

name,  tUuate  1  Atk.  8.    3  Jti.  136.  4  Cofn.  Dig.  163.  tit.  '*  Fait.'*  (E.4.)     7  Term 

lo  die  said  C.   Cfc. 

h    dled^  f  ^  partition,  to  be  effectual,  must  not  only  be  by  deed,  but  must  con- 

•ertain    date,  tain  clauses  of  conveyance.    1  ^ev.  Code,  156,  157.  2  Bi.  Com.  323.  16 

$idd     to     be   jr^^  220. 

a     moiety    cf 

a  larger  tract       The  deed  is  executed  by  Buihrod  Washington  only,  who  states,  that 

P*"^|^  ^  JJ  he  was  acting/or  his  principal ;  but,  to  be  binding,  it  ought  to  have  been 

C,  and  coM^  executed  by  all  the  parties.    The  name  of  the  principal  should  have 

prehe?uHn£r  ^^  signed,  as  acting  by  Buthrod  IVashington,  hli  attorney.  9  Co.  76.  b* 

Und  laid  down  Combe**  case.   1  ^^ra.  705.  and  2  Lord  Baym-  1418.  Frontior  ^.  Smatt. 

in    a    certain   ^i^y  5  ^erm  Reb.  176.    White  v.  Cuyler. 

survey,      this 

is  a  purchase 

by  mete*  and  botmdo,  by  virtoe  of  which  /.  /.  is  entitled  to  no  more  than  the  land  withm  the 

limits  of  such  surrey. 

3.  No  particular  form  of  words  is  necessary  in  the  signature  of  a  deed  by  an  attorney  in 
fact;  provided  the  act  be  done  in  the  name  of  his  principal  It  is  llierefore  indifferent  whe> 
t^cr  he  sign  it  «  B.  W.,  aiton.ey  for  H.  C,"  or  ♦*  H.  C.  by  B.  /!'.,  his  attorney.^' 

/,  See  WUkoaiul  another  v.  Back,  2  Eoif,  UiJ.  S.P. 
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Chartes  Carter^  of  Ludlow^  claiming  a  right  to  part  of  a    OcToajra^ 
tract  of  land  in  London^  contsdning  by  patent  11,375  acres. 


brought  a  writ  of  right  for  Ac  same,  which  was  compro-      j^^^ 
mised  at  the  trial ;  in  consequence  of  which,  Robert  CarttTy 
in  the  month  of  August ^  1789,  executed  a  conveyance  to 


▼. 
Csrtcr. 


The  ctrntuelfor  the  afipeiiee  (Rokert  Carter)  cooteaded,  that  firom  the 
terms  of  the  agreeiDent  between  yoteph  yotyt*  and  Chariee  Carter^  H 
was  clear  that  the  latter  only  meant  to  convey  the  part  which  he  hel4 
in  severalty,  ^  mete*  and  b^wuU,  for  the  consideration  of  '*  three  dollars 
per  oereT  Even  if  Robert  Carter  had  comndtted  the  grossest  fraud  mt 
Charlet  Carter^  Jenet  would  have  had  no  right  to  conplain,  because  he 
iiad  not  been  injured.  He  got  aU  the  land  he  purchased  and  paid  foT^ 
at  a  stipulated  price  per  acre. 

But,  if  the  partition  could  be  set  aside«  because  of  its  inequalit^^ 
(which  cannot  be  seriously  contended,)  still  no  decree  oould  be  made 
tiU  the  representatives  of  Charlee  Carter  be  brought  before  the  Court) 
fiir  ycne^e  devisees  cannot  expect  to  recover  more  Umd  without  payinif 
more  moneys  and  no  persons  would  be  entitled  to  receive  it  but  CkarUt 
Carter**  represei^ativcs.  Suppose  an  error  in  the  partition  should  be 
discovered  in  favour  of  CharUe  Carter^  ypnet**  representatives  would 
not  be  liable,  because  he  bought  hy  the  acre-  Suppose  a  recovery 
against  Rokert  Carter  and  the  money  paid  to  yonee  /  it  would  not  be 
obligatory  as  to  Chartee  Cartet^e  representatives  i  because  none  but  pap^ 
jties  or  privies  can  be  bound  by  a  decree. 

yonite  is  In  the  character  of  a  plaintiff  in  equity ;  and  it  is  imeia* 
terial  whether  the  iegal  title  passed  by  the  signature  of  B,  WathingtoUp 
only,  or  not ;  for  Courts  of  Equity  will  consider  that  as  done  which 
ought  to  have  been  done.  But,  in  fact,  it  was  binding  at  law,  and  an 
aaion  might  have  been  sustained  setting  forth  the  agreement  The 
authorities  cited  on  the  other  side«  only  appty  to  dases  where  a  power 
of  attorney  is  given  to  seal  a  deed. 

As  to  the  objection,  that  there  are  no  words  of  conveyance;  any  thing 
whidi  shews  the  intention  of  the  parties  to  pass  an  esUte  immediately, 
is  sufficient.    2  Wath,  58.  Currie  v.  Donmid. 

The  parties  agreed  to  divide  by  Garland?*  enroey*  This  they  had  a 
Tight  to  do,  and  each  to  take  his  chance.  With  the  pUts  before  them 
they  make  an  unequal  division ;  and  if  the  share  of  one  contained  OMire 
acres,  that  of  the  other  was  probably  move  valuable. 

All  that  the  Court  could  do  would  be  to  permit  the  plaintiffs  te 
emend  their  bill ;  but,  the  case  being  clearty  with  the  appellee,  the 
biH  win  be  dismissed  as  jto  him,  a»  was  done  efew  daya  ago,  hi  the 
4;a8e  of  Braxton  W»  0ainei* 
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OcTOBBEt  Charles  Carter  in  fee-simple,  for  a  full  and  perfect  mcAetj 
of  the  land  contained  in  die  said  patent*  That  on  the  18th 
of  Dec^ber^  1794,  Char  let  Carter  conveyed  to  the  pkiinciiF 
in  fee-simple,  for  a  valuable  consideration,  ^^  all  that  tract 
^^  of  land  called  Goose  Creek  Tracts  situate  and  being  in 
*'  the  county  of  Loudon^  conveyed  unto  the  said  Charles  ' 

•*  Carter^  by  Robert  Carter^  by  deed  bearing  date  the  14A 
^  day  of  August^  1 789,  and  was  said  to  be  a  moiety  of  the 
**  tract  granted  to  an  ancestor  oi  Robert  Carter^  in  the  yeat  i 

**  1727,  and  to  contain  11,375  acres,  and  comprehending  i 

^*  the  lots  and  land,  as  laid  down  in  a  plat  of  land  or  sur«  . 

**  vey  by  William  Garland  in  1755,  numbered  15,"  &«. 
That  the  whole  of  the  first  mentioned  tract  contains  i 
greater  quantity  than  was  expressed  in  the  patent*  That^ 
without  a  survey  being  again  made,  and  upon  the  repre^ 
Mentation  of  Robert  Carter^  Charles  took  possssszon  A 
die  before-mentioned  lotSy  upon  the  belief  that  they  cm^ 
tained  a  moiety  of  the  tract,  which  was  agreed  to  be  gireii 
on  the  compromise  to  him :  whereas  the  plaintiff  expresslj^ 
charges,  that  the  said  lots  do  not  by  any  means  contain  a 
moiety  of  the  tract,  nor  even  more,  than  4,871  acres,  ac« 
cording  to  a  late  survey  by  one  Thomhy^  thereto  annexed 
and  referred  to.  That  the /»/cmirt^  hath  applied  to  Robert 
Carter  to  consent  to  an  equal  division,  according  to  the 
tenor  of  his  agreement  with  Charles  Carter^  and  the  deed 
executed  at  the  time  of  the  ccmipromise ;  but  that  be  r^ 
fiises  to  make  -up  the  deficiency  of  the  moiety*  He  theh 
Interrogates  the  defendant,  whedier  the  intention  of  dife 
compromise  was  not  to  give  Charles  Carter  a  fall  moiety 
of  the  land  ?  Whether  the  part  he  received  be  equal  to  m 
full  moiety?  and  whether  the  part  so  received  was  not  tM» 
derstood  between  the  parties,  to  be  a  full  moiety  f  and 
prays  that  a  fair  and  equal  partition  may  be  made,  and 
that  hey  as  a  purchaser ^  may  obtain  the  deficiency,  and  £»* 
general  relief,  &c« 

Robert  Carter  answers,  admitting  the  compronme,  and 
)tti  deed  of  the  14th  of  August,  1789,  conveying  to  Charles 
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imdivided  moiety  of  the  tract  of  Unci.  He  then  stutes 
Astty  soon  alter  that  conveyance,  he  authorized  jB.  IVash* 
ingtan  to  make  a  division  thereof,  with  Chark*  Carter  f 
that  a  division  was  agreed  on  between  them,  by  wridng 
under  the  seal  of  Charles  Carter  and  B.  Washington^  a  copy 
whereof  is  annexed  and  prayed  to  be  taken  as  a  part  of  the 
answer.  TThat  he  is  not  able  xojind  the  original^  but  doubts 
not  he  shall  be  abk  to  profoe  the  copy  above  referred  to,  to 
be  a  true  one*  He  cannot  at  present  exactly  fix  the  date  of 
^e  said  agreement,  but  saith  that  it  must  have  been  on  or 
before  the  26th  of  jfime^  1 790,  as  the  copy  above  referred 
Jto  was  enclosed  in  a  letter  from  B*  Washington^  now  in  his 
possession,  and  bearing  date  on  that  day.  That  it  wtU  ap- 
j>ear  thereby,  that  the  land  was  divided  by  a  survey  made 
by  W.  Garland^  in  1755,  laying  it  off  into  separate  lots, 
which  were  numbered,  and  refers  to  a  copy  of  that  survey, 
distinguishing  all  the  lots  thi^  fell  to  Charles  Garter,  lluit 
lie  never  heard  Charles  Carter  objected  to  the  division 
after  it  was  agreed  on,  or  that  he  ever  alleged  that  agree* 
-ment  ought  not  to  bind  him.  He  admits  that  Charleses 
part  did  not  contain  so  many  acres  as  his  part,  but  that  k 
was  supposed  to  contain  better  land.  That  he  b  well  Hfe- 
«ured  Charles  could  not  be  ignorant  that  his  part  contained 
lees  land  than  the  defendant's  part,  as  the  quantity  of  land 
m  each  was  laid  down  in  the  survey;  and  that  the  qutJity 
of  the  land  was  his  inducement  to  taks  the  pan  assigned 
bim«  He  submits  to  the  Court,  whether  the  plaintiff  can 
have  any  colour  of  right  against  him,  when  it  s^pears^ 
from  the  deed  referred  to  in  the  bill  from  Charles  Carter 
to  the  plaintiff,  that  the  latter  did  not  purchase  an  t^mfi- 
vided  moiety,  or  any  interest  in  common  xvith  the  defendaM^ 
but  a  separate  and  distinct  tract  of  land,  laid  off  by  metes 
emd  bounds^  which  will  be  found  on  inspection  to  agree 
exactly  with  those  by  which  the  division  between  Charls$ 
Goiter  and  the  defendant  was  made* 

The  deposidon  of  jfohn  Tyl-r^  the  only  witness  in  the 
onuse,  sutes,  that  he  was  called  on  in  ^une^  1790,  by 
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Charles  Carter  and  B.  Watfungton,  to  give  them  infomuK 
tion  respecting  the  value  of  the  bts  in  the  Goo9e  Creek  Tract f 
tteUL  by  Robert  Carter j  which  they  were  then  about  di* 
vidiogi  and  which  he  understood  they  were  dividing  by 
the  lots  held  by  the  defendant's  tenants,  that  being  the 
mode  talked  of  when  he  left  them.  The  next  day  he  met 
with  them  both ;  that  both  told  him  they  had  made  the  di- 
vision^ and  that  the  quantity  fallen  to  Charks  was  some- 
thing upwards  of  5,500  acres.  Being  asked  by  the  pbuntiff 
what  he  thought  the  di£Perence  of  value  in  the  two  tracts, 
he  answered,  that  at  the  time  of  the  division  it  was  his  c^- 
nion^  that  Robert  Carter*8  part  was  worth  500^  more  than 
Charks%  and  that  it  is  still  his  opinion ;  that  Charles  ap»- 
peared  to  be  satisfied,  and  expressed  no  disapprobation  of 
the  division.^  Being  asked  how  the  lands  allotted  out  tor 
ihe  tenants  held  out  under  Charles j  he  answers,  diat  two 
lots  held  by  himself  fall  short  58  1-4  acres  of  the  quantity 
mentioned  in  his  lease.  The  Chancellor  dismissed  die 
bilL 

A  deed  of  bargain  and  sale  from  Charks  Carter  ta  J^ 
seph  yonesy  dated  December  18,  1794,  among  the  exhibits. 
Incites,  that  Charles  Carter^  on  the  9th  of  October  before, 
had  contracted  with  Mr.  Jones  for  the  sale  of  his  tract  of 
knd  in  the  County  of  Loudon^  at  the  price  of  three  dollars 
per  acre,  and,  in  consideration  thereof,  had  bargained  and 
eold  ^^  all  that  traa  called  the  Goose  Creek  Tract^'^  in  the 
terms  recited  in  the  bill,  as  already  noticed ;  comprehend^ 
ing  the  Uts  of  land,  as  laid  down  in  a  survey  by  WiUiam 
Garlandy  made  in  the  year  1755,  numl^ered  15,  8cc  and 
the  lot^  called  Ac  reserved  land^  binding  on  Goose  Creeky 
tec-  in  the  usual  form  of  such  conveyances. 

The  deed  of  partition,  (referred  to  in  the  answer  of  Ro^ 
hert  Carter^  which  is  without  date,  recites,  that  Charter 
Carter  and  Bushrod  Washington^  appointed  by  Robert  Car^ 
ter  to  divide  the  Goose  Creek  tract  of  land,  in  the  County 
of  Zoti^n,  on  the  part  of  the  said  Robert^  haveagrecd^ 
»id  da  by  these  presents  agree^  that  the  said  tsact  be 
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iHded  as  follows^  viz.  beginniDg,  See.  reciting  a  number  6f  Ootobss, 
courses  and  distances;  and  that  these  courses,  including 
lots  No*  15,  &c.  in  all  5,552  1-3  acres,  the  part,  parcel  or 
dividend,  included  within  those  boundaries,  it  is  agreed, 
by  and  between  the  parties,  shall  belong  to  Charles  Carter; 
aU  the  rest  and  residue  of  the  said  Goose  Creek  Tracts 
bounded  by  the  line  of  the  said  Charles^  from  the  letter 
A«,  Sec  to  the  beginning,  at  A.,  it  is  agreed  by  and  he*- 
tween  the  pardes,  shall  belong  to  die  said  Robert  Carter; 
reference  being  had  to  the  said  survey  and  plat  of  Williatn 
Garbmdy  the  boundaries  and  division  of  the  said  land  wQl 
more  fully  appear.  This  deed  is  sealed  with  the  seal  of 
Charles  Carter^  and  with  that  of  Bushrod  fVashington,  at- 
tomey  for  Robert  Carter;  but  there  is  neither  date,  nor 
any  witness  to  the  execution  of  it.  This  instrument  is  suf- 
ficiendy  recognised  by  Robert  Carter  in  his  answer,  to  give 
it  eiFect,  as  his  deed ;  but  there  is  no  proof  of  the  execu- 
tion of  it  by  Charles  Carter^  any  where  in  the  record,  that 
I  can  discover ;  though,  in  the  argument,  I  do  not  recol- 
lect that  any  objection  was  made  to  it  on  that  ground.  The 
bill  does  not  notice  it.  Charles  Carter^s  deed  to  Mr.  yones 
creates  a  strong  presumption,  however,  that  it  was  exe» 
suted  by  him ;  for  the  lots  of  land  particularly  designated 
as  the  property  of  Charles  Carter^  are  numerically  the  same 
in  BOTH ;  and  the  bill  charges  that  Charles  Carter  took  pos^ 
session  of  them  upon  the  belief  that  they  contained  a  moiety 
of  the  Goose  Creek  Tracts  of  which  he  was  to  have  an  undi- 
vided moiety  by  virtue  of  the  compromise.  Tlje  execution 
or  non-execution  of  this  instrument,  or  deed,  by  Charles 
Carter^  appeared  to  me  at  first  to  be  indispensably  neces- 
sary to  be  proved  or  admitted  upon  the  record,  in  order  to 
a  just  decision  of  the  cause ;  for  though,  by  the  common 
law,  parceners  might  make  partition  by  agreement  between 
them,  as  well  by  parol  without  deed  as  by  deed,  yet  joint- 
tenants  could  not ;  nor  could  tenants  in  common  make  a 
partition  by  parol^  unless  they  executed  the  same  in  seve- 
ralty by  livery  of  seisin  ;(a)    The  bare  entry  of  Charles  (a)  utt,  tect^ 
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OcTOBUy  Carter  into  the  lots  in  the  bill  mentioned,  though  upon  the 
repreaenkition  of  Robert  Carter^  as  charged  in  the  bill,  and 
mnder  a  belief  that  they  contained  a  moiety  of  the  tract,  is 
not  evidence  of  such  a  partition,  as  both  the  common  law 
and  our  statute  law  require.  And  without  such  evidence^ 
I  was  inclined  to  think  the  cause  was  not  ripe  for  a  deci«* 
sion;  but  my  scruples  have  been  in  great  measure  re- 
moved  by  the  opinion  of  the  other  members  of  the  Court. 

I  shall  now  consider  the  case  upon  the  ground,  that  the 
deed  of  partition  was  duly  executed  by  Oiaries  Carter^  of 
the  one  part,  and  by  Bushrod  Washington  as  the  agent  and 
j^)  f  ^  74.    attorney  of  Robert  Carter^  on  the  othen(a) 

In  that  case,  it  would  operate  either  as  a  legal  convey^ 
ance  of  the  lands,  set  apart  for  the  parties  respectively  by 
metes  and  bounds,  as  in  the  deed  mentioned ;  or  as  an 
executory  agreement  to  make  the  partition  agreeably  to 
those  metes  and  bounds. 

By  the  common  law,  if  parceners  make  partition  betweem 

them  of  lands  in  fee-simple,  by  agreement,  either  by  deed 

or  by  parol  without  deed,  being  all  at  the  time  of  making 

the  partition,  at  full  age  and  unmarried,  and  of  sane  me* 

«  mory,  it  is  good  and  firm  for  ever,  although  the  values  be 

f^^JU/«.  wet  unequal.(&)    And  if  two  parceners  of  lands  in  fee  marry, 

166.  a.  169.  a!  ond  their  husbands  make  partition  between  them,  if  the 

l4it  sect.  855.  p^j^  ^£  ^1^^  ^j^g  y^  j^^^  j^^  valuc  than  the  part  of  the  other, 

during  the  lives  of  their  husbands,  the  partition  shall  stand 

in  force.    But,  although  it  shall  stand  during  the  lives  of 

•the  husbands,  yet,  after  the  death  of  the  husband,  she  who 

hath  the  lesser  part  may  enter' into  her  sister's  part,  and 

defeat  the  partition.    But  though  the  partition  is  unequal, 

yet  it  is  not  void^  but  voidable;  for  if,  after  the  decease  of 

the  husband,  the  wife  entereth  into  the  unequal  part,  and 

(e)  JJit.  sect  agreeth  thereunto,  this  shall  bind  her.(c)    And  the  law  is 

170.  b.  the  same  where  one  of  the  coparceners  happens  to  be  an 

(cH  lb,  sect  infant  at  the  time  of  the  partition  made  ;(dQ  but  this  m 

only  where  the  partition  is  unequal,  and  the  infant  has  dte 

lesser  part :  and  even  then  it  is  not  voidy  but  avoidable  by 
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Jiis  entry ;  for  if  he  take  the  whole  profiu  of  the  unequal  ^^y^i*** 
part  after  his  full  age,  the  partition  is  made  good  for 
^ver.fa)  But  though  parceners  might  by  the  common  law 
make  partition  between  them,  without  deed,  yet  joint* 
tenants  could  not ;  nor  could  tenants  in  common  make  par- 
tition by  paroU  unless  they  executed  the  same  in  severalty  («>  !••  i**«» 
b>'  livery ;  and  this  appears  to  be  the  only  distinction  be« 
tween  partitions  made  by  parceners,  or  by  joint-tenants,  or 
tenants  in  common.(0  W  2^.  ^ 

According  to  these  authorities,  if  this  deed  be  regarded  J^J-  ^  ^5^ 
as  operating  as  a  conveyance  by  the  common  law,  the  par-  lo^  b* 
ties  thereto  being  at  the  time  of  full  age,  and  no  fraud  or 
imposition  on  either  side;  and  Charles  Carter  having 
Viorcover  entered  aiid  taken  possession  of  the  part  allotted 
to  him,  the  partition,  though  it  should  be  unequal,  is  ne- 
vertheless binding  and  valid  for  ever«  By  recurrence  to 
dates,  it  would  appear,  that  his  possession  thus  acquired 
miist  have  continued  upwards  of  four  years  before  Mr. 
Joneses  purchase.  Consequently,  at  the  time  of  sellings 
Charles  Carter ^  if  the  deed  shall  operate  as  a  legal  convey- 
ance, was  concluded  thereby,  and  by  his  entry  and  possesr 
0jon  of  the  lands  therein  mentioned,  from  claiming  any 
other  part  of  the  original  tract* 

But  it  is  contended,  that  this  deed  cannot  operate  as  a 
/r^o/  conveyance,  there  being  no  words  in  it  sufficient  to 
pQMs  an  estate  from  one  to  another,  but  containing  merely 
words  of  covenant  and  of  future  operation.  But  there  are 
cases  where  a  covenant  may  operate  as  a  relea8e,(c)  and  I  {c)Jlmblvo. 
think  this  is  one  of  them ;  each  party  releasing  all  his  right 
to  the  part  of  the  land  assigned  to  the  odien  But  suppose 
It  were  otherwise,  what  then  must  be  its  effect  as  an  exe- 
cutory agreement  in  a  Court  of  Equity  \ 

Xbe  rule  that  equity  follows  the  law  appears  to  me  to 
be  peculiarly  applicable  to  die  present  case.  We  see  that 
unequal  partitions  are  not  void,  but  voidable  only,  under 
certain  circumstances  of  inequality,  where  the  party,  to 
whom  the  lesser  part  may  be  aUotted,  is  under  any  disa- 
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bility  at  the  time  of  the  partition  being  made.  We  have 
seen  also,  that,  although  voidabk  in  such  cases,  the  subse* 
quent  entry  and  agreement  of  the  party  having  the  lesser 
part,  after  the  removal  of  his  disability,  renders  that  valid 
and  good  for  ever  which  was  voidable  before*  And  that, 
where  all  the  parties  are  of  full  age,  and  under  no  disa;* 
bility,  the  partition,  though  unequal,  is  nevertheless  bind-* 
ing  upon  them  for  ever.  If  the  object  of  the  present  bill 
were  to  carry  this  agreement  into  eflfect,  the  Court,  as  a 
Court  of  Equity,  would  decree  a  conveyance,  in  con- 
formity to  the  agreement  itself,  and  not  otherwise,  without 
regard  to  the  inequality,  unless  it  were  produced  by  fraud 
or  surprise ;  because  the  parties,  by  their  solemn  deed^ 
have  expressed  their  intention  to  make  a  partition  in  such 
a  manner  as  the  law  would  approve,  if  it  were  made  by  a 
legal  conveyance*  The  Court  would  reject  any  defence 
made  upon  the  ground  of  a  mistake  either  in  quantity  or 
value,  where  both  parties  were  equally  ignorant,  or  acted 
with  full  knowledge  of  the  nature  of  the  evidence  before 
them ;  as  in  the  present  instance,  where  both  parties  refer 
to  a  plat  and  survey  made  in  1755 ;  of  any  errors  in  which 
both  were  equally  ignorant.  Nor  is  there  t^y  proof,  that 
I  see,  that  it  is  erroneous,  except  in  one  inst^ce,  of  n» 
great  importance.  If,  then,  equity  would  have  decreed  a 
specific  performance  if  it  had  been  asked,  will  it  now 
annul  the  agreement  between  the  parties,  because  of  diif 
supposed  inequality  ?  I  conceive  not.  Equity  will  not  ia- 
terpose,  if  the  fact  about  which  a  mbtake  happens  was 
from  its  nature  doubtfiilj  or  at  the  time  of  the  agreemenC 
equally  unknown  to  both  parties ;  as,  where  a  contract  was 
for  a  piece  of  ground,  which  was  to  be  enclosed  fer  SOL 
and,  upon  a  bill  for  a  specific  performance,  the  defence 
was,  that  it  was  worth  200/.  although  the  contract  was  ta 
be  performed,  in  Juturoy  yet  neither  party  knowing 


(a)  t  F9nb.  value,  a  performance  was  decreed.(a)  That  appears  to 
Br%.  Chi  Co.  A  much  stronger  case  than  the  present,  the  mistake  chai^gedl 
'^^*  4)eing  tenfold  the  amount  of  the  consideration  agreed  to  be 


J 


In  the  34$h  Tear  of  the  Commmmealth.  193 

frtkii ;  irhereaa  die  inequality,  in  thf  present  case,  is  pro-    0«tob»», 
bftbly  very  far  beknr  that,  if  any  really  exists. 


My  opfnion,  upon  the  whole,  is,  that  the  decree  be  af-     ^^J^* 


Caortflr. 


N 


Judge  RoAifE.  The  tenor  of  the  deed  from  Charks 
Carter  tojortrr^  evidently  imports  a  purchase  by  the  latter 
^  a  specific  ascertained  tract  of  land,  and  not  a  moiety  of 
a  larger  tract.  It  recites  that  Charles  Carter  had  contract-^ 
ed  for  the  sale  of  ^*  hia  tract  of  land  '*  called  Ooose  Creek^  * 
.  tmd  conveys  **  M  that  tract  of  kmd^^  called  Goose  Creek 
^ract^  &c.  whereas,  if  an  undivided  moiety  of  a  larger 
fract  had  been  contemplated,  he  would  have  conveyed  sSL 
that  bis  tiMDiviDED  moiety  of  the  said  tract.  The  deed,  it 
is  true,  annexes  the  words  **  conveyed  by  Robert  Carter  t^ 
'*  Charles  Carter^  by  deed  of  I4th  August,  1789;'*  and  if 
ft  had  stopped  there,  there  would  have  been  greater  rea- 
Bott  to  construe  it  a  conveyance  of  an  undivided  moiety. 
"But  it  proceeds  thus,  **  and  was  said  to  he  a  moiett^^  of 
'^  tract  granted  in  ITST*.  This  last  expression  evidently 
applies  to  a  specific  tract,  which  is  said  or  supposed  to 
contain  a  moiety  of  the  tract  granted  in  172T.  Sudi  an  ex* 
ipression  is  inconsistent  with  a  conveyance  of  a  full  and  un- 
'dhided  moiety.  In  that  case  the  conveyance  would  have 
%een  of  a  full  and  undivided  moiety  merely.  With  respect  to 
"Ae  criticisra  on  the  term  **  conaprehcnding,"  by  the  appel- 
lants^ coonsel,  it  Wduld  have  been  correct  if  ^greater  interest 
had  been  ht  the  Srst  place  clearly  shewn  to  have  been  convey- 
ed. In  that  case  the  specification  might  be  construed  to  be 
comMeflswale  with  the  basis  on  wliich  it  was  intended  to 
be  bottomed.  Such  was  the  case  in  the  instance  of  Tabh  v. 
Archer, -(a)  bat,  without  a  petHio principity  that  construe-  (aj  5  ^y^.  y 
tioa  Witt  Aot  fit  the  case  before  us.  1  his  construction  of  '^^f'  ^'  ^^' 
yonet^9  fMirchase  is  made  more  manifest  by  the  reference 
iQ  die  deed  to  Garland^s  survey,  and  to  a  specification  of 
•ihe  lots  thereof,  assigned  to  Cliarles  Carter^  and  by  him  ' 

eold  so  y^nes*    The  outward  lines  of  those  lots  specifv  as 
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completely  the  metes  and  bounds  of  the  land  conireyedbjF 
th^  deed,  as  if  the  deed  had  been  silent  as  to  those  lots, 
and  had  described  that  line  by  mere  course  and  distance 
only.  It  is  further  to  be  remarked,  that  the  sense  of  bodi 
these  parties  {Jones  and  Charles  Carter)  is  manifested,  as 
to  the  construction  of  the  contract  in  thb  particular,  b^ 
Charles  Carter^s  entry  into  the  particular  lots  assigned  to 
him,  and  now  held  by  Jonesy  and  by  the  actual  survey  of 
their  agent  Thorriey.  He  did  not  survey  the  whole  tracts 
but  surveyed  this  as  a  specific  tract  of  land  by  the  metes 
and  bounds  resulting  from  the  lots  mentioned  in  the  deed* 
That  survey  not  being  objected  to  in  the  Court  below  is 
to  be  read  here,  and  to  have  as  much  effect  here  as 
there*  b  will  not  be  pretended,  however,  I  presume,  that 
a  deposition  not  objected  to  in  the  Court  below,  and  con- 
taining inter  alia^  for  example,  mere  hearsay  testimony^ 
will  (by  the  mere  omission  to  object  to  the  deposition  in 
the  inferior  Court)  exalt  that  hearsay  testiniony  into  legal 
evidence.  The  omission  to  object  in  the  Court  below 
only  amounts  to  an  agreement  that  it  shall  be  read  in  the 
appellate  Court  to  avail  quantum  valere  potest.  The  case 
just  put  of  hearsay  evidence  seems  analogous  to  the  one  . 
before  us.  In  the  case  of  Johnson  v.  Brown^^d)  the  sur^ 
vey  in  question  was  authenticated  by  the  surveyor's  depo- 
sition^ and  was  made  part  thereof.  But  in  the  case  of  Let 
V.  Tapscotti(6')  it  was  held,  that  a  private  survey  is  no  evi- 
dence against  those  who  were  strangers  to  it.  This  is  con- 
clusive to  shew  that  Thornley*s  survey  is  not  complete  to 
bind  Robert  Carter ^  if  it  has  no  greater  effect  in  this  Court 
than  in  the  Court  below.  But  what  does  that  survejr 
prove,  even  as  between  Charles  Carter  and  J  ones  f  Only 
that  Charles  Carter's  dividend  of  land  contains  fewer  acres 
than  Garland^s  survey  purported.  But  does  it  further 
prove,  that  Robert  Carter's  dividend  does  not  also  faD 
short  in  thc/same  ratio i  Certainly  not;  for  that  divided 
has  not  even  yet  been  surveyed  ;  and,  if  it  does  fall  shott 
in  the  same  ratio,  no  cause  of  action  exists  in  Jones'i^  rer 
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)>re8entatives,  admitting  them  to  stand  precisely  in  Charkt  Ootobbs, 
Carter's  shoes,  and  that  Charles  Carter  was  not  barred  on 
this  subject  by  the  division  with  Washington*  Thorntetfs 
Burvey,  therefore,  however  it  may  be  between  Charles  Car* 
ter  and  ^ones,  and  in  relation  to  Charles  Carter* s  dividend 
t^  land,  does  not  affect  Robert  Carter^  nor  shew  that  he 
actually  stands  on  more  advantageous  ground  in  respect  of 
quantity  than  the  present  appellant*  The  natural  presump* 
tion  -on  the  contrary  is,  that  if  GarlamPs  survey  does  not 
hold  tmt  as  to  a  part  thereof,  it  will  be  equally  deficient  in 
relation  to  the  whole  tract.  As,  therefore,  neither  the 
whole  tract,  nor  Robert  Carter^s  particular  dividend  of 
land,  has  been  surveyed,  even  by  Thornley^  the  case  of  the 
appellants  is  incomplete  to  shew  an  injury,  even  in  the 
view  that  they  are  now  entitled  to  a  moiety  of  the  tract  of 
11,375  acres*  That  survey,  if  made,  might,  on  the  con- 
trary, shew  unequivocally,  (by  Robert  Carter^s  dividend 
being  more  deficient,)  that  the  present  appellants  have  no 
cause  of  action  against  him,  but,  on  the  contrary,  that  they 
hold  land  which,  on  the  pretension  now  set  upy  the  repre- 
sentatives of  Robert  Carter  arc  entided  to  recover.  If, 
therefore,  no  inequality  of  partition  is  shewn  to  exist  in 
the  case  before  us,  it  is  unnecessary  to  consider  the  ques- 
tion as  upon  the  doctrines  of  the  law  which  apply  to  une- 
<^4L  partitions;  though  I  doubt  not  the  doctrines  stated 
by  the  Judge  who  preceded  me  are  correcdy  stated. 

This  view  of  the  case  is  conclusive  against  the  present 
appellants.  But  as  (to  admit  the  most)  it  is  doubtful  whe- 
ther they,  or  the  representatives  of  Charles  Carter^  are  en- 
tided  to  the  subject  of  the  present  cjaim,  (if  any  one  is 
entitled,)  those  representatives  ought  certainly  to  be  par- 
ties before  their  interest  in  this  particular  can  be  affected. 
In  tiiat  case  they  would  have  it  in  their  power  to  exhibit 
the  agreemerit  of  October,  1794,  with  Jones,  which  he  did 
not  think  proper  to  do,  and  which  therefore  raises  a  pre- 
sumption against  him.  As  it  is  not,  however,  proper  to 
hold  out  any  inducements  to  those  representatives  to  engage 
m  litigation  for  the  land  now  claimed,  I  will  repeat,  that. 
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Irom  dib  case,  i»  it  now  appears  to  us,  I  do  not  toe  tiMt 
even  M^  would  have  any  title*  Robert  Carter  conrefeii 
to  Charles  Corier,  in  August,  IT 89,  an  undivided  moieCf 
of  die  original  tract ;  and,  it  being  important  that  a  aprctis 
division  should  take  place  betireen  them,  one  was  made  ia 
June,  1790.  It  is  not  shewn,  nor  is  there  the  least  ground 
to  believe, .  that  any  misrepresentation  or  deception  was 
practised  towards  Ckariea  Carter,  m  making  it.  He  hod  a 
long  and  ample  opportunity  to  know  the  quantity  of  the 
land,  and  even  to  make  a  survey  thereof*  Garland'^s  sur»- 
'vey,  by  which  they  agreed  to  divide,  being  made  as  long 
jgQ  as  the  year  1755,  could  not  possibly  have  been  made 
with  a  view  to  any  deception  in  this  particular;  and  if  it 
had^  Robert  Carter  might,  in  the  division,  have  been  hin^ 
jelf  injured  as  well  as  his  adversary.  But  any  such  prsK 
tence  is  ridiculous.  If  the  lots  in  GarlamPs  surv^  have, 
not  held  out,  and,  even  if  there  was,  in  the  year  1755,  a 
design  in  making  those  lots  i4>pear  larger  than  they  rea^ 
were,  on  account  of  the  rents  to  be  paid  by  the  tenants, 
such  error  would  run  through  the  whole  survey,  and  thus 
demoUsh  the  pretension  that  the  other  moiety  (^Robert  Car*' 
ter*s)  may  still  hold  out  its  purported  quantity,  or  moie. 
With  respect  to  the  partition,  division,  and  allotment, 
made  by  Bushrod  Washington  and  Charles  Carter,  die  wot- 
thority  of  the  former,  as  attorney  for  Robert  Carter,  is  ad^ 
mitted  by  C/iarles  Carter  in  the  instrument  of  (fivkion 
itself;  and,  besides,  Bushrod  Washington  seals  the  paper, 
and  annexes  his  character  of  "  Attorney  kr  Robert  Ctai^ 
terJ*^  This  would  seem  to  me,  amply  sufficient  to  make 
the  division  valid.  In  9  Co*  77 •  a.  Combes' s  case,  it  is  held, 
that  if  A*  ^^  as  attorney  of  J3.'^  and  shewing  the  letter  of 
attorney,  makes  a  surrender,  or  delivers  seisin  of  a  tract  cf 
land,  it  is  sufficient.  That  seems  analogous  to  the  case  beCone 
lis.  As  to  that  instrument  of  partition,  if  the  end  an^fb&^f^of 
Joneses  bill  had  been  for  an  undivided  moiety  ffi  the  tiMt 
of  11,375  acres,  it  might  perhaps  be  doubted  wbe^MT  « 
x:opy  of  that  paper,  supported  only  by  the  oath  of  the  d«^ 
iendant,  would  be  competent  to  narrow  the  dbini.     Boft 
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Midi  IB  not  die  end  of  the  biU,  at  I  luive  already  eadea^ 
¥owred  to  ahew*  The  biU  daims  a  specific  tract  of  laad, 
of  vfaicli  the  appellants  are  already  ifi  poaaesskm,  and 
dierefore  die  exhibition  of  this  paper  to  prove  the  very 
iact  etdmititd  l^  the  claim  in  the  bill,  was  tmneceMory  on 
the  part  of  the  defendant.  If  this  instrument  of  partition 
liad  not  been  shewn  in  evidence  at  all,  the  result  would 
have  been  precisely  the  same  on  the  shewing  of  the  ap- 
pellants. Bttt,  if  dits  paper  weiM  nece$sary  for  the  defenoa 
at  Robert  Carier^  it  does  not  rest  upon  his  answer  merely. 
It  is  supported  by  the  coincidence  of  boundaries  specified 
in  ir,  and  the  bill  and  deed  under  which  the  appellants 
daim^  by  the  entry  of  Charles  Carter  into  the  sanke  land« 
and  by  Thornky^  the  appellant's  agent,  surveying  by  the 
same  boundaries. 

I  am,  therefore,  of  opinion,  as  upon  the  present  record^ 
ikat  even  the  representatives  of  Charles  Carter  would  hava 
no  claim  to  the  land  in  conat>versy ;  and,  clearly,  that  die 
present  appeUants  have  not ;  and  that,  even  if  they  had, 
the  representatives  of  Charles  Carter  should  be  also  before 
the  Court,  in  order  to  defend  their  right,  or  set  it  up  in 
derogaticm  of  the  claim  of  the  appellants*  Upon  the 
whole  I  am  of  opinion,  that  die  decree  of  dismbsion  be 
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Judge  FiXMivo.  In  August j  1789,  the  compromise 
look  place  between  Rsbert  Carter  2taA  Charles  Carter^  when 
the  former  conveyed  to  the  latter,  in  consequence  thereof, 
un  undhided  moiety  of  the  Coose  Creek  tract  of  land,  said 
to  contain  11,375  acres,  by  deed  bearing  date  the  14th  day 
1^  August^  1769,  as  stated  in  the  bill,  imd  acknowledged 
by  the  answer,  though  the  deed  does  not  appear  in  the  re- 
cord* Previous  to  the  26th  day  of  June^  1790,  a  partition 
^of  the  land  was  made  hy  and  between  Charles  Carter^  of 
the  one  part,  and  Buskrod  Washington^  the  agent  of  Robert 
Carter^  on  the  other  part,  by  metes  and  bounds^  as  appears 
by  a  deed  without  date,  under  the  seals  of  the  said  Charles 
'Carter  and  Bushrod  Washington^  a  copy  of  which  is  stated 
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and  referred  to  in  the  answer,  and  was  read  at  die  trial  as 
one  of  the  e^chibits,  and  not  excepted  to;  and  therefore  is 
a  pr6per  document  in  the  cause,  and  ought  to  have  the 
same  effect  as  the  deed  itself  would  have  had,  if  produced. 
The  division  was  made  with  reference  to  a  survey  and 
,  plat  of  the  whole  tract  made  by  William  Garland^  in  the 
'  year  1755,  and  divided  into  a  number  of  lots,  from  one  to 
forty-five  inclusive,  making  in  the  whole  11,764,  instead 
of  11,375  acres,  called  for  by  the  patent;  which  gave  a 
surplus  of  589  acres.  On  the  division  made  by  Mr. 
Washington  and  Charles  Carter ^  it  appears  by  Garland^s 
survey,  that  5,551  acres  were  allotted  to  Charles  Carter^ 
and  the  residue  of  6,213  acres  were  retained  for  Robert 
Carter^  making  a  difference  in  his  favour  of  662  acres,  a 
moiety  of  which,  taken  from  6,213  acres  reserved  for  Ro' 
bert  Carter^  and  added  to  5,551  acres  allotted  to  Charles 
Carter^  would  give  to  each  party  5,882  acres  j  so  that,  by 
Garland^s  survey,  Robert  Carter  got,  on  the  division,  only 
531  acres  more  than  a  moiety  of  the  whole  tract  of  11,764 
acres.  In  consequence  of  this  division  made  by  metes  and 
ioundsj  previous  to  the  26th  day  of  jftme^  1790,  Charles 
Carter  took  possession  of  the  part  allotted  to  him,  and  ac- 
quiesced in  the  division,  without  any  objection  or  mur- 
mur ;  and,  in  October^  1 794,  after  a  lapse  of  more  than 
four  years,  sold  to  Mr.  Jones^  for  the  consideration  of 
three  dollars  per  acre,  "  the  Goose  Creek  tract  of  land,  in 
^  the  County  of  Loudoun^  said  to  be  a  moiety  of  a  tract 
**  granted  to  Robert  Carter^  by  deed  bearing^date  the  30th 
"  day  of  March^  1727',  and  to  contain  11,375  acres."  And 
the  land  is  described  by  lots  numbered  in  Garland^s  sur- 
vey, and  agreeing  precisely  with  those  mentioned  in  the 
deed  of  partition  made  by  Charles  Carter  and  Mr.  Wash^ 
ington^  on  behalf  of  Robert  Carter.  After  Mr.  Jones's 
imrchase,  a  resurvey  was  necessary,  to  ascertain  the  num- 
ber of  acres,  to  fix  the  amount  of  die  purchase  money,  at 
three  dollars  per  acre.  A  survey  was  accordingly  made 
by  Aaron  Thomley^  by  which  it  appears,  that,  instead  of 
5,551  acres,  according  to  GarlancPs  survey,  those  several 
6 
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bts  contained  only  4,871  acres,  leaving  a  deficiency  of  680    ^•^m*** 
acres*    But  supposing  the  lots  retained  for  Robert  Carter^ 


to  fall  short  of  Garland}^  survey  in  the  saine  ratio,  there  Denaeet 
would  be  a  deficiency  in  his  part  of  761  acres  j  making  c^^, 
the  difference  between  the  two  lots  still  less  than  it  appears 
by  Garland* s  survey,  and  shewing  only  290  1-2  acres  more 
than  a  moiety,  were  retained  for  Robert  Carter.  But,  how- 
ever that  may  be,  it  appears  to  me  that  Charles  Carter  was 
bound,  as  well  at  law  as  in  equity,  by  the  partition  made 
by  himself  and  Mr*  Washington^  by  metes  and  bounds^  of 
which  he  never  complained  to  the  day  of  his  death ;  and 
that  Mr*  jfonesy  having  purchased  the  specific  tract,  (as 
appears  by  Charles  Carter^s  deed  to  him  of  December^ 
1794,). also  described  by  metes  and  bounds^  the  partition 
was  likewise  binding  on  him :  and  he  had  (if  any)  still  less 
cause  of  complaint  xhaja  Carter ;  as  he  purchased  by  th6 
acre,  and  was  boimd  to  pay  i(x  no  more  land  than  was 
comprised  in  his  deed* 

Upon  the  whole,  I  concur  in  the  opinion,  that  the  decree 
is  correct,  and  ought  to  be  affirmed ;  and  that  is  the  unani^ 
mouji  opinion  of  the  Court*^ 
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Murdock  and  others,  surviving  partners  of  WiUiam 
Cunninghame  &  Co.  against  Hemdon's  £xe- 
cutors. 

1.  When      THIS  cause  was  heretofore  in  this  Court,  under  a  di& 
broagfat  up  to  fcrent  style,  and  was  decided  on  a  different  point*(a) 
CkwrtuwoB  a      ^^^  original  suit  was  an  action  of  debt,  brought  in  the 
Vn  of  exocp-  name  of  William  Cunninghame  &f  Co.  in  the  District  Court 

tiona,      the  "^^ 

Coart  vui  m-  of  Frederickskurg^  against  Edward  HerndoUy  upon  a 
Ttcvrd^  and,  if  written  acknowledgment  of  the  defendant,  that  on  th^lStk 
«prrJr,  wiil^re^  of  August^  1775,  he  had  "  settled  his  account  with  WtUiam 
iudmcii?  for  **  ^^^^j  merchant  in  Fredericksburg,  and  found  the  balance 
such     error,  4i  J^^  j^jjj^  ^^  \^  gg/^  7^  "  ^uj  ^  written  memorandum, 

thooeh    thejr  • 

teay  beofopi-  made  on  the  same  day,  and  on  the  same  paper,  by  IVil" 
Court  below  /iflw  Reid,  **  that  the  above  acknowledgment  of  Edward 
ly  on  the^lw^  "  Hemdon  for  88/.  7s.  was  to  be  understood  due  to  Wil. 
^"thief 'ie  "  ^'«^  Cunninghame  feP  Co.''  The  declaration  stated  Ac 
exceptions       fact  of  the  acknowledgment,  and  the  memorandum  there- 

trere  taken*  ^ 

on,  which  was  charged  as  an  assignment.  The  defendant 
he  remanded  pleaded  **  otOe  nothing;''  upon  which  issue  was  joined. 
Court,  "and  a  ^^  the  trial  the  defendant  objected  to  the  admission  of  the 
reSed^"the  *^ove  writings  as  evidence ;  the  Court  sustained  the  objec« 
toperiorCourt  jJqjj  .  ^^j    under  the  influence  of  that  opinion,  a  verdict 

matt  he  pre-  '  '  r  ^ 

lomedtobaTe  was  found  for  the  defendant.    The  plainiiffs  appealed  to 

thought  the  *  .  "^  *^ 

fieeiaration      this  Court ;  and  pending  the  appeal,  the  appellee,  Edward 

aufficient;'con-    tt       j  i»     1  1    *l  1  •      j  •*.!.• 

sequentiy,  on  HerndoHj  died,  and  the  appeal  was  revived  against  his 

the  new  trial  1  n 

or  on  a  ttfconrf  cxecutors,  the  present  appellees. 

S^Uoncanl^       This  Court  having  reversed  the  judgment  of  the  Dis- 

^en  to  the  trict  Court,  and  sent  the  cause  back  with  instructions  t© 

deekratioA.  ' 

3.   Where  (o)  See  2  Call,  530. 

A  suit   vould 
haTeabated  hj 

the  death  of  the  plaintiff",  and  the  defendants  might  have  been  permitted  to  plead  de  noiv^ 
if  they  omit  to  avail  therotelvea  of  the  death  of  the  plaintiff,  but,  on  the  contrary,  admit  list 
certain  persons  are  bis  surviving  partners,  and  ^  to  trial  without  asking  pei'mission  to  pleafll 
de  novo,  they  are  precluded  from  making  the  objection  afler  verdict 


4.  After  Terdict  for  the  plaintiff,  on  the  plea  of  nil  debet,  it  is  no  ground  for  ar  _ 

jud^ent,  that  the  claim,  as  shewn  bj  the  declaration,  was  barred  by  the  act  of  Umitatiowpi  4 
tiir  It  will  be  intended  that^  if  the  act  were  giv«ii  iu  evidence,  the  plaiiitift*  rebutted  it  by 
other  eridenoe,  n^eh  avoided  iCt  iteration. 
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admit  the  evidence,  (being  of  opinion  that  it  wan  proper    Ootobbs^ 
upon  the  issue^)  an  entry  was  made  on  the  record  in  that    ^^ 


Court,  (on  the  14th  of  October,  1803,)   **  that  the  miit  Murdock  and 

abated  as  to  IVilliam  Cunninghtsme  &?  Co*  by  his  deaths  ▼. 

**  and  it  was  admitted  that  Peter  AJurdock,  John  Hamilton,     Executort. 
^^  €md  James  Robinson,  were  the  surviving  partners  ;^^  ' 

whereupon  a  Jury  was  immediately  impanelled,  and  sworn 
to  try  the  ^^  issue  joined,'^  without  any  application  by  the 
defendants  to  plead  de  novo,  and  a  verdict  found  for  the 
plaintiffs  for  88/^  7s.  and  294  dols.  5S  cts*  damages. 

Errors  in  arrest  of  judgment  were  filed  by  the  defend- 
ants, on  the  following  grounds : 

1.  That  the  note  and  assignment,  as  stated  in  the  decla- 
ration, did  not  entide  the  plaintiffs  to  recover,  in  the  form 
in  which  they  had  declared. 

2*  That  it  appeared  by  the  declaration,  that  the  demand 
was  barred  by  the  act  of  limitations. 
^    3.  And  that  it  appeared  by  the  record,  that  William  Cun* 
ninghame  was  dead  before  the  finding  of  the  verdict. 

The  District  Court,  upon  argument  of  the  errors,  gave 
judgment  for  the  defendants^  from  which  the  plaintiffs 
appealed  to  this  Court* 

Williams^  for  the  appellants* 

Botis  and  Hay^  for  the  appellees. 

The  cause  was  argued  at  March  term  last  $  when  va^ 
rious  points  we|'e  made  by  the  counsel  for  the  appellees  in 
support  of  those  stated  in  the  errors  in  arrest  of  judgment^ 
which  were  repelled  by  the  counsel  for  the  appellants, 
chiefly  on  the  ground  that  the  opposite  parties  were  pre* 
duded,  by  the  former  judgment  of  this  Court,  from  ma« 
king  the  objections  at  this  time.  And  on  Friday,  the  XZth 
cf  October,  1809,  the  Judges  delivered  their  opinions. 

Judge  Tucker.  This  is  the  same  case  which  is  report* 
ed  in  2  CaUy  530.  under  the  title  of  Cunninghame  v.  Hern* 

Vol-.  IV.  C  o* 


'I 
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OcTOBKR,    don.     While  the  suit  was  depending  in  thifi  Court,  Hern* 

^^^yr^    ^^^  ^^^  5  ^'^^  ^^  cause  was  revived  here  against  hi«  exe* 

Murdock  imrl  cutors*    The  judgment  was  finally  reversed,  and  the  Ju* 

^  ^^       rors'  verdict  set  aside^  "  and  a  new  trial  wae  ordered  to 

^^ecuSJi     **  ^^  ^^^  '^^  ^^^  cause,'*  with  directions  to  admit  the  cvi- 

— —  dence  which  had  been  rejected  on  the  former  triaL 

The  cause  being  again  brought  on  in  the  District  Courts 
^he  following  entry  appears :  ^^  This  suit  abates  as  to  the 
^  plaintiff,  WilUam  Curminghame^  (he  being  the  cmly  plains 
tiff  named  in  the  declaration,  which  is  brought  in  the  name 
of  W.  Cunningkame  and  Company^  not  naming  any  other,) 
*^  by  his  death,  and  it  is  admitted  that  Peter  Murdoch^ 
**  John  Hamilton^  and  James  Robinson^  are  die  surviving 
*•  partners  of  the  said  William  Cunningkame  6?  Co.  *  where- 
*^  ^  upon  came  the  parties  by  their  attorneys,  and  thereupon 
^  ^  came  a  Jury,'  &c.  who  found  a  verdict  for  the  plain* 
**  tiffs." 

The  defendants  moved  in  arrest  of  judgment,  and  at- 
/  isgiied  for  cause, 

1.  That  the  note  and  assignment  thereof,  as  stated  in 
the  declaration,  do  not  entitle  die  plaintiffs  to  their  actkn 
in  manner  and  form  as  set  forth  in  said  declaration* 

If  this  were  sufficient  cause  for  suresting  the  judgment, 
it  ought  to  have  been  sooner  noticed,  when  the  cause  was 
before  this  Court  on  the  former  appeal :  for  I  imderstand 
the  practice  of  thb  Court  to  be,  that  if  a  cause  is  brocight 
up  here  upon  a  bill  of  exceptions,  the  Court  will  consider 
the  whole  record  and  proceedings,  and  if  there  be  any  er« 
ror  therein,  in  any  other  part  of  the  record,  will  reverse 
the  judgment  for  such  error ;  although  theyishocdd  be  of 
opinion  that  the  particular  point  upon  which  the  exception 
was  taken  was  righdy  adjudged  below :  because  theqipellate 
^2^^^^j^  ^'  Court  must  inspect  the  whole  record.(fl)  This  Court  hav- 
CuU^  «4f.  ing  reversed  the  former  judgment,  m  hich  was  rendered  in 
favour  of  the  defendants^  and  directed  a  new  trial  to  be  had 
in  the  cause,  must  be  presumed  to  have  thought  the  decla- 
ration sufficient ;  otherwise,  they  wotild  have  affirmed 
^he  first  judgment,  though  not  for  the  reasons  given  in  dre 
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bill  of  excqHions,  as  has  been  often  done  in  this  Courts    I    OoToisa, 

1809. 

therefore  do  not  eonceive  that  any  exception  can  be  taken    v^^  ^^ 
to  the  declaration  upon  this  iecond  appeal.    The  practice  ^"^^^t**^ 
would  be  hig^y  inconvenient  and  vexatious,   and  pro-  "-    , 

ductive  of  infinite  delay,  and  of  appeals  without  end.  Executors. 

%>  The  defendants  allege,  as  a  cause  of  arresting  the 
judgment,  that  it  appears  by  the  declaration,  that  the  de* 
mand  is  barred  by  the  act  of  limitations.  The  plea  is  nil 
•debet.  Upon  this  plea  it  has  been  decided,  that  the  act  of 
]imitati(Mi8  mat  he  given  in  evidence.  It  is  possible  it  was 
given  in  evidence  on  the  trial,  and  that  the  plaintiffs  pro- 
duced other  evidence,  which  avoided  its  operation ;  and 
this  is  the  presumption  of  law  after  a  verdict ;  so  far  at 
least  as  that  the  defendant  shall  not  avail  himself  of  the 
act  of  limiijations  in  arrest  of  judgment.  The  act  most  be 
specially  pleaded^  or  given  in  evidence^  in  cases  where  that 
IB  permitted ;  otherwise  no  notice  can  be  taken  of  it,  after 
a  verdict. 

3.  They  allege,  that  it  appears  by  the  record,  that  the 
aaid  Wiltiam  Cunninghame  was  dead  before  the  finding  of 
the  verdict  of  the  Jury*  W.*  Cunninghame  being  the  only 
plaintiff  named  in  the  declaration,  the  suit  ought  to  have 
been  abated^  upon  that  fact  being  shewn  to  the  Court,  un* 
less  the  defendants  have  precluded  themselves  from  taking 
advantage  of  it,  by  admitting  (as  the  record  states)  that 
Peter  Murdoch^  &c.  are  the  surviving  partners  of  the  said 
Wilham  Cunninghame  ©*  Co.  Why  did  they  proceed  to 
die  trial  after  that  admission,  instead  of  moving  the  Court 
to  abate  the  suit  m  totof  If  they  had  made  such  a  mo- 
tion, I  think  the  plaintifis  ought  to  have  been  permitted 
to  amend  their  declaration  by  inserting  the  names  of  the 
surviving  partners,  intended  to  be  comprehended  under 
the  word  Company^  according  to  the  admission  of  the  de- 
fendants. It  has  the  air  of  surprise,  and  therefore  I  think 
ought  not  to  receive  the  sanction  of  this  Court,  more  espe- 
cially as  it  is  a  general  rule,  that  advantage  ought  to  be 
ta)cen  of  any  matter  by  which  a  suit  may  be  liable  to  aiate^ 
by  way  of  plea  puis  darrein  continuance^  at  the  very  next 
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OcTOBBs,  term  after  which  the  abatement  happens,  and,  consequently, 

s.^'^r^^    before  the  party  proceeds  to  a  trial ;  and  as  the  defendants 

Murdock  and  by  their  admission  shew  that  they  had  nodce  of  Cwmng' 

V.  home* 9  death,  and  that  there  were  surviving  partners,  whose 

Execotoi^.    names  they  also  knew,  I  think  ihey  ought,  as  at  that  time^ 

-  and  not  after  the  trial,  to  have  moved  the  Court  to  abate 

the  suit,  or  filed  a  plea  for  that  purpose. 

But  there  remains  another  point  to  be  considered:  The 
suit,  having  abated  in  this  Court  by  HerndorCs  deaths 
though  revived  against  his  executors  hcre^  and  sent  back 
for  a  new  trial,  without  any  directions  as  to  the  executors 
being  first  admitted  to  plead,  has  been  tried  upon  the  issue 
joined  between  Hcrndon  zxad  Cunmnghamey  in  their  ^fi^ 
times  respectively,  instead  of  being  tried  upon  a  new  plea 
of  the  executors  of  Herndon^  and  issue  thereon  joined  be- 
tween the  present  parties. 

At  common  law  the  original  suit  must  have  abated  in, 
toto  by  HerndorCs  death  after  issue  joined;  and  so  must 
it  have  done  at  any  time  before  the  act  of  1806,  (2  Rev. 
Code^  136«)  which  was  subsequent  to  the  reversal,  and 
even  to  the  last  trial  in  die  District  Court.  Even  if  the 
revival  here  might  operate  to  revive  it  in  the  District 
Court,  for  the  purpose  of  a  new  trial,  yet  I  doubt  whether 
there  has  not  been  such  a  mis-trial  as  is  not  aided  by  die 
statute  oi  jeofails^  there  being  no  issue  joined  between  the 
parties  then  before  the  Court* 

Besides,  upon  principle,(l)  it  woudd  seem,  that  die  exe- 
cutors ought  to  have  been  permitted  to  plead  to  the  acdon 
in  the  same  manner  as  if  the  suit  had  been  brought  origi- 
nally against  themselves ;  for  they  ought  to  have  had  an 


(1)  Vide  3  Saund,  73.  n.  WillianuU  note.  *<  Where  the  defendant  diet 
'*  afler  interlocutory  and  before  final  judgment,  the  plaintiff  must  sue 
<*  out  two  writs  of  tcirefadat  to  entitle  himself  to  take  oui  executioa  •' 
*<  one  before  final  judgment,  to  make  the  e^eecufors  or  admmtstraton 
f '  parties  to  the  record ;  the  other,  afler  final  judgment^  to  ghre  thMi 
«  an  opportunity  of  pleading  the  want  of  assets*  or  any  other  matteiv 
<<  that  an  executor  may  plead  in  his  defence  to  S  Hire/acia^,  brOHglft 


I 
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opportunity  of  pleading  the  want  of  assets,  or  any  other  October, 

matter  that  they  might  have  pleaded,  if  the  suit  had  been  s^^^>rs^^ 

brought  originally  against  them.  Murri|>ck  an4 

Perhaps  the  omission   of  the  executors  to  move  the  v. 

Court  to  permit  them  to  plead,  either  de  novo^  or  such  ad-  Kxecatort. 


ditional  plea  as  their  counsel  might  have  advised,   has  •^— — 
cured  this  error,  if  it  be  one*    If  the  majority  of  the  Court 
shall  be  of  that  opinion,  I  shall  cheerfully  acquiesce  in 
their  decision* 

But,  upon  the  whole,  my  opinion  is,  that  the  judgment 
be  reversed,  and  the  cause  sent  back,  with  leave  to  the 
plaintifis  to  amend  their  declaration  by  inserting  the  names 
of  die  present  parties,  and  to  the  defendants  to  plead  to  the 
action,  as  if  it  had  been  brought  originally  against  them. 

Judge  Roane*  Upon  a  perusal  of  this  case,  as  formerly 
reported,(a)  it  appears  to  have  been  the  opinion  of  the  (a)8e6  8C'ai2, 
Coiut,  that  the  declaration  contained  a  sufficient  cause  of  ^^ 
action;  else  the  judgment  of  the  Court  would  not  have 
assumed  the  shape  it  did,  which  was  to  reverse  the  judg- 
ment, on  the  ground  that  the  District  Court  erred  in  with- 
hokting  the  writings,  offered  by  the  plaintiff,  from  the  Jury* 
This  question,  therefore,  was  then  settled,  and  is  not  now 
open  for  the  decision  of  this  Court :  and  this  is  a  full  an- 
swer to  the  first  error  assigned  in  arrest  of  judgment  on 
the  second  verdict* 

As  to  the  second  error  assigned,  viz.  that  it  appears  by 
the  declaration  that  the  said  demand  is  barred  by  the  act 
of  limitations,  diere  is  nothing  in  it*  That  act  is  not  plead" 
ed;  and,  if  it  be  true  that  it  could  be  given  in  evidence  on 
the  plea  of  nildebet^  (which  seems  to  have  been  the  ancient 


**  upon  A  finml  judgment  obtained  ag^nst  hit  testator ;  for  it  would  be 
**  unreasonable  that  the  executors  or  administrators  shotild  be  in  a 
<<  worse  situation  where  thetr  testator  or  intestate  died  before  final 
*•  judgment,  than  they  would  have  been  in,  if  he  had  died  aAer."  Cite% 
Saj,  £ep.266.  ^Ibmiini  v.  Gratm* 
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OcTOBKB»    opinion,)  it  may  be,  and  therefore  we  oug^t  so  to  take  k 

x^'^^ns^    ^^^^  verdict)  that  the  effect  of  this  bar  was  rebutted  and 

Alurdoek  and  done  awav  by  proof  of  recent  acknowledgments  of  the 

T.  debt. 

Exeou^.         -^^  ^o  ^^  third  error  assigned,  that  WiUiam  Cumnng-' 


'  hame  was  dead  before  the  finding  of  the  verdict  of  the 
Jury,  there  is  a  clear  admission  by  the  defendants,  on  the 
record,  that  the  suit  should  proceed  in  the  names  of  the 
surviving  partners  who  are  also  specified  therein* 

There  is,  then,  nothing  to  justify  the  opinion  of  the  Dis- 
trict Court,  arresting  the  judgment  on  the  verdict  rendered 
in  fiavour  of  the  plaintiffs*  With  respect  to  the  objection 
stated  by  the  Judge  who  preceded  me,  in  relation  to  the 
appellees,  the  executors ;  the  appeal  was  revive^  agaix^st 
them  while  it  was'  depending  in  this  Court*  lliey  did  not 
move,  either  in  this  Court  or  the  Court  below,  for  leave  to 
plead  de  novo;  and  therefore  the  Court  was  not  to  volun* 
teer  such  a  privilege  in  their  favour*  It  is  possiUe^  in* 
deed,  that  it  might  have  been  eligible  for  them  to  have 
changed  the  plea,  and  {beaded  fully  administered*  Bot 
how  did  the  Court  know  this  to  be  the  case  i  and  why  not 
suffer  parties  to  elect  the  particular  grounds  of  their  own 
proceedings  i  The  plea,  on  which  issue  was  joined  in  this 
case,  denied  the  existence  of  the  debt  altogether*  By  what 
authority,  then,  ought  the  Court  to  have  compelled,  or 
even  permitted^  a  relinquishment  of  that  ground,  (without 
its  being  asked  for  by  the  executors,)  and  the  substitation 
of  another  plea,  (that  of  p/ene  adminutravH^  which,  oa 
the  contrary,  admits  the  debt,  though  not  the  quantum  of 
f#)  JitdL  jr.  it.(flr)  Why  should  the  Court,  without  any  motion  for  that 
purpose,  and  therefore,  I  infer,  without  any  necessity 


quired  by  the  state  of  the  testator's  assets,  adopt  a  course 

which  would  aiTest  the  trial,  and  exhaust  a  good  deal  of 

time  in  maturing  for  trial  another  issue,  to  which  the  m- 

struction  of  this  Court  would  have  no  application*    That 

instruction  certainly  contemplated  a  new  trial  of  the  exists 

ing  issue,  and  not  of  another  issue  to  be  made  up  between 

the  parties*    This  point,  then,  is  concluded  by  the  former 
4 


In  the  iAth  Year  of  the  Commonwealth.  207 

opinion  of  this  Court,  that  this  isstie^  and  not  another    October, 
issue,  should  be  tried  between  the  parties*  \^rsr-s^ 

I  see  no  necessity  for  the  Court  to  have  volunteered  Murdock  ani 

...  .  others 

such  a  privilege  in  the  case  before  us,  however  it  might  ▼• 

have  been  if  the  executors  had  made  a  motion  for  that    Exeeuton. 
purpose;  and,  therefore,  in  every  light  in  which  I  can 
view  the  case,  I  am  of  opinion,  that  the  judgment  of  the 
District  Court  should  be  reversed,  and  one  entered  for  the 
appellants. 

Judge  Fleming.  The  only  doubt  on  the  mind  of  either 
of  the  members  of  the  Court  seems  to  be,'  whether,  upon 
the  suit  being  revived  against  the  executors  of  Herndony 
the  original  defendant,  and  the  death  of  the  plaintiff,  Wtl* 
Ham  Cunninghamcy  who  was  first  named  in  the  firm  of  Cun^ 
mnghame  £sP  Co^y  the  former  pleadings  ought  not  to  have 
been  set  aside,  and  the  defendants  allowed  to  plead  de 
novo  ?  To  this  it  may  be  observed,  that  the  parties  went 
to  trial  on  the  former  issue  by  mutual  consent,  or  at  least 
without  any  objection  on  the  part  of  the  defendants,  they 
admitting  that  Peter  Murdoch^  John  Hamilton^  and  Jamea 
Robinson^  are  the  surviving  partners  of  the  said  William 
Cunntnghame  fsf  Co*j  and  no  motion  to  the  Court,  or  sug* 
gestton  was  made,  that  they  wished  to  plead  over,  or  to 
amend  their  plea ;  nor  is  it  stated,  or  taken  notice  of,  in 
the  errors  filed  in  arrest  of  judgment,  which  have  already 
been  recited.  I  am  not  for  obstructing  the  course  of  jus- 
tice (as  was  sometimes  formerly  done  in  England)  by  an 
over  nice  criticism  on  pleading,  where  a  cause  has  been 
fairly  tried  on  its  true  merits  ;  and  especially  after  a  ver* 
diet.  I  am,  therefore,  of  opinion,  that  the  District  Court 
erred  in  sustaining  the  errors  in  arrest  of  judgment,  and 
diat  the  judgment  of  the  said  Court  be  reversed,  and  the 
plaintiffs  have  judgment  on  the  verdict  aforesaid^ 

Judgment  of  the  District  Court  reversed. 
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Tuetday,        Thc  ComiTion Wealth  against  Fairfax  and  others. 

OctfMev  17,  O 

1809. 

Thc  true  oon-  THIS  w^  an  appeal  from  a  judgment  of  the  General 
the  Ihw,  con-  Court,  ovemiling  a  motion  made  in  behalf  of  the  Com- 
«p5^htmeni  monwealth  against  the  appellees  as  mreties  of  Alexander 
Jheriff"^*^'re-  ^^^^^»  ^^^^  sheriff  of  Jejerson  County,  for  the  taxes  which 

a  aires     that  accrued  the  second  year  of  his  sheriffalty,  he  having  been 
be    annuaUy  commissioned,  and  given  bond  and  security  for  the  Jir^t 

nomioftted,  , 

and   commis.  year  only. 

•iwIiTd'  flwrn-       White  being  appointed  sheriflF,  by  commission  dated  the 

i^^t^rrK  ^''^^  ^^  ^"^^»  ^^^^'  ^°  ^^^  ^^^  ^^  y^^y  fol^owing^  gave 
fui  eoUeotion  bond  for  the  collection  of  the  taxes,  in  the  usual  fonn« 

of  the  taxes,       ^  ... 

8co.  therefore,  with  the  appellees  his  securities. 

in    this    case,  .  .  i  •  i  .  .         -        , 

the  high  she-  A  motion  was  made  against  the  securities  for  the  taxes 
been  nomina-  due  and  Collected  by  White  for  the  year  1806.  The  Court 
m?88iooed*^for  overruled  the  motion  ;  being  of  opinion  that  the  securities, 
*'^^"h  t1^^'  under  the  different  acts  of  assembly  concerning  sheriffs, 

Mted  tiie  «e-  and  the  collection  of  the  public  revenue,  were  bound  for 

€ond      y^oTf 

without  a  new  the  due  collection  aud  payment  of  the  taxes  for  the  year 

nomination         <  ^^  -        t 
and    corarois-    lo05  Only. 
sion,  and  not 
having  renew- 

beid,^'aia*rthc  ^^^  Attorney  General,  for  the  Commonwealth,  coDtend- 
securities  for  ed,  that  the  condition  of  the  bond  being  that  White  should 

the  Jivit  jear       /  ° 

wert^.otiiaWe  faithfully  collect,  account  for,  and  pay  the  taxes  inapoaed 
ooiiccted  by  by  law,  in  hi9  County,  during-  his  continuance  in  office^ 
riff  for  the  was  broad  enough  to  cover  all  the  transactions  of  the  she- 
**"    •  riff  while  he  acted  in  that  capacity.    By  the  6th  section  of 

(a)  1  Re-o,  the  act  of  1  r92,(a)  every  person  commissioned  and  qu«lt* 
p.  I'jo.    '        fied  as  sheriff,  shall  be  continued  in  office  one  year 


his  qualification,  and  may,  with  his  own  consent,  and  the 
approbation  of  the  executive,  be  continued  for  two  years, 
and  no  longer,  unless,  by  some  accident  or  impediment,  n 
succeeding  sheriff  shall  be  prevented  from  qualifying,  jh 
which  case  the  preceding  sheriff  ^Aai/ c(7;}^mt/^  to  act,  tiU  ji 
accessor  be  duly  qualified.     The  uniform  practice 
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been  to  consider  the  securities  bound,  during  the  sheriff's 
coodnuance  in  office. 

Wickham^  for  the  appellees,  argued,  that  the  law  evi- 
dentljr  contemplated  the  annual  appointment  of  a  sheriff, 
and  die  duration  of  his  office  for  one  year  only ;  though, 
with  his  own  consent,  and  the  approbation  of  the  elecu- 
dve,  he  may  be  continued  for  two  years.  The  continuance 
of  the  sheriff  for  the  second  year  must  depend  upon  some 
act  of  the  executive ;  they  must  express  their  approbation 
by  granting  him  a  new  commission.  Though  the  word 
continue  be  equivocal,  yet  its  obvious  meaning,  connected 
with  the  other  parts  of  the  law,  is,  that  the  sheriff  must  be 
reappointed. 

Analogous  to  the  appointment  of  a  sheriff^  is  that  of 
die  governor ;  who  may  continue  in  office  for  three  years^ 
but  he  must  be  annually  appointed.  So,  a  sheriff,  under 
die  first  section  of  the  law,(€i)  must  be  anrncalfy  recom- 
mended, and,  of  course,  ought  to  be  annually  appointed. 
By  giving  the  law  this  construction,  every  part  will  be 
consistent.  The  latter  part  of  the  6th  section,  which  is  re- 
lied on  by  the  Attorney  General^  applies  only  to  cases  where 
die  sheriff  had  been  duly  reappointed,  and  acted  for  two 
years,  and,  by  some  impediment,  a  successor  had  not  been 
qtxalified. 

The  words  **  during  his  continuance  in  office^'*  inserted 
in  the  bond,  if  not  required  by  law,  cannot  be  extended  to 
charge  the  securities  beyond  the  legal  term  of  the  sheriff- 
alty. But,  if  my  construction  be  correct,  the  office  conti- 
mued  for  one  year  only. 

The  Legislature,  no  doubt,  contemplated  the  renewal  of 
die  bond  every  year ;  because,  from  the  defalcations  of  the 
sheriff,  one  set  of  securities  might  be  very  inadequate. 
Beudes,  a  man  might  be  willing  to  be  security  for  one 
year,  who  would  not  agree  to  be  bound  for  two^ 
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QcTOBBK,        Judge  Tucker,  after  statiog  the  case,  proceeded : 

1  soy  V      *-f  >^ 

^^^^sy'^^^       It  is  to  be  observed,  that  the  taxes  for  the  year  .1805, 

The  Com-     became  due    on    the   31st  of  December  >  of   that    yean 

V.  that  they  could  not,  however,  be  distrained  for  umil  the 

*"  hti-s.  *      first  of  Mayy  succeedbg ;  nor  were  they  payable  mto  the 

""—"■";""  treasurj',  until  thfe  first  of  October  following*(<i)  Of  course^ 

1794/c.  83.  s.  these  taxes  did  not  fall  due  until  six  months  after  Whke 
'  g^ve  this  bond ;  nor  did  the  taxes  for  1806  fall  due  until 

six  months  after  one  year  from  the  time  of  hb  appoint* 
ment  had  expired*  Consequendy  the  main  queatiOQ  v^ 
.  for  what  period  was  Mr*  White  appoinjted  sheriff,  1^  that 
commission ;  since  the  undertaking  of  the  securities  for 
his  due  collection  of  the  taxes,  must  be  understood  as 
commensurate  with  the  duration  of  his  commissioa,  aa  « 
collector  of  the  revenue* 

From  an  attentive  perusal  of  the  several  acta  on  tUs 
subject,  I  feel  no  doubt,  that,  according  to  the  true  intent 
and  meaning  of  the  law,  sheriffs  must  be  oTmually  noniA* 
nated  by  the  County  Courts ;  must  be  anmudly  commisr 
sioned  by  the  Governor ;  and  nuist  annually  g^ve  bond  £6r 
the  faithful  collection  of  all  taxes  imposed  by  law  in  their 
County,  and  which  may  become  due  at  any  time  during 
the  period  of  one  year  thereafter ;  provided  the  sheriff  lives 
until  the  3l8t  of  December,  next  after  such  appointsii^t, 
&c*    Because,  if  he  lives  till  that  day,  his  deputies  aajr 

(6>  A.  1.29.  c<>U^c^  ^^  taxes  in  the  same  manner  as  if  he  had  lived«(^) 
The  undertaking  of  the  securities  to  this  bond  n^ust  there^ 
fore,  I  conceive,  be  understood  as  going  no  further  than 
for  the  faithful  collecting  and  paying  the  taxes  for  the  year 
1805  only;  and  consequently  that  the  judgment  be  «£• 
firmed* 

Judge  Roane.  By  the  act  of  1792,  c.  80.  the  County 
Courts  are  to  make  annual  nominations  of  sheriffs*  Thia 
provision,  as  well  as  the  positive  limitation  of  the  duration 
of  the  office  contained  in  the  6th  section,  determines  the 
duration  of  the  office  to  be  for  one  year  only ;  and  the  ef- 
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fiect  of  the  bond  can  only  be  commensurate  therewith.  In  OcTotBm, 
die  eveaK  pf  the  9anie  person  being  continued  sheriff  a  se-  y^^-v^ 
codd  year,  which  can  only  be,  if  he  is  again  nominated  by  The  Com- 
die  County  Court,  it  is  to  be  considered  as  a  new  appoint-  v. 

ment.  The  terms  "  approved'*  and  "  continue,''  used  in  ^"^^r^""* 
die  6Ak  section  in  relation  to  a  second  appointment,  are  — 
precisely  those  used  in  the  Ist  and  6th  sections  in  relation 
to  an  original  appointment :  Nothing,  therefore,  can  be  in- 
ferred from  those  expressions  to  shew  that  a  second  ap- 
pointm^t,  or  a  continuance  in  office  for  a  second  year, 
does  not  stand  precisely  on  the  footing  of  an  original  one* 
The  sum  provided  in  the  act  as  the  penalty  of  the  bond, 
is  supposed  to  be  ample  enough  for  a  single  year,  and  even 
for  a  short  time  longer  in  the  event  of  a  succeeding  sheriff 
being  prevented  by  accident  from  qualifying ;  but  it  may 
not  be  suflkient  to  cover  also  a  second  year ;  and  no  con* 
stnii;jdon  of  the  act  can  be  made  to  extend  the  bond  to  apply 
to  a  second  year,  which  would  not  equally  hold  if  the  sheriff 
were  permitted  to  act  for  twenty  years,  which,  in  that  case, 
would  surely  be  unreasonable.  The  case  at  bar  differs 
from  that  only  in  degree*  On  the  whole,  I  am  of  opinion, 
that  there  ought  to  be  an  annual  nomination,  appointment, 
and  boad*  The  expression  in  the  bond  ^^  during  the  con- 
^  tinuance  in  office,"  must  clearly  have  reference  to  the 
actual  dnration  of  the  office  by  virtue  of  the  appointment 
under  which  the  bond  was  taken* 

Afy  opinion  is,  that  the  judgment  be  affirmed. 

Judge  Fleming  concurring; — by  the  whole  Court  the 
lodgment  of  the  General  Court  affirmed* 


jti2  Sbtpnmt  Court  <if  Appmsik. 


Dunbar  and  Vass  against  Long's  Administrator* 

A  writ  ft'      AN  appeal  was  taken  in  this  case,  from  the  judgment 
pbtrict  Court  of  the  District  Court  of  Fredericksburg ^  for  the  purpose  of 
lLv,^mifiS  settling  a  point  of  practice,  stated  to  be  of  great  import- 
legaUr  be  ex-  ^^^^  ^q  ^^  country.    It  was  a  suit  brought  ip  that  Couft 
time    during  by  the  appellants  against  the  appellee ;  the  writ  in  which 
which  it  was  was  executed  after  the  first  day  of  the  term  to  which  it  was 
fietoma  e.      returnable.     At  the  next  succeeding  Court,  the   caui^e 
sto6d  as  an  office-judgment,  confirmed  at  the  rules  held  in 
the  clerk's  office  intervening  between  the  two  terms ;  whea 
the  Court,  on  motion  of  the  defendant,  granted  a  ruk  ^^  to 
**  shew  cause  why  the  judgment  and  proceedings  in  the 
^^  office  should  not  be  set  aside,  and  the  sheriff's  return  on 
^^  the  capias  quashed."    The  Court,  on  hearing  affidavits 
read,  and  after  reciting  that  the  arrest  was  made  by  the 
sheriff  after  the  first  day  of  the  term  to  which  the  writ  was 
returnable,  ordered,  that  **  the  judgment  in  the  office,  and 
^^  all  other  proceedings  had  in  the  cause,  subsequent  to 
^'  the  capiasy  be  set  aside,  and  that  the  writ  and  shenfl^s 
**  return  thereon  be  quashed."     From  which  judgment 
the  plaintifis  appealed  to  this  Court* 

BottSj  for  the  appellants,  insisted,  1.  That  It  was  com- 
petent to  the  sheriff  to  execute  the  writ  after  the  first  dqr 
of  the  Court ;  inasmuch  as  the  day  after  the  rising  of  ii^ 
Court  was  the  day  of  appearance*  As  no  alias  cafioM 
f^ould  issue  during  the  term,  there  would  be  a  period  when 
the  defendant  might  evade  the  process  of  the  Court,  unless 
the  sheriflF  were  authorized  to  make  the  arrest  between  the 
first  and  last  day  of  the  term.  2.  That  if  the  service  of 
the  writ  were  irregular,  it  was  too  late  to  take  advantage 
of  it  after  office  judgment ;  which  can  only  be  set  asid^  h^ 
(a)^.c<Mfe^  pleading  an  issuable  plea^(a) 

|oI.  1.  p.  78. 
o.  6&  B.  ^. 


In  the  UA  Teat  ^f  the  Commouweaith,  ms 

WiKoKUf  cMitro,  contended,  ^ttut  die  writ  coaM  not  be   ^^'T^"*** 
•«a0MtBd  afttt*  the  first  day  of  the  Courto    All  writs  are    \gi^^y^^/ 
made  returnable  to  the  Court;  which  necessarily  impltes    i>unbtf  aad 
the  first  day  of  the  Court.    Where  the  law  contemplates         v. 
m  return  of  process  to  any  psuticular  day  of  the  term,  it  is     nistrator. 
idways  expressly  so  declared;  as  in  die  case  of  #tt^^0nuu  for        " 
witnes8ese(o)   After  the  first  day  of  die  term,  the  power  (a)    i  ^i7«v< 
of  the  sheriff  to  ^x«cute  the  writ  ceases;  but  he  may  rr^m        ' 
it  at  any  time  before  the  appearance  day. 

A«  to  the  ol^ection,  that  diere  was  an  office-judgment, 
ftmnded  on  the  return  of  the  sheriff,  it  has  no  weight ;  for 
the  Court,  at  the  next  succeeding  term,  have  full  power  to 
Set  aside  any  proceedings  in  the  ot^ct  which  have  taken 
place  since  die  last  term* 

Judge  TiTCKER.  The  defendant  in  die  District  Cotnt 
obCmned  a  rule  to  shew  why  the  judgment  and  proceed- 
ings in  the  office  shoidd  not  be  set  aside,  and  the  sherilTs 
retom  on  the  capias  against  him  be  quashed,  because  the 
arrest  was  made  by  the  sheriff  of  OranffCy  after  the  first 
day  of  the  term  to  which  the  writ  was  returnable ;  the 
Court  set  aside  die  judgment  and  all  other  proceedings  in 
l}ie  office,  subsequent  to  the  capias^  and  quashed  die  writ 
and  die  sheriff's  return  thereupon :  from  which  judgment 
the  plaintiff  appealed. 

The  District  Court  Law  (ed.  17^,c«  66.  s.  21.)  directs, 
diat  all  writs  shaU  be  returnable  to  the  next  Court.  But 
the  5l5di  section  declares,  that  the  first  day  qfier  the  end 
C3f  the  Court  to  which  the  process  is  retumcAle^  shall  be 
die  APPEARANCE  DAT,  in  all  process  returnable  to  any  day 
of  the  Court  next  preceding.  In  the  d6th  sectian,  die 
sheriff  is  required  to  return  the  writ,  and  a  copy  of  the 
bsol-bond,  to  die  clerics  ofke^  BEroltE  the  dag  of  appear- 
AKCE.  In  die  County  Court  Law^  (Ibid.  c.  67.  s.  17.)  it 
18  directed,  that  all  process  issuing  from  such  Comts  to 
bring  any  person  to  answer  in  any  suit  therein,  shaU  be 
executed  three  days  at  least  before  the  day  dierein  men- 
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OcTOBBK,    tioned  for  A^  return  thereof.    Bnt  there  is  no  8udi  iire- 
vision  in  the  District  Court  Law*     Nor  can  I 


Dnnbtr  md   any  good  re^on,  why  a  sheriff  should  be  inhibited  firom 
▼.  executing  a  process  to  him  directed,  for  ten,  twelve^  or 

ni^uvtor.  '*  even  fifteen  dajrs,  before  the  appearance  day  prescribed  by 
■'*'*— —^  law,  if  he  have  any  qiportunity  of  doing  it.  He  must  take 
care,  when  he  does  execute  it,  that  the  day  of  appear anck 
BE  not  yd  ARRIVED,  because  he  is  bound  to  return  it  to 
the  office  before  the  appearance  day.  If  he  does  so^ 
it  must  of  necessity  be  executed  either  before  die  term  be- 
gins, or  before  it  has  ended,  which  I  think  b  lA  die  Iaw 
requires. 

The  18th  section  of  the  County  Court  Law,  and  the 
23d  of  the  District  Court,  which  in  certain  cases  prescribe 
a  summons  in  lieu  of  a  capias^  throws  some  further  light 
upon  the  subject.  For  in  both  cases  it  requires  the  tum^ 
mons  to  have  been  executed,  or  a  copy  left,  ten  days  be^ 
fore  the  return  day^  although,  according  to  the  general  di- 
rections concerning  writs  and  summonses,  it  must  be  made 
returnable  to  the  next  Court.  And  if  the  defendant  do  not 
^  appear  at  the  return  day^  the  plaintiff  may  proceed  agaiiist 
him  as  if  he  had  been  taken  upon  a  capias.  Where  « 
term  is  more  than  ten  days  (as  many  were)  even  this  pro- 
cess against  persons  privileged  from  arrests,  might  be  exe- 
cuted after  the  commencement  of  the  term,  which  i^pean 
to  put  the  question  out  of  all  doubt. 

But  were  it  otherwise,  I  think  the  judgment  was  cvro? 
neous  in  quashing  die  writ  as  well  as  the  return ;  and 
this  for  two  reasons :  first,  because  the  writ  itself  is  not  al- 
leged to  have  been  vitious  or  defective,  and  therefore  not 
liable,  for  any  intrinsic  cause  therein  iqpparent,  to  be  quash* 
ed ;  and,  consequently,  not  for  any  irregularity  in  the  ser- 
vice thereof.  Secondly,  because,  by  the  terms  of  the  rule^ 
the  plaintiff  was  not  required  to  shew  cause  why  the  wjuer 
should  not  be  quashed,  but  why  the.BJSTiTRv  thercioia 
should  not.  The  judgment  therefocd  gOM.  beydid  die 
rule,  and  ought  to  be  set  aside. 
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I  am  of  <^iiioii  that  the  judgment  be  rtrencd,  and  ifae  October, 

cause  remanded  to  the  Dktrict  Court,  there  to  be  proceed-  ^^^v^ 

•d  on  in  die  «ame  manner  as  if  the  Court,  on  the  he^ng  Donbtr  and 
of  the  ai^gtmients  on  jthe  rule  to  shew  cause,  had  then  dis*  «.. 

charged  the  rule,  the  record  before  this  Court  bcmg  too  ^l^tor"*' 
iniperfiect  to  give  more  particular  instructions  respecting  ■ 

the  course  which  the  District  Court  ought  to  have  pur* 

toed. 
* 

Judge  RoAHE.     By  the  act  of  1753,  reducing  into  one 
tihe  several  acts  relating  to  the  General  Court,(a)  several  U)   Virfima 
particular  return  days  are  expressly  provided  for  process,  i^Sl)  p.  294. 
both  on  the  Common  Law  and  Chancery  sides  of  that  Court. 
By  the  act  of  1777,  c*  17.  establishing  a  General  Court, 
two  several  return  days  in  each  term  are  also  expressly 
provided  for  its  process*(^)     By  the  act  of  the  same  ses-  {b)  Ch.  Jto« 
sion,  estaUishbg  a  High  Court  of  Chancery,(r)  two  return  l^l  j^  ^  j^ 
days  are  expressly  estaUished  in  each  term ;  and  the  same  p-  <^7* 
pro^fiaion  is  expressly  kept  up  in  the  act  of  179S,  concern- 
ing the  High  Court  of  Chancery-(^)   By  the  act  of  1792,  y)   1  jt^v. 
reducing  into  one  the  several  acts  concerning  the  General  ^^*^*  ^'  ^' 
Court,  the  Jtrst  day  of  the  Court  is  expressly  provided  as 
Ae  return  day  for  its  proce88.(e)    The  other  return  day,  (e)  lb,  7t. 
pvovided  by  the  act  of  1777  before  mentioned,  is  dropped 
in  this  act,  not  only  on  account  of  the  different  organiza- 
tion which  the  General  Court  had  now  assumed,  but  also 
because  it  became  the  less  necessuy,  from  the  reduced 
length  of  the  sessions  of  the  General  Court.    And  by  the 
9tfa  section  of  the  County  Court  Law  of  1 792,(/)  Atjlrst  (/)  ib,  85. 
day  of  the  term  is  expressly  made  ^e  return  day  in  rela- 
ticHi  to  all  process  made  returnable  to  the  quarterly  ses- 
sicms. 

I  may  therefore  take  it  as  a  general  principle,  running 
throngh  all  our  laws,  as  well  those  now  in  force  as  those 
which  have  been  altered  or  repealed,  and,  taken  in  relation 
to  all  the  Courts,  superior  and  inferior,  and  those  having 
Chancery  as  well  as  Common  Law  jurisdiction,  that  par- 
ticular return  days  have  been  expressly,  provided  for  their 
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October,    process.     There  is  also  a  peculiar  ptoprietjr  and  fitness  in 
^/    this ;  especially  in  relation  to  diose  Courts,  and  those  casesi 


DttnUr  and    si8  to  which  it  is  jm>vided,  that  a  certain  number  of  Aasf% 

▼•  shall  elapse  between  the  execution  and  return  of  the  pro* 

njstrator.      cess ;  tcr  Otherwise,  the  sheriff  or  officer  would  hare  no 

"""^  criterion   whereby   to    govern   himself   in   the   service 

thereof* 

In  the  case  before  us,  however,  of  process  issuing  firom 
the  office  of  the  District  Court,  a  particular  return  day  is 
not  eocpresaly  provided  by  the  terms  of  the  act.  It  remains 
to  be  seen,  therefore,  whether,  from  a  sound  construction 
of  the  act  taken  in  all  its  parts,  and  on  a  review  of  all  our 
acts  in  pari  materia^  the  want  of  this  exprcssian  is  not  oi* 
tirely  supplied* 

In  making  this  construction  it  is  undoubtedly  a  circiim* 
stance  of  great  importance,  that  it  has  been  die  imifiMrm 
policy  of  all  our  acts  on  this  subject,  except  the  preset^ 
act  and  one  other,  to  provide  by  express  words  proper  re* 
turn  days  for  the  process  of  the  respective  Courts.  There 
can  be  no  reason  why  a  diversity  should  e;xist  in  this  par* 
ticular,  in  relation  to  the  process  of  the  District  Courts. 
It  win  be  also  a  circumstance  of  overruling  weight,  if,  in 
other  acts  relating  to  this  subject,  expressions  entirely  fi* 
milar  to  those  existing  in  the  case  before  us,  have  been 
expounded  by  the  Legislature  itself,  beyond  all  contra* 
diction,  at  the  same  time,  and  in  the  dame  acts,  in  a  sense 
restricted  to  a  particular  return  day.  It  will  presently  -be 
seen,  from  Biacistone^s  Commentaries^  that  it  is  inddental 
to  a  return,  that  it  be  to  some  day  within  the  term* 

Such  is  the  fact.    By  the  act  of  1740,  for  es^lisMns 
(n)  Edit  of  the  County  Court8,(a)  it  is  provided,  that  all  process  in 
'  the  County  Courts  shall  be  returnable  to  "  the  next  suc» 

^^  ceedinff  Court^^^  and  shall  be  executed  three  days  at  least 
*^  before  the  day  mentioned  therein  for  the  return  thereof** 
and  if  any  process  be  taken  out  within  diree  days  ^  before 
^^  the  NEXT  Court  day,"  it  shall  be  returnable  to  the  next 
Court,  and  not  otherwise^ 
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In  this  case,  the  general  expression,  **  the  next  succeed-  Octobkk, 
ing  Court,"  in  relation  to  the  return  of  process,  is  ex-  ,^^rv<>^/. 
pounded  by  die  Legislature  in  the  same  section,  to  mean  Dunbar  and 
the  *•"  next  Court  day^'*  or  the  fimt  day  of  the  next  Court.  ^ 

It  was  so  expounded  from  the  general  necessity  of  having  ^f[^,^^"**" 
some  particular  return  day,  as  evinced  by  the  whole  sys-  -_.i^*— . 
tern  of  our  acts  as  aforesaid,  and,  in  particular,  in  this 
case,  because  otherwise  the  sht  riff  would  have  no  certain 
criterion  to  go  by,  in  relation  to  the  three  days  provided 
to  intervcine  between  the  execution  and  return  of  the  pro- 
cess.   The  same  provision,  precisely,  as  to  the  return  of 
process  made  returnable  to  the  monthly  sessions  of  the 
County  Courts  by  the  9th  section  of  the  County  Court 
Law  of  1792,(a)  is  interpreted  by  the  Legislature  in  pre-  (c)    i  j?#©. 
etaely  die  same  manner  in  the  same  act,  section  ir*(6)  /m  j^.  $«. ' 

These  two  cases  of  a  legislative  construction  at  the 
same  time,  and  in  the  same  acts,  upon  a  provision  entirely 
analogous  and  similar  to  the  one  before  us,  are  decisive 
of  the  point  in  question ;  especially  if,  as  I  shall  endeavour 
to  shew,  the  same  reason  exists  in  this  case'  for  a  similar 
construction,  and  the  Legislatiu'e  has  also  shewn  its  sense, 
(though,  perhaps,  in  expressions  not  quite  so  strong,)  that 
the  provision  in  question  should  be  restricted  to  a  parti- 

cidar  day. 

In  the  act  in  question,  the  process  in  the  District  Courts 
k  made  returnable  to  "  the  next  Court,"(c)  There  is  cer-  j^^  |  j^^^ 
tamly  no  difference  between  this  expression  and  that  of  Co<fc,77.8.»i. 
the  **  next  succeeding  Court,"  as  mentioned  in  the  County 
Court  acts  aforesaid*  The  exception  too,  in  this  clause, 
that  ntbpmnat  for  witnesses  may  be  made  returnable  to 
miy  day  in  the  term,  seems,  by  contradistinction^  to  im- 
port, that  other  process  is  to  be  returnable  on  some  day  of 
the  term,  and  not,  as  is  argued,  to  the  term  generally.  As 
it  is-  a  general  rule  of  construction,  that  an  expression  ex- 
pounded in  a  particular  sense  in  one  part  of  an  act  or  sys- 
tem of  acts,  shall  have  the  same  meaning,  in  general,  in 
another ;  the  foregoing  legislative  exposition  in  relation  to 

V0X..IV.  K«? 
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October,    the  return  days  in  the  County  Courts,  would  seem  to  setde 

1800 

y^^-*,rs^     ^^^  construction  in  the  present  case.  But  that  is  not  alL  By 
Dunbar  nnd    the  23d  section  of  the  District  Court  act,(a)  it  is  provided, 
V.  that,  in  suits  to  be  commenced  against  a  Governor,  Coun- 

niftrator™*"  sellors,  Judges,  &c.  a  summons  shall  issue,  instead  of  a 
'  capias^  requiring  the  defendant  to^appear  and  answer  the 

Cwfc,  77.  ^  same  "  on  ih^  proper  return  day  in  the  next  District 
**  Court,"  and  that,  in  the  case  of  a  copy  left,  ten  days 
shall  intervene  between  that  service  and  the  "  return  day^ 
Thus  we  find  the  Liegislature  itself  expounding  tn  the 
same  act  the  before-mentioned  general  expression,  ^^  the 
Y  •*  next  Court/'  to  mean  a  proper  return  day^  and  again  to 

mean  "  a  return  day  ;"'  and  unless  a  return  day  be  fixed 
by  such  construction,  it  is  impossible  for  the  sheriff  to  go* 
vem  himself  in  relation  to  the  ten  days  provided  to  elapse 
as  aforesaid.     In  construing  what  day  of  die  term  is  to  be 
considered  as  the  proper  return  day^  we  must  undoubtedlj 
fix  on  the  Jirst  day ;  not  only  by  analogy  to  the  foregoing 
exposition  in  relation  to  the  County  Courts ;  not  only  be- 
cause this  day  is  the  only  one  which  will  give  the  sheriff  a 
certain  criterion  as  aforesaid,  but  also  because,  in  truth,  this 
is  the  only  day  on  which  it  is  known  with  certainty  that  the 
District  Court  will  be  in  session  ;  for,  although  a  limited 
number  of  days  was  provided  by  law  for  the  sessions  of  the 
District  Courts,  the  said  Courts  were,  by  the  terms  of  the 
rj)    1    Rev.  act,  only  to  sit  so  long  "  if  business  required  it."(^)    One 
'    '     '   day,  therefore,  was  the  most  that  a  District  Court  was  com- 
pellable to  sit  under  all  circumstances ;  under  the  circum- 
stances that  the  business  of  the  Court  did  not  require  a 
longer  session.    Unless  we  adopt  this  construction,  theconr 
sequence  will  be,  that  the  service  of  a  summons  in  the  case 
just  mentioned,  in  relation  to  the  intervention  of  ten  daj% 
will  be  legal  or  illegal,  not  as  at  the  actual  time  of  the  service 
thereof,  but  be  rendered  so  by  matter  ex  post  facto^  ac- 
cording as  the  business  depending  in  the  District  Courfia 
may  require  them  to  sit  a  longer  or  a  shorter  time* 

Again,  it  has  been  said,  that  the  appearance  day  (that  is, 
the  day  after  the  rising  of*  the  District  Court)  shall 
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taken  to  be  the  return  day,  and  that  a  service  before  that  October, 
day,  that  is,  at  any  time  during  the  term,  shall  be  suffi-  v.^^>^^w/ 
cient.(l)  Several  answers  occur  to  this  idea:  1st.  As  I>ui»baiani« 
this  appearance  day  depends  on  the  actual  rising  of  the  v. 

istrict  Court,  the  same  uncertamty  exists  m  relation  to      uit^naior. 

if,  as  is  before  mentioned  in  respect  of  the  last  day  of  the  

term,  and  the  same  consequences  ensue  in  relation  to  the 
ten  days  provided  in  the  case  of  the  service  of  certain 
process.  2dly.  Writs  are  made  returnable  by  the  very 
words  of  the  act,  (section  21.)  **  to  the  next  Court,"  and 
not  to  a  day  after  the  rising  of  the  next  Court;  and, 
5dly.  The  23d  section  of  the  District  Court  Law  before 
mentioned,  not  only  restricts  the  general  provision  con- 
tained in  the  21st  section  to  mean  a  particular  or  "  proper 
**  return  day,**  but  also  that  return  day  is  to  be  **  in  the 
**  next  District  Court  i'*^  whereas  the  pretension  I  am  now 
considering,  purports  to  assign,  as  the  return  day^  a  day 
after  the  expiration  of  the  term  of  the  District  Court. 

In  confirmation  of  this  idea,  that  the  return  day  of  writs 
and  process  must  fall  within  a  term  of  the  Courts,  we  are 
told  in  2  j9^  275.  that  the  day  on  which  the  defendant  is 
ordered  to  appear  in  Court,  and  on  which  the  sheriff  is 
to  bring  in  the  writ,  and  report  how  far  he  has  obeyed  it, 
is  called  the  return  of  die  writ,  it  being  then  returned  by 
him  to  the  King's  Justices  at  Westminster;  and  that  it  is 
always  returnable  at  the  distance  of  at  least  fifteen  days 
from  the  date  or  teste,  in  order  that  parties  may  have  time 
to  come  up  to  Westminster  from  all  parts  of  the  kingdom, 
and  **  upon  some  day  in  one  of  the  four  terms'*^  in  which 
the  Court  sits  for  the  despatch  of  business.  This  principle 
and  provision  of  the  law  of  England  undoubtedly  gave 
rise  to  that  uniform  symmetry  and  consistency  in  all  our 
acts  on  this  subject,  (except  as  before  excepted,)  which  I 
have  already  endeavoured  to  particularize ;  and  comes  in 
aid  of  our  legislative  system  aforesaid,  in  supporting  the 
instruction  I  contend  for. 

(1)  S€9  Tuck,  Bl  Tol.  3.  p.  275.  note  %, 
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October.        On  all  these  several  grounds,  therefore,  I  am  of  opinkm^ 

\^^-\r>^     that  the  first  clay  of  the  succeeding  District  Court  wa«  (in 

Dunbar  and    the  language  of  the  Legislature  itself,  in  the  23d  section . 

V.  of  the  same  act  as  aforesaid)  *'  the  proper  return  day^  of 

nifutitnr"*''  process  issuing  from  the  office  of  such  Court,  and  therefore 

'  thai  the  service  in  question  was  irregular  and  illegal. 

With  respect  to  inconvenience:  When  the  General 
Court  formerly  continued  for  twenty-four  days,  the  incon- 
venience arising  from  this  construction  might  have  been 
considerable ;  and  therefore  the  Legislature  provided  a  re- 
medy therefor  by  enacting,  that  the  twenty'third  day  of 
the  term  should  also  be  a  return  day,  before  which,  during 
the  term,  process  might  be  executed :  but  whai,  by  the 
establishment  of  the  District  Courts,  the  stated  terms 
were  much  reduced  in  length  under  any  circumstances^ 
and  also  made  to  depend  upon  the  actual  quantity  of  busi- 
ness depending  therein  as  aforesaid,  the  inconvenience 
was  consequently  much  diminished ;  and  thts^  although  the 
second  return  day  provided  in  the  old  General  Court  Law, 
was  dropped,  both  in  the  new  General  Court  Act,  and 
that  establishing  the  District  Courts. 

With  respect  to  taking  ac^^^antage  of  this  irregularity, 
(a)  1  Wath»    the  case  of  WUliama  v.  Campbell^{a)  in  an  analogous  case, 
is  a  direct  authority  in  favour  of  the  judgment  of  the  Dis- 
trict Court.     As  this  irregularity  appears  upon  the  face  of 
the  return  itself,  taken  in  connexion  with  the  proper  return 
day^  as  resulting  from  the  construction  of  the  general  law 
on  this  subject,  there  is  no  necessity  to  put  the  pariy  to 
plead  tlie  matter  in  abatement.    The  return  of  the  sheriff, 
thereiore,  was  rightly  quashed,  on  motion,  for  the  reasons 
above  assigned.     It  seems  immaterial  whether  the  writ 
should  also  be  quashed,  or  nor,  because  after  the  retum 
day  it  no  longer  had  any  force,  but  had  expired,  and  an 
alias  ought  to  have  issued.  I  shailnot  therefore  say,  that  the 
District  Court  erred  in  quashing  a  writ,  which  was  already 
quashed  in  tflcct  by  the  law,  (and  therefore  their  judg^ 
meat,  as  to  it,  was,  at  most,  a  mere  act  of  superero^^ 
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iknu)  but  am  of  opinion,  upon  the  whole,  to  affirm  the    Octobbs* 
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judgment  of  the  District  Court. 

Danbttr  anA 
Vast 

Judge  Fleming.     By   the   District  Court   Law,  the  v. 

Judges  of  the  Court  of  Appeals  wtre  to  direct  the  forms  niftrator. 
of  writs,  from  time  to  time,  and  to  assimilate  them,  as  — — — 
near  as  may  be,  to  those  then  used  in  the  General  Court. 
By  die  act  of  1777,  establishing  a  General  Court,  all  pro- 
cess at  common  law  (except  subpcenan  for  witnesses)  were 
made  returnable  to  the  eighth  and  twenty-third  days  of 
the  Court,  conformably  to  the  law  and  usage  of  the  Ge- 
neral Court,  under  the  regal  government. 

By  the  21st  section  of  the  District  Court  Law,  all  writs, 
and  other  legal  process,  (except  hubpanca  for  wimesses,) 
shall  be  returnable  to  the  next  Court  to  be  holden  for  the 
District,  conformably  to  which,  the  Court  of  Appeals,  in 
the  time  of  Mr.  Pendleton^s  presidency,  formed  the  writs, 
(one  of  which  is  now  before  me,)  and  no  particuiar  day  of 
the  oourt  mentioned,  for  the  return  thereof;  from  whence 
I  conclude,  from  analogy  to  cases  hereafter  to  be  noticed, 
that  the  writ  might  well  be  executed  after  the  first  day  of 
the  term  to  which  it  was  returnable,  provided  the  return 
was  made  during  the  sitting  of  the  Court ;  and  it  seems 
analogous  to  the  case  of  JDru;,  appointed  Clerk  of  the  Dis-* 
trict  Court  of  the  Sweet  Springs  i  who,  by  the  unanimous 
opinion  of  this  Court,  ought  to  have  been  allowed  the 
whole  term  to  give  the  security  required  by  law  for  the 
due  and  faithful  performance  of  his  duty.(l) 


(1)  Note  by  Judge  Fleming. 

By  the  act  of  1792,  c.  66.  s.  13.  after  directing  certain  oaths 
to  be  taken  by  every  person  appointed  clerk,  it  is  further  enacted^ 
tiimt  **  he  shall  thenceibrth  be  enabled  to  execute  the  duties  of  his  of- 
**  fice»  which  oaths  may  be  taken  by  the  ekrks  respectively,  befhro  any 
'*  Court  of  Record  in  the  Commonwealth,  and  a  certificate  thereof 
**  shall  be  entered  of  record  in  hu  district,  wherein,  at  the  first  session 
**  after  his  appointment,  he  shall  moreover  enter  into  bond,  with  suffi- 
^  cient  security,  &c.  for  the  faithful  performance  of  his  duty,'' 


^' 
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OcTOBSK,        By  die  26th  section  of  the  District  Court  Law ;  *^  In  bH 

1809 

y^p,^^^^    **  actions  of  debt,  &c.  the  true  species  of  action  shall  be 

Dunbar  and    ^^  endorsed  on  the  writ,  and  that  appearance  bail  is  to  be 

T.  **  required,  the  sheriff  shall  return  on  the  writ  the  name  of 

^^S£ato?^'  "  ^^^  *^^  *y  f^i^  ^''^^^^  ^^^  «  ^^Py  ^f  ^^^  ^t^-bond^  to  the 
I      **  clerk* 8  office^  before  the  day  of  appearance^'^ 

Section  25.  Where  no  bail  is  required,  the  sheriflF 
may  take  the  engagement  of  an  attorney  practisuig  in  the 
District  Court  endorsed  on  the  writ,  that  he  will  appear 
for  the  defendant  or  defendants,  and  such  appearance  shall 
be  entered  with  the  clerk,  in  the  office,  on  the  first  day 
mfter  the  end  of  the  Court  tp  which  such  process  is  re* 
tumable. 

Section  35.  Rulei  shall  be  held  monthly  in  the  clerk's 
•ffice  of  each  District,  ^^  beginning  the  day  after  the  rising 
^  of  each  Court,"  which  is  the  appearance  day  in  aH  suits 
instituted  in  such  Court. 

By  the  act  to  reduce  into  one  the  several  acts  concern- 
ing the  County  and  other  inferior  Courts,  passed  in  De^ 
cemberj  1792,  it  is  enacted,  section  9.  that  all  process,  &c* 
shall  be  returnable  to  the  frst  day  of  the  next  quarterly 
term;  and  in  section  17.  all  such  process  shall  be  executed 
three  days  at  least  before  the  day  therein  mentioned  for 
'   the  return  thereof. 

By  the  County  Court  Law  of  1748,  noticed  by  the  Judge 
who  last  delivered  his  opinion,  pleadings  and  other  pro- 
ceedings, to  carry  causes  to  issue,  were  had  in  open  Court, 
and  not  at  rules  held  in  the  office ;  and  the  first  business 
done  (after  hearing  motions)  was  uniformly  proceedingt 
on  what  was  called  the  appearance  docket^  or  a  roll  of  new 
causes,  when  appearances  were  entered,  imparlances  takei^ 
"  &c.  which  continued  to  be  the  practice  imtil  the  act  of  1 785^ 
**ybr  reforming  the  County  Courts /^^  and  therefore  the  re- 
turn day,  though  not  particularly  mentioned,  was  properly 
judged  to  be  the  first  day  of  the  Court. 

We  have  already  seen,  that,  both  by  the  act  of  1753^ 

for  establlishing  the  General  Court,  under  the  regal  go^ 

vemment,  and  by  our  act  of  1777,  establishing  a  GenerQ]^ 
4 
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Court,  all  civil  process,  at  common  law,  were  made  re-  October, 
turaable  to  the  eighth  and  twenty-third  days  of  those  y^'w^s^ 
Courts  respectively.  And  under  both  those  laws,  all  such  Dunbar  and 
process  might  be  executed  at  any  time  before  the  return  x. 

day  thereof  except  in  such  cases  wherein  it  is  otherwise  ^JiJafc^"^ 
directed  by  law.  ..«—.«— 

From  analogy,  then,  I  conceive,  that  as  there  is  no  spe- 
cific day  mentioned  for  the  return  of  writs  to  the  District 
Courts,  which  were  by  law  to  continue  twelve  days,  unless 
the  business  before  them  be  sooner  finished ;  and  the  ap- 
pearance days  were  to  succeed  the  rising  of  such  Courts, 
the  writ  now  before  us  mig^t  well  have  been  executed 
after  the  first  day  of  the  term  to  which  it  was  returnable: 
it  is  therefore  the  opinion  of  a  majority  of  this  Court,  that 
the  judgment  of  the  District  Court  be  reversed,  and  the 
cause  remanded  to  the  superior  County  Court  of  Spotsyl^ 
vaniaj  and  put  in  the  same  state  as  if  the  rule  of  the  Dis- 
trict Court  to  shew  cause,  had  been  discharged. 

By  a  majority  of  the  Court,  the  judgment  of  the  District 

Court  R£T£BS£]». 


Pollard  against  Baylor's  Devisees* 

EJECTMENT  by  Ifobert  Pollard  against  ^ohn  Bay^  j.  m,  being 
&r,  in  the  Fredericksburg  District  Court,  for  one  messuage  S^^„-^ 
and  a  tract  of  land,  in  the  County  of  Caroline.  merchants, 

•'  conTeyed  a 

The  Jury  found  a  special  verdict,  stating,  that,  on  the  ***«'  ^  i«nd 

t,  ancL      sQndrT 

a4th  day  of  August ^  1 790,  the  defendant  was  seised  in  fee  •Urea.in  tra»^ 

to  secure  the 
|MiTment  of 
the  debt,  m  three  equal  annaal  bstalments,  vilii  interest  from  the  date  of  the  deed  of  trust  - 
the  pajrments  to  be  made  in  tnhacco,  to  be  delivered  at,  and  addressed  to  thera  in  LindorL 
CD  which  thej  were  to  draw  the  usual  and  acenstomed  mercantile  commission  of  31  shiHiun 
sterling,  for  each  hogshead  actuafiy  shipped;  and  it  was  further  provided,  that  in  case  of  non^ 
thiptnent  of  the  tobacco,  a  further  sum  equivalent  tOy  and  in  lieu  of^  the  umal  mercoMile. 
€(mtnnMsion  thereon^  at  the  rate  of  21  shillings  sterling  per  bogsheadj  estimating  each  bon- 
bead  to  be  worth  10/.  sterling,  was  to  be  added  to  each  payntnt  ;-4ield,  that  th^  tnuisactioa 
waa  uaurioiiSy  and  the  deed  of  trust  roid.  ^^^ 
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OcTOBEB»  of  the  land  in  question,  and  on  that  day  executed  a  deed 
^J^^I^*  of  trust  to  James  Brown^  of  the  City  of  Richmoudy  for  the 
Pollard  purposes  in  the  said  deed  mentioned,  which  they  find  in 
BaykM%  Dc-  ^^^  verba.  The  deed  recited,  that  John  Bayhr  was  in- 
vitees.  debted  to  Alexander  Donald  and  Robert  Burton^  of  the 
City  of  London^  merchants  and  partners,  trading  under 
the  firm  of  Donald  &f  Burton^  in  the  sum  of  819/  7s.  9d* 
sterling  money  of  Great  Britain^  the  payment  of  which, 
with  interest  thereon  at  the  rate  of  five  per  centum  per 
annum,  he  was  desirous  of  assuring  to  them  in  three  equal 
annual  payments  to  be  made  in  good  merchantable  crop 
tobacco,  to  be  delivered  at,  and  addressed  to  them  in  LoU' 
don^  upon  which  they  were  to  draw  the  usual  and  accus- 
tomed commission  of  21s.  sterling  for  each  hogshead.  The 
property  conveyed  was  2,000  acres  of  land,  being  part  of 
the  tract  whereon  the  said  Baylor  resided,  nine  young 
negro  men  and  two  young  women  by  name,  together  with 
the  future  progeny  of  the  said  ft  males.  Each  sum  payiMe 
annually,  was  to  bear  interest  from  the  date  of  the  deed, 
and,  in  case  of  non-shipment  of  the  tobacco,  a  farther  sum 
equivalent  to  and  in  litu  of  the  usual  mercantile  commis- 
sion thereon,  at  the  rate  of  21  s.  sterling  per  hogshead, 
estimating  each  hogshead  to  be  worth  10/.  sterling,  was  to 
be  added  to  each  payment.  In  case  of  failure  of  paji'ment, 
James  Brown^  the  trustee,  on  the  request  of  the  said  Do* 
nald  &^  Burton^  or  one  of  them,  in  writings  was  to  sell  S9 
much  of  the  said  landj  or  so  many  of  the  said  slaves,  (or 
the  whole  of  each,  if  necessary,)  as  should  be  needjui  for 
raising  the  amount  of  the  principal  and  interest  remaining 
unpaid  at  the  time  of  making  such  sale,  after  any  instal- 
ment or  instalments  which  should  then  have  become  due 
at  the  then  current  exchange,  with  a  further  sum  adequate 
to  the  commission  on  the  tobacco  agreeable  to  the  esumate 
aforesaid ;  such  sale  or  sales  to  be  for  ready  money,  and 
at  such  place  or  places  in  the  State  of  Virginia  as  to  die 
said  James  Brown  should  seem  most  convenient,  /bwr 
weeis  previous  notice  thereof  being  given  in  one  or  more 
of  the  Virginia  gazettes.    This  deed  was  reacknowledged 
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aad  delivered  at  Richmond  the  4th  of  June,  179U  and  ^^l^*"' 
recorded  in  the  General  Court  the  18ih  of  the  same  s^.^^^ 
month.  •'^t'*^ 

The  Jury  moreover  found,  that  in  consequence  of  the  ^J^J^ 
said  deed,  the  said  yamcs  Brown  entered  into  and  was 
seised  of  the  said  land,  (which  was  the  land  in  the  declara- 
tion mentioned,)  for  the  purposes  mentioned  in  the  deed  ; 
that,  after  executing  the  same,  the  defendant  shipped  and 
consigned  to  Donald  £i?  Burton^  one  hundred  and  Jive  hogs^ 
heads  of  tobacco^  agreeable  to  the  covenants  In  the  said  deed; 
that  Donald  ^  Burton  advanced  other  sums  of  money  for 
the  use  of  the  defendant,  ^^  as  exhibited  in  an  account  ren- 
dered by  James  Brovm^  attorney  for  Donald  &?  JSwr- 
ton^'*  which  account  they  found  in  the  words  and  figures 
following,  Sec.  (setting  it  out ;)  that  a  suit  at  law  was  insti- 
tuted for  the  recovery  of  the  balance  due  on  the  said  ac- 
count^  and  a  verdict  and  judga>ent  entered  for  200A  which 
had  since  been  paid ;  that,  "  on  the  22d  of  Aprils  1795,  the 
**  said  James  Brown  sold  the  lands  and  negroes  in  the 
^^  said  deed  mentioned,  (having  advertised  the  same  on  the 
'*  10th  of  March  in  the  Vtrghua  Gazette,)  at  the  Bowling 
"  Green  for  ready  money,  when  Robert  Pollard^  the  lessor 
^^  of  the  plaintiff,  became  the  purchaser  of  all  the  lands  and 
"  slaves  in  the  said  deed  of  trust  contained  for  the  sum  of 
"  985/.  which  he  then  and  there  paid  to  the  said  James 
**  Brown^^  who  thereupon  conveyed  the  said  land  to  him 
by  a  deed  in  these  words,  &c.  (setting  out  the  deed,)  dated 
yiJt/  16th,  1795,  and  recorded  in  the  General  Court,  No* 
vember  12th,  1796. 

The  account  exhibited  was  acknowledged  by  John  Bay- 
tor^  in  writing,  dated  "  New- Market^  January  29th,  1795, 
**  to  be  just ;  balance  due  eight  hundred  and  twenty-four 
**  pounds  19*.  sterling,  on  the  19th  September^  1794.*' 

On  this  verdict,  the  District  Court  gave  judgment  for 
the  defendant,  whereupon  the  lessor  of  the  plaintiff  ap- 
pealed, and  the  suit,  having  afterwards  abated  by  the  death 
of  Bay  lory  was  revived  against  his  devisees. 

Vol.  rV.  Ff 
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October,        QaU^  Wtckhom^  and  Randolph^  for  the  appellant. 


FoHard  -j^^  Attorney  General^  for  the  appellees. 

Baylor's  De* 

TiftCCS* 

,  For  the  appellant^  it  was  argued,  that  Baylor^s  contract 

with  Browrij  as  trustee  for  Donald  £$?  Burton^  was  not 

usurious ;  being  a  transaction  entirely  in  the  way  of  trade^ 

and  the  same  in  principle  with  the  cases  of  Fhyer  v.  Ed- 

(a)  VvwpAxi.  f^Qrds^{a)  fVinchy  qui  tanij  v.  Fennj(lf)  Hammett  v.  Sir 

*i.52.^  JTm.  red,{c)  and  Tate  v.  WeUingSiid)  that  the  commis- 

^\.'  .^/j*-  ^  sion  of  21*.  per  hogshead,  allowed  Donald  i^  Burton^  was 

^d^  5  Term  but  a  reasonable  compensation  for  their  trouble  in  selling  the 

tobacco  which  was  to  be  consigned  them ;  and,  although 

they  were  to  receive  21»,  for  every  \0l.  in  case  Baylor 

failed  to  send  them  the  tobacco,  it  was  in  his  own  power 

to  avoid  paying  this  penalty  by  shipping  the  tobacco  puiic« 

tually ;  which  circumstance  prevented  the  contract  from 

(e)  Roberti  ▼.  being  usurious  ;(e')  that  the  Court  could  not  infer  usury 

^r^Is?  ^'''  fro"^  ^^«  ^cts  stated  in  the  verdict,  since  the  Jury  had 

not  expressly  found  it,  nor  that  the  contract  was  entered 

into  from  any  corrupt  motive,  or  for  the  purpose  of  eluding 

the  statute ;  all  which  wer6  questions  proper  for  the  jfury 
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(/)  t  Bo»*  ^  to  consider ;(/)  that  this  was  a  mixed  contract,  consisting 
of  two  distinct  parts — a  loan  or  forbearance  of  money,  and 
a  sale  of  tobacco  ;  that,  by  the  contract,  Donald  b?  Burton 
were  bound  to  place  themselves  in  the  situation  of  com- 
mission merchants ;  the  stipulation,  on  their  part,  being 
that  they  would  sell  the  tobacco,  and,  on  Baylor^s  part, 
that  he  would  send  it ;  and  both  agreeing  that  the  com- 
mission  of  21^.  for  each  10/.  should  be  the  measure  of  da*' 
mages,  which  they  should  recover  for  his  failing  to  send 
it ;  that  the  advancement  of  their  credit,  as  commission 
merchants,  by  consignments  of  tobacco,  was  an  object  of 
more  consequence  to  them  than  the  mere  commission  for 
selling ;  and  this  consideration  entided  them  to  damages 
for  the  disappointment ;  as,  in  the  case  of  an  employer  coii<- 
tracting  to  have  a  house  built,  and  to  furnish  materiak|  if 
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ke  fails,  there  is  no  doubt  but  the  undertaker  is  entitled  to    ^^?5!^**a 
damages.  s^rs,^^^ 

PolUrd 


V. 


For  the  appellees^  it  was  said,  that,  if  the  counsel  for  the  Bavior's  De- 

appellant  were  correct  in  their  position,  that  the  question 

reserved  in  the  special  verdict  could  not  be  considered  by 

die  Court,  unless  the  Jury  had  found  expressly  the  quo 

animo  with  which  the  contract  was  made,  the  door  of  dis* 

emission  was  at  once  dosed ;  and  the  cause  ought  to  be  sent 

back  for  a  farther  findingw    But  the  Jury  have  expressly 

referred  to  the  Court  the  question  of  law  arising  upon  the 

facts ;  for,  if  they  had  found  usury  expressly ^  there  could 

have  been  no  question,  and  judgment  must,  of  course^ 

have   been  rendered  for  the  defendant*     The  argument 

goes  to  the  extent  that  there  can  be  no  special  verdicts  in 

cases  turning  upon  questions  of  usury*     It  is  true,  the 

question,  ^^  usury  ^  or  not^^  is  proper  for  the  consideration 

€>f  a  Jury,  and  they  may  decide  it»  if  they  think  proper; 

but  if  they  do  not,  but  choose  to  refer  it  to  the.  Cbt/rf,  the 

Court  will  decide  it  upon  the  facts,  as  in  all  other  cases  of 

special  verdicts. 

That  this  was  a  clear  case  of  usury,  is  evident ;  not  the 
tase'of  a  merchant  about  to  establish  commercial  inter- 
course, but  oi^L  planter^  who,  indebted  to  Donald  CsP  Bur^ 
tony  under  the  pressure  of  circumstances  yielded  to  their 
demands*  In  consideration  of  a  forbearance  of  three  years, 
he  was  bound  to  ship  them  tobacco,  and  to  allow  them  the 
enormous  commission  of  21s.  per  hogshead;  and,  even  if 
he  did  not  ship,  he  was  to  pay  the  same  commission,  esti- 
mating each  hogshead  at  lOL  sterling !    It  is  not  founds 
that  21s.  per  hogshead  was  the  reasonable  and  usual  com- 
mission*   But,  if  reasonable  when  tobacco  is  actually  dip- 
ped, it  surely  cannot  be  said  to  be  reasonable,  or  usual, 
when  tobacco  b  not  shipped.     There  never  could  have 
been  a  custom  so  unreasonable*     A  commission  is  a  com- 
pensation for  doing  something.    The  allowmce,  therefore, 
where  no  tobacco  was  shipped,  and  they  were  at  no  trou-^ 
Ue^  could  not  operate  as  a  commission^  but  must  have  been 
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October,    intended  as  a  premium  for  the  itse  of  money*  That  this  ad- 

^^^'^^^-^     ditional  premium  was  stated  by  the  way  of  commUsiutk 

PoUurd       makes  no  difference.    A  man  shall  not  shelter  himself'  un- 

Ba;ioi^*tDe-   der  the  pretext  of  commercial  dealing,  so  as  to  evade  the 

^"^^^       statute.     It  was  impossible  for  the  Legislature  to  describe 

every  case  which  constitutes  usury ;  but  they  have  gone 

as  far  as  the  ingenuity  of  man  can  to  prevent  it ;  so  that^ 

if,  in  any  case,  the  intention  appear  to  be  to  get  more  than 

(d)   7   Bae,  legal  interest,  it  is  usury.(a)  All  the  cases  go  to  this ;  that, 

BY,    let   c!  if  the  party  attempts  to  disguise  the  transaction,  in  any 

pf^i.  *J«.  manner,  so  as,  in  effect,  to  obtain  more  than  legal  interest, 

*f!"\^S!!!^*  it  will  be  as  much  usury  as  if  a  certain  rate  of  interest 

LfVWp.  793.  "^ 

Le  jBlance  et  above  the  legal,  had  been  taken. (M 
Mn,  Hpift  In  all  the  cases  cited  on  the  oUier  side  as  depen^ng  oa 

Morte  y.  WU-  the  usage  of  trade,  the  usage  was  expressly  proved  and 
3^.  ssaT"^  found  by  the  Jury,  and  was  fair  and  reasonable  ui  itself^ 
^Lnr^H^  The  premium  taken  was  conformable  to  the  usage,  and  no 
ler,   Dmtg.     more  than  a  tust  compensation  for  risk  and  trouble.     In 
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^.Vatiiommei',  G  Term  Rep*  531.  Tatey.Welling'Sy  the  contract,  it  is  true, 
Bep.  151.  was  decided  not  to  be  usurious :  but  this  turned  on  the 
circumstance  of  its  being  for  stoci^  which  is  fluctuating  im 
value ;  and,  as  the  party  was  bound  to  return  stock,  it  was 
reasonable  that  the  other  should  receive  as  much  money 
as  would  command  as  much  stock  with  the  dividendsr 
Besides,  the  party  had  his  election  to  pay  stock,  or 
money* 

la  7  Bac.  198.  (GwiL  edit.)  and  1  Ati.  350.  it  is  said, 
that,  where  both  principal  and  interest  are  at  hazard,  it  is 
not  usury.  But,  in  the  present  case,  there  was  no  hazard 
of  principal  or  interest ;  both  being  secured  by  the  deed  of 
trust. 

The  only  plausible  ground  on  which  gentlemen  insist  iS| 
that  the  penalty  might  have  been  avoided  by  shipping  the 
tobacco :  bu^  either  way,  Baylor  was  to  pay  an  enormous 
interest. 


vi»e«is. 
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ThuraJatf^  October  1^  1809.  The  Judges  pronounced    Octobeb, 

^^^     •  •     •  low, 

their  opinions.  >^r>r>^/ 

Pollard 

Judge  Tucker.    The  special  verdict  in  this  case  differs  B«yior*i  De- 
in  soBie  particulars  £rom  ths^  upon  which  the  Court  de* 
cided  the  aoth  of  Octobtr^  1808.(1) 

In  this  case^  the  Jury  find,  that  John  Baylor  executed  a 
deed  of  trust  to  James  Broxvn^  to  secure  the  payment  of 
819^  7^  9d.  sterling,  due  to  Donald  &P  Burton^  merchants 
in  London^  m  three  equal  annual  instalments,  by  the  ship- 
ment of  tobacco  to  their  address,  on  which  they  were  to 
be  allowed  a  commission  of  one  guinea  per  hogshead ; 
*^  and,  in  case  of  non-shipment  of  the  tobacco,  a  further 
*^  sum  in  each  payment,  equivalent  to  and  in  lieu  of  the 
^  usual  mercantile  commission  thereon,  at  the  rate  of  one 
««  guinea  per  hogshead,  and  estimating  each  hogshead  to 
**  be  worth  lOL  sterling:  then  James  Br oxvn^  on  the  re- 
^^  quest  of  Donald  &f  Burton^  was  to  sell,  &c.  the  li^nds  in 
^  the  ejectment  mentioned. 


(1)  The  of^nion  of  the  Ccmrt,  pronounced  on  Uie  20U)  of  OctoUr, 
1808»  in  another  ejectment,  between  the  tame  parties,  and  founded  oa 
the  same  deed,  was,  '*  that  the  judgment  was  erroneous  in  this,  that 
•*  the  Jury  have  not  found  whether,  at  the  time  of  the  execution  of  the 
<«  indenture  of  the  24th  of  Augutu  1790,  by  John  Baylor  to  Jamet 
«'  Bromt,  the  latter  was  the  agent  er  attorney  of  Donald  ^  Burton^  and 
**  a*  snehf  received  the  sud  indenture  from  Baylor  f  and  also  in  this, 
^'  that  they  have  not  found  whether  the  105  hogsheads  of  tobacco, 
*<  stated  to  have  been  shipped  by  the  said  yohn  Baylor  to  Donald  kSf 
*■  Burton^  were  by  the  former  shipped  to  the  latter  in  pursuance  and 
^  fulfilment  of  the  covenants  in  the  deed  of  trust  in  the  said  vei-dict  set 
^  forth,  or  to  meet  his  bills  drawn  on  Donald  isf  Burton^  at  the  time 
**  of  such  sbtpments ;  and  further,  in  this,  that  they  have  not  found 
**  whether  the  publication  of  the  time  and  place  of  Uie  sale  of  the  land 
**  and  slaves  in  the  said  deed  mentioned  was  duly  made,  agreeably  to 
**  the  terms  stated  in  the  deed  ;  but  have  found  evidence  only?* 

The  judgment  was  therefore  reversed,  (by  the  unanimous  opinion 
ef  the  Court,  consisting  of  Judges  Fi^emiho^  Roans,  and  Tuckba,) 
sad  a  new  trial  directed. 
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October,       ^  They  find  that,  after  executing  the  said  deed^  Bmbr 

y^^>^^^^^    **  did  ship  and  consign  to  the  said  Donald  &?  Burton  10* 

PoRard      ^^  hogsheods  of  tobacco^  agreeably  to  the  covenants  in  the  be* 

Bsyior'sDe-  ^  fore-menttoned  deed* 

"^^  **  They  find  that  Donald  &f  Burton  advanced  other  sums 

^^  of  money  for  the  use  of  Baylor^  as  exhiUted  by  an  ac* 

^  count  which  they  find  in  hcec  verba;  and  diat  the  deed 

^  of  trust  in  the  said  account  mentioned,  is  the  same  as 

^  the  one  before  set  forth."     But  they  do'  not  fiad^  nor 

does  the  deed  of  trust  mention,  that  the  same  was  to  stand 

as  a  security  for  any  future  advances  which  Donald  (^ 

Burton  should  make  to  Baylor* 

They  also  find,  that  a  suit  was  instituted  Ibr  the  reco- 
very of  the  balance  due  on  the  last^mentioned  aecomnt^  and 
a  verdict  and  judgment  entered  for  200^,  which  hag  since 
been  paid.  y 

They  then  find  the  sale  of  the  lands  by  Brovm,  {after 
advertising  the  sale  thereof  once,)  and  the  purchase  thoreof 
by  Pollardy  and  a  deed  of  bargain  and  sale  for  the  same 
from  Brown  to  Pollard^  which,  after  reciting  the  deed  of' 
trust  from  Baylor  to  Broxvn^  proceeds  thus :  **•  And  whereas 
^  the  said  John  Baylor  failed  altogether  in  ^pping  to  the 
^  said  Donald  &f  Burton  any  part  of  the  tobacco  in  the  said 
^  deed  mentioned,  and  also  neglected  to  pay  to  the  ssud 
•*  Donald  &f  Burton^  or  any  other  person  for  them,  any 
*'  part  of  the  debt  mentioned  in  the  said  deed^  to  be  due 
^^  from  him  to  them,  or  the  interest  thereon^  and  the  sum 
^^  of  money  in  lieu  of  commissions,  so  that  the  whole 
'^  AMOUNT  thereof  became  due  and  payable  by  the  said 
^^  jfohn  Baylor  to  the  said  Donald  &P  Burton,  after  the  24di 
'^  day  of  Augusty  1793,  (when  the  three  years  during 
*^  which  the  payments  were  to  have  been  made  exfMred,) 
^^  and  the  said  Donald  &f  Burton  did  afterwards  request 
*^  the  said  James  Brown  in  writing,  to  sell,  &c.  in  conse-^ 
*-^  quence  of  which,  &c.  the  lands  were  exposed  to  sale, 
^  &c.  and  Pollard  became  the  purchaser,"  &c« 
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The  District  Court  upon  this  special  verdict  gave  judg-    Octobeb, 
ment  for  the  defendant.  And  I  am  of  opinion,  that  judgment    s^^^r^ 
was  correct.    For  the  Jury  have  expressly  found  the  ship-       Foiurd 
ment  of  tobacco,  which,  according  to  the  valuation  in  the   Baykn-'t  De- 
deed,  (made  for  a  different  purpose,  I  admit,)  must  have       ^^*^*' 
amounted  to  much  more  than  the  debt  and  interest ;  there* 
by  expressly  negativing  and  contradicting  the  statement  of 
facts  ccmtamed  in  the  recital  of  the  deed  to  Pollard;  and 
Aey  have  moreover  found,  that  the  balance  actually  due 
(though  not  that  which  was  claimed)  on  the  account  exhi- 
bited by  Donald  (*f  Burton^  hath  been  actually  paid.  Upon 
this  state  of  facts,  I  am  of  opinion,  that  enough  appears 
upon  this  verditt,  for  the  Court  to  give  judgment  in  fa- 
vour of  tlie  defendant,  and  that  the  same  be  affirmed. 

With  respect  to  the  question,  whether  this  contract  be 
usurious,  I  learn  from  a  note  in  the  hand-writing  of  the 
late  Judge  Pendletony  which  is,  accidentally,  in  my  posses- 
sioii  at  present,  that  in  a  former  suit  between  the  same 
parties,  grounded  upon  this  very  contract,  it  was  deter-  ' 
mined  by  this  Court  to  be  usury  by  the  nature  of  the  con- 
tract appearing  in  the  instrument  itself*  I  was  previously 
of  the  same  opinion,  in  which  I  am  die  more  confirmed 
by  that  decision. 

Let  it  be  supposed,  that  after  entering  into  this  contract, 
-Mr.  Bayhr  had  purchased  biUs  on  London  to  the  amount 
of  his  whole  debt  and  interest,  and  had  there  tendered  the 
mcMiey  to  Donald  Csf  Burton  :  might  they  not  still  have  in- 
sisted that  he  should  pay  them  eighty  guineas  more  in  lieu 
of  the  commission  of  one  guinea  per  hogshead,  at  the  rate 
of  lOiL  sterling  per  hogshead,  which  he  was  to  allow  them 
by  this  contract  ?  Or  suppose  that  fifty  hogsheads  of  to-^ 
bacco  had  sold  for  as  much  as  the  whole  debt  would 
amount  to.  Must  he  not  still  have  paid  the  commission 
of  a  guinea  per  hogshead,  according  to  these  stipulations, 
on  thirty  hogsheads  more  than  paid  his  debt?  Here,  then, 
is  a  condition  arising  out  of  this  contract  for  further  for^ 
bear€mce^  that  the  debtor  should  in  any  event  be  liable  to 
pay    eighty  guineas  (amounting  to  about  ten  per  cent.) 
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October,    more  than  his  original  debt  and  interest.  This,  I  conceive^ 

1809a 

v^'NTs^  brings  the  case  fully  within  the  statute*    For  Baylor  could 

I'oUtrd  not,  by  any  means  whatever,  discharge  himself  from  the 

Bajior'g  De-  obligation  to  pay  this  additional  premium  over  and  above 

'  his  debt  and  interest. 

Judge  Roane.  This  is  the  third  case  which  has  come 
before  this  Court  between  the  present  parties^  and  ground- 
ed upon  the  same  deed|  viz.  the  deed  of  24th^jrtal, 
U90. 

As  to  the  first  case,  I  do  not  recollect  whether  the  ac- 
count current,  which  is  contained  in  the  present  special 
verdict,  was  also  to  be  found  in  it,  nor  do  I  remember  the 
'  particulars  of  that  verdict:  but  the  Court  we^jl  fully  into 
the  question  of  usury  suggested  to  arise  upon  the  con- 
struction of  that  deed,  and  were  equally  divided  upon  tl^t 
question.  I  was  one  of  those  who  thought  the  deed  not 
usurious,  in  which  opinion  Judge  Lyom  concurred.  As 
that  opinion  has  never  been  published,  and  perhaps  never 
may  be  in  any  particular  report  of  the  case,  I  will  beg  leave 
to  read  it  as  a  part  of  my  opinion  on  the  point  of  usury  in 
the  present  case.  It  was  delivered  on  due  deliberation, 
and  I  have  since  seen  no  cause  to  change  the  result  therein 
contained. 

[Here  Judge  Roane  read  the  opinion  now  alluded  to« 
which  sec  in  the  note  below.(l)] 


(1)  Opinion  of  Judge  Roane,  in  the  case  of  Pollard  v.  Baylor. 

••  With  respect  to  the  first  objection  made  by  the  appellee's  counsel, 
'*  there  is  nothing  in  it  The  appellant's  attorney  did  not  exhibit  the 
"  deed  in  question  as  a  mere  immaterial  paper ;.  but»  as  he  telb  us  in 
**  his  exceptions,  to  support  his  declaration.  But,  after  that  paper 
**  was  rejected  by  the  Conrt,  it  would  have  been  improper  to  bave 
*<  gone  on  and  shewn  how  his  title  was  derived  under  it. 

**  Nor  have  I  any  difficulty  upon  the  question  of  usury*  The  si^iee- 
«  ment  was  to  psy  a  sterling  debt,  with  interest*  by  instalments*  in  to* 
'*  bacco,  to  be  consigned  to  the  creditor,  who  was  to  have  the  ciocvs* 
"  tomed  commissions  for  selling.  It  was  further  i^greed,  that  in  case 
**of  failure  of  payment  in  that  mode,  the  principal,  with  interest^ 
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In  additibii  to  the  reSisons  contained  in  this  opinion,  I  Octobcb^ 
will  beg  leave  to  say,  with  Judge  Lyons^  in  his  opinion  de-  v^-v>v^ 
livered  in  the  same  case,  ^^  that  in  questions  of  usury  the       FoUurd 
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**  the  tmount  of  the  commiMionf,  should  be  paid  here,  by  Aieant  of  a 
**  sale  of  the  property  conveyed.  If  the  covenant  hud  been  performed 
*'  by  the  appellee  as  contemplated,  it  was  clearly  unobjectionable.  So 
^  in  the  erent,  tirhich  has  happened»  I  think  the  commissions  must  ei- 
*'  ther  be  considei^  as  a  penalty  frofA  iMifiich  the  appellee  might  have 
**  delivered  huaself,  and  thereiore  the  conmict  was  not  usurious,  or 
'*  as  a  sdpalated  rate  of  damans,  previously  agreed  upon  by  th« 
**  parties,  for  an  injury  produced  by  non-compliance. 

*'  I  wiU  view  the  case,  first,  as  before  a  fulure,  and  on  the  face  of 
**  the  deed  itself  9  and,  secondly,  as  under  the  event  which  has  hap* 
**pencd. 

«•  As  to  the  first  view,  it  is  rightly  held  by  Judge  Buiicrt  in  Tafe  v. 
^  WilUngM^  3  TVrm  Rep^  539.  that  the  question  is,  whether  a  contract 
*<  was  usurious  or  not,  as  at  the  time  it  was  entered  into ;  for,  if  the 
**  centnict  was  legal  at  that  time,  no  subsequent  event  can  make  it 
*'  Tisurioi)^.  The  same  doctrine  is  held  by  Loid  ManMfieidf  in  the  ease 
**  of  FUytr  ▼.  EdnanUf  Comp.  115.  It  is  also  held  in  the  last  case  by 
<*  the  same  Judge,  (and  I  adopt  these  positions,  because  I  think  them 
**  right,)  that  usury  is  an  agreement  to  pay,  originally,  the  principal^ 
*'  with  greater  interest  than  five  per  cent*  In  the  case  before  us,  con- 
**  sidered  as  at  the  tinie  of  the  contract,  the  commissions  could  not  he 
"  considered  as  an  addition  to  the  legal  interest,  but  as  a  compensation 
*<  for  a  service  contracted  and  intended  to  be  performed ;  and,  conse- 
**  quently*  as  no  greater  interest  than  the  law  allows  is  reserved,  the 
^  contract  is  not  usurious. 

*  "  This  position,  that  a  contract  is  to  be  adjudged  as  at  the  time  of 
**  its  date,  without  reference  to  posterior  events,  in  fact  shuts  upthii 
**  question.  But  I  will  notwithstanding  consider  it  in  the  other  aspect. 

•*  In  the  event  which  has  happened,  the  appellee  is  compelled  to  pay 
**  a  sum  over  and  above  the  principal  and  interest,  t*.  e.  the  amount  of 
**  the  commissions  contemplated.  It  is  true,  that,  in  no  event,  coidd 
*'  the  appellee  have  avoided  the  paj^ment  thereof  i  but  in  the  event  con- 
**  templated  bjr  thfe  cohtract,  vis.  that  of  his  shipping  the  tobacco,  he 
•*  could  have  converted  them  mto  a  tafufihuation  for  i»  service  actually 
^  peHbrmedt  and,  consei|tiently,  that  sum  would  have  ceased  to  be 
**  without  consideration.  It  would  have  ceased  to  be  kn  augmentation 
*'  of  the  interest,  if  otherwise  it  could  be  so  considered. 

**  In  this  view,  the  case  comes  clearly  within  a  well  established  rule, 
**  that,  altiiough  a  penalty  be  reserved,  yet  if  the  borrower  had  it  iri 
^*  his  power  to  comply,  and  avoid  the  penalty  at  a  cettaia  day,  the  tOa- 

T0L.1V.  #  *  or 
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OcTOBSft,   «<  iiitetit  is  nim^  to  be  iiegarded  ihan  Ae  wovd^ 

1309.       u  f^ij  ff  Burtm  wm^  coaunisms-aicrchaats  in  jMrnkm^ 

FoiUrd      ^^  and  desirous  of  extcsidiiig  their  tnuk  ky  procoriiqs  c6o- 

fiayio^t  De-  ^*  signmeiits  of  tobacco,  the  profits  of  which  trade,  in  ad- 

^  dition  to  that  of  securing  the  debt  due  to  diem,  were 


vueet. 


<«  ta«ct  U  wA.  usurious.  T«  csnttitute  usurf  »  the  teas  wet  ««8t  fae 
•«  bouady  in  sli  eventst  to  ^ty  a  crater  inlervit  tbsn  lUe  kw  allows ; 
**  but  in  this  case  he  was  not  so  bound,  but  migh^  bf  eaimlyiwg  wilk 
"  his  contract,  have  turned  this  penalty,  as  It  is  now  caUed,  into  aoott- 
"  pensation  for  a  senrice  actually  performed. 

«*  If  it  be  said»  that,  by  the  contract,  the  consignees  are  not  bouad  te 
«  seU  the  lebacoo,  and  thetefore  the  eonumssions  are  wttbeiit  aoensi- 
**  deration ;  the  answer  is,  that  in  that  event«  it  is,  ss  it  were,  a  aale^ 
*<  themselves ;  and  that  the  service  is  the  same  to  the  consignor,  whe- 
**  ther  retained  (as  if  sold}-by  theaiselves,  or  sold  lo  others. 

**  The  case  of  Tatt  v.  WiUingt  is  very  applicable  te  our  eaee.  There 
**  a  gvcater  intemst  than  5  per  tent*  was  reserved  en  tlie  saBi:  knt  i 
«•  bi^  because  the  borrower  night  have  deliveeed  himself -theBsftaBi 
<«  within  a  limited  titte^  hy  payiag  stocic,  the^^oairMtt  #ai4ield  Jiot  ^ 
**  be  usurious. 

*'  The  case  of  Mor^e  v.  WiUon^  cited  by  Mr.  Call^  does  not  spply^ 
'*  For  there,  in  addition  to  the  legal  interest,  profits  of  m  trade  wete 
•«  gramed,  ftom  which  the  borrower  could  not  hvve  detinered  hiwsiff, 

aiid.whioh  theselbee  ferasd  an  addition  to  the  legal  inteseat. 

**  In  eviery  view  of  the  ease,  then,  the  oontnot  is  not  usurious.    -If 

the  contract  had  been  performed,  the  commissions  would  bs»e  been 
**  given  for  a  bona  fide  and  valuable  consideration.  Aa  it  was  not  per- 
**  formed,  the  penal^  arises*  not  from  the  centcaet  HscU;  but  fiwa^tbe 
<«'bieachtheee(tfby  the  appellee;  and  because  he  did. not  diBlifefshoa- 
«« eelf  therefrom  by  performing  bis  agreeoMat. 

^  It  was  well  observed,  that  here  are  jm>  extrkuie  ^scumslanees  to 
**  wy  the  construction  arising  from  Ae  ^e  of  the  eenUvct  4f  thctt 
^  were,  a  different  conclusion  might  IbUow.  If,  for  eaanaple,  kind 
<«  been  agreed  oettateralfy,  that  the  tobsMO  should  net  te  ebi|i|Md« 
** or etherciaeaaistanoee eaiiledelKwing plainly, that^  was iwaft tm- 
'^-derstood  by  thepanks,  t^thetebacco  could  jkA  or  would  out  be 
**  flipped.  These,  or  such  like  circumstances,  might  iadnee  the  C^it 
*<  to  consider  the  contract  as  really  a  shift  to  evade  the  statute. 

*'  But  the  contract  is  a  mere  naked-oae,  and,  oa  lu  faee,  I  ilirlj 
^  bold  it  to  be  not  usurious. 

<' lam,  therafbre,  of  eplaioo»»thBft  the  judgnant  of  theiBietrietCourt 
**  ought  to  be  reversed,  sad  a  new  trial  awaided*  with  diteMiaaa  tf 
**  admit  the  deed  in  question  as  evidence  to  the  Jury.** 
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^^  their  d^ect ;  and  that  it  was  a  hwful  object,  being  ia  the    Octo»v?» 
**  coiune  of  their  businesa.'*  ^>^n^^^/ 

Such  was  the  opinion  of  a  moiety  of  the  Court)  in  the      Poiiard 
first  case  of  Pollard  v.  BayJar.   As  for  the  note  mentioned  Bajior't  Dt- 
by  the  Judge  who  preceded  me,  and  9aid  to  contain  the       ^^^ 
Opinion  of  Judge  Pendleton  on  this  point  of  usuryi  it  is 
true  that  ^  judgment  of  the  District  Court  thereupon 
was  affirmed ;  but  it  was  only  by  the  equal  suffrages  of  the 
Judges  of  this  Court.    No  man  has  a  greater  veneration, 
for  the  memory  of  that  great  Judge  than  myself;  but  his 
opinion  in  a  case  in  which  he  did  not  sit,  which  he  had 
not  heard  argued,  and  did  not  take  the  trouble  to  study, 
ought  not  to  be  quoted  as  an  authority*  It  is  even  less  than 
an  extrajudicial  and  obiter  opinion. 

In  the  next  case  between  the  same  parties,  this  Court 
vevened  a  judgment  in  favour  of  the  defendant,  on  account 
of  certain  d^ectt  in  the  special  verdict.  In  reversing  that 
judgment  on  that  ground,  and  thus  keeping  alive  the  con- 
troversy between  the  parties,  the  majority  of  the  Court 
uiid<Hibtedly  adjudged  and  admitted  the  deed  of  24M  Au^ 
gtmt^  1790,  not  to  be  usurious :  for  else,  cut  bonoy  send  back 
the  parties  to  make  their  case  more  complete  ?  why  not  at 
once  put  an  end  to  the  controversy  ?  why  continue  a  tedious 
litigation  between  the  parties,  if  the  Court  thought  that, 
upon  the  foundation  of  that  controversy,  the  party  claim- 
ing can  never  be  entitled  to  recover  ?  As  to  this  point, 
the  decisicm  of  the  Court,  a  few  days  ago,  in  tfie  case  of 
Jdurdock  and  others  v.  Hemdon^s  Executors^  is  a  satisfac- 
tory authority*  In  this  second  case  of  Pollard  v*  Baylor^ 
this  question  of  usury  was  argued  at  length  by  the  bar : 
^vhen,  therefore,  the  Court  su$tmned  the  cause,  and  took 
measures  to  have  a  more  perfect  verdict  rendered,  did  it 
not  virtually  at  least,  overrule  an  objection  which  strikes 
at  die  very  foundation  of  the  daim?  did  it  not,  in  effect, 
decide,  that  the  deed  of  Augmt^  1790,  was  not  usurious  I 

Taking  it,  then,  both  upon  the  merits  of  the  question  as 
aforesaid,  and  upon  the  decision  in  the  second  case  just 
asentJocedi  which,  otherwise,  ought  not  to  have  called  for 
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October,    a  more  perfect  verdict,  that  the  foundation  of  this  claim  is 

^^^^^r-s^^     "°^  objectionable,  it  remains  to  inquire,  whether  the  spc- 

Pc.nurd       cial  verdict  now  before  us  is  adequate  or  not  to  sustain  a 

Ballot's  Dc-  judgment  for  the  appellant  under  the  standard  setup  by 

this  Court  in  relation  to  the  verdict  contained  in  the  se* 

cond  case,  just  mentioned*   * 

On  a  minute  comparison  of  the  present  verdict  with  that 
contained  in  the  former  case,  1  think  the  present  verdict 
at  least  as  imperfect  as  the  former  one^  I  wUl  endeavour 
to  state  die  particulars. 

The  verdict  in  the  former  case  was  condemned ,|and  die 
judgment  reversed,  on  three  grounds :  1st.  That  it  was  not 
found  whether,  at  the  time  of  the  execution  of  the  deed  of 
S-ith  August^  1790,  James  Brown  was  the  agent  of  Do-* 
nald  &f  Burton^  and,  as  such,  received  the  indenture  from 
Baylor.  This  objection  equally  applies  to  the  present  ver- 
<dict.  There  is  nothing  more  on  this  point  found  in  this 
case  than  in  the  former.  It  b  true  it  is  found,  that  the 
account  current  stated  in  the  verdict  was  rendered  by 
James  Br  own^  attorney  for  Donald^  Burton:  but  this 
merely  relates  to  the  time  of  its  presentation^  viz.  Ja* 
nunry^  1 795,  and  that  Brown  was  then  attorney  for  Donald 
is?  Burton;  it  does  not  establish  the  fact  of  his  agency  aft 
at  the  time  of  the  execution  of  the  deed.  2dly.  Another 
objection  to  that  verdict  was,  that  it  was  not  found  whe* 
ther  the  publication  of  the  time  and  place  ^f  sale  was  duly 
made,  agreeably  to  the  terms  stated  in  the  deed,  but  that 
the  Jury  found  evidence  only  ;  (i.  e.  the  advertisement  it- 
self;) but  that  finding  is  stronger  than  the  present'  in  this 
particular;  for,  in  that  case,  it  was  found  that  Jame^ 
Broxvn  did  duly  advertise  the  sale  of  the  land,  whidi 
word  ^'  fl^w/j/"  would  seem  to  extend  also  to  the  number  of 
times  of  publication  required  by  the  deed,  whereas  in  the 
present  case  it  is  only  foimd  that  the  sale  was  made,  Jamm 
Brown  '*  having  advertised  ^t  same  on  the  10th  of  March 
in  the  Virginia  Gazette :"  It  is  neither  found  that  it  was 
puLY  advertised  as  in  the  former  case,  nor  more  particu- 
larly, that  it  was  advertised  four  weel^s,  accon%g  to  tk^ 
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requisitioiis  of  the  deed.     These  two  objections  to  the    Octobkr, 
former  verdict  apply,  therefore,  with  equal  force,  at  least,    v^^v^^ 
to  the  one  before  us.     A  third  objection  made  to  the       PoM«rd 
foflner  verdict  was,  that  it  was  not  found  that  the  105   Bayior't  De- 
hogsheads  of  tobacco  were  shipped   ^^  in  pursuance  and  ^ 
••  fulfilment  of  the  covenants  id  the  deed  of  trust,'*  or  "  to 
**  meet  bills  drawn  on  Donald  &?  Burton  at  the  time  of  such 
^  shipments!'*    This  objection  does  not  apply  to  the  case 
before  us,  for  it  is  found  in  this  verdict,  that  the  defendant 
^^  did  ship  and  consign  to  Donald  %S  Burton  105  hogsheads 
•*  of  tobacco,  agreeable  to  the  covenants  in  the  said  Af</." 

But,  in  lieu  of  this  last  objection,  another  presents  itself 
which  did  not  exist  in  the  former  case.  It  is  not  found 
in  this  case,  as  it  was  in  the  former,  that  James  Brown 
was  requested  in  writing,  by  Donald  &?  Burton^  to  sell 
die  premises  in  question,  as  required  by  the  terms  of  the 
deed.  This  requisite  is  essential  to  the  legality  of  a  sale, 
and  ought  to  be  found ;  for  the  defendant  did  not  mean  to 
subject  his  land  to  be  advertised  and  sold  at  the  pleasure 
of  the  agent^  but  only  of  the  principals^  in  whose  liberality 
and  honour  he  may  have  had  more  confidence. 

There  is,  perhaps,  still  another  defect  in  the  present 
finding,  which  also  existed  in  the  former  case,  but  was  not 
noticed  in  the  judgment  of  the  Court.  By  the  term^  of 
the  deed,  the  agent  was  not  to  sell  the  whole  trust  pro- 
perty to  pay  a  small  sum,  but  only  ^^  as  much  as  should  be 
•*  needful^'*  for  raising  the  amount  of  the  principal  and  in» 
terest  of  any  instalment  which  should  remain  unpaid,  with 
a  further  sum  adequate  to  the  commission  stipulated  dn 
the  sales  \ue.^\s.  per  hogshead.  To  this  sum,  thus  com- 
pounded, the  opinion  of  the  Court  in  the  former  case 
seems  to  have  added,  as  I  think  ought  to  be  added,  all 
moneys  due  ^^  for  bills  drawn  on  Donald  6?  Burton,  at  the 
**  time  of  the  shipments  of  the  tobacco.'*^  Now,  although  I 
have  no  doubt  but  that  all  the  bills  stated  in  the  account 
current  in  truth  fall  within  the  above  description,  yet  this 
is  not  found  by  the  verdict,  nor  stated  in  the  account  itself, 
except  in  relation  to  Atfrst  bill  for  165^  drawn  Sept.  2ft, 
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^^^^r^    lance  of  principal  and  interest  cf  the  original  sum  secund 
Poiud      by  the  deed  k/i  due  by  the  proceeds  of  the  tobacco  dap- 

B*rloi^tDe«  ped,  added  to  the  commission  00  105  hogsheads  of  to- 
bacco, according  to  the  terms  of  the  deed  as  aforesaid, 
and  to  this  advance  of  165^  will  fall  short  of  tht  sum  ac- 
tually raised  by  the  sale  of  the  land  and  negroes  by  the 
sum  of  382/.  or  thereabouts ;  and  therefore  it  would  seean 
by  the  verdict  before  us,  that  mart  of  the  land  and  negroes 
were  sold  than  was  justified  by  the  terms  of  the  deed« 
But  (as.  before  said)  having  no  doubt  but  that  all  the  bUb 
itoentioned  in  the  account  were  for  advances  made  at  die 
dme  of  the  respective  payments ;  and)  if  so,  as  thiey  oof^ 
according  to  the  opinion  of  the  Court  before  meatioaed^ 
to  make  part  of  the  sum  for  which  the  trust  property  waa 
liable  to  be  sold ;  I  should  think  that  this  fact  should  be 
left  open  to  be  supplied  in  the  verdict  in  future,  and  tbua 
the  sale  actually  made  of  the  trust  property  stand  Jiittiied 
as  to  the  whole  sum  raised  thereby. 

The  result  of  my  opinion  is,  that  the  foundation  of  thb 
claim  being  free  from  objection  on  the  ground  of  usury 
or  any  other  objection,  both  upon  my  own  deliberate  opi* 
nion  on  the  point,  and  by  the  judgment  of  the  Court  in  the 
former  case,  (which,  otherwise,  ought  to  have  a£irmed  the 
judgment  for  the  defendant  on  the  merits,)  that  still  the 
verdict  before  us  should  be  set  aside,  and  a  venire  A  novm 
awarded ;  first,  on  the  ground  of  the  two  (and  perkiq>8 
three)  objections  common  to  this  case  with  the  former,  as 
I  have  endeavoured  to  point  them  out ;  and,  on  this  addi- 
tional ground,  that  it  is  not  found  in  the  present  verdict^ 
that  y antes  Brown^  the  agent,  was  required  in  vniimg  to 
make  the  sale  in  question,  without  which^  under  the  povi- 
•ions  of  the  deed,  it  ought  not  to  have  been  made. 

Judge  Fleming.  When  this  extraordinary  contract 
anderthe  consideration  of  thife  Court  on  a  former 
in  another  suit  between  the  same  parties,  I  was  deuljr 
ofiinioa  thai  die  contract  ira*  usttriousi  aad  fav< 
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prcH^  Huidi  at  bfge ;  and  to  <hat  opinion  I  beg  leave   ^ctobes, 
to  TtSerJ^t)   Since  the  last  able  and  ingenious  argument  #f    s^^v^ 

rothurd 

■  I  I  I  V. 

(1)   The  following  wm   Judge  Tlbmino's  opinion^   alluded  to  * 
iCbove. 

**  Thnee  questtoMadem  presented  ia  thk  caae; 

**  Ist  Whether  the  contmct  between  yohu  Baylor  and  S^am»  Brtmn 
^  be  uBuriout  ? 

^<dd.  Whether  J^vmiwaa  the  agent  of  i>0a«^(irj}ifit«iMtbe  tine 
<*ofthecoDlract2  and, 

**  3d.  Were  not  105  hpgsheads  of  tobacco  ahlpped  by  Ba^flar^  and 
^*  consigned  to  Donald  Uf  Burton,  agrteaUy  to  the  contract  ?  and  ought 
**  not  the  whole  proceeds  to  have  been  applied  in  disoharge  of  the  debt 
*•  then  due  \ 

**  1.  With  respect  to  Uie  first  point,  it  appears,  that  Bi^lor,  being 
'*  largely  indebted  to  Donald  \^  Burton,  (who  had  immediate  right  4a 
<*  xecover  their  debt  by  legal  process,)  and  being  thus  in  their  power, 
"  and  at  their  mercy,  was  induced,  in  consideration  of  their  forbear- 
**  ance  for  one,  two,  and  three  years,  to  enter  into  the  ruinous  contract 
**  before  us,  thus  becoming  a  loan  wliich  is  altogether  inXivour  of  the 
**  creditors,  without  any  equality  or  reciproci^  between  the  parties, 
*'  smd  having  usury  stamped  upon  the  very  face  of  it  Baylor  had  only  this 
«  alternative,  either  to  discharge  the  debt  of  the  shipment  of  tobacco, 
«'  (for  which  he  was  to  have  credit  for  just  as  much  as  they  might  pleaae 
"  to  allow  him,)  after  deducting  a  commission  of  Sil  shillings  sterling 
«'  per  hogshead,  (let  it  be  sold  for  what  it  might,)  or  submit  to  have 
«<  the  trust  estate  sold  for  ready  money,  and  pay  (over  and  above  til 
*'  expenses  incident  thereunto)  a  commission  of  21  shillings  sterling 
'*  lor  every  10  pounds  on  the  amount  of  the  sales. 

^'  The  first  alternative  was  clearly  against  the  debtor  and  in  favour  of 
**  the  creditors,  because  the  less  they  gave  him  for  his  tobacco,  the  higher 
*«  commission  they  secured  on  the  collection  of  their  debts,  and  the  more 
**  fireight  on  their  shipping.  By  the  contract  the  debt  was  to  have  been 
««  paid  at  three  annual  instalments  of  273/.  2*.  7d.  each,  with  interestat 
^  5  ffer  cent,  per  annum  on  each  instalment  from  the  date  of  the  deed : 
'*'to  be  paid  by  shipments  of  tobacco  to  the  creditors,  estimated  at  and 
**  mderttood  by  the  contracting  parties  to  be  worth  10/.  sterling  per 
**  hogshead,  and  held  out  as  a  lure  to  Baylor.  The  first  instalment,  wilh 
''  the  interest,  amounted  to  286/.  15t.  &/.  2^r«.  which  29  hogsheads  of 
**  tobacco  would  have  overpaid  3/.  4*.  3d.  ^qr*.^  the  commission  on 
'*  which  would  have  been  30/.  9#.  The  second  instalment,  with  intereft, 
'  ••  aunovmted  to  3001*  St.  tOd.  which  30  hogsheads  of  tobacco  would 
«*  iiave  discharged^  save  8r.  XOd.  The  third  and  last  instalment  would 
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the  case,  I  have  reconsidered  it,  with  very  great  attendoa, 
and  the  more  I  reflect  upon  it,  the  more  am  I  convinced  of 


*«  have  been  314/.  l».  X\d.  Qqrt-,  which  32  hogsheads  of  tobacco  would 
«•  have  overpaid  61. 19*.  Od.  2qrs,  the  commission  on  which  would  have 
*«  been  33/.  12#.  The  whole  commission,  then,  would  have  amounted  to 
««?95/.  11*.  and  the  debt  overpaid  9/.  14*.  W.  by  the  shipment  of  91  hogs- 
"  hejMls  of  tobacco. 

"  It  appears  by  the  verdict,  tliat,  long  before  the  expiration  of  thi^e 
•«  yeara  from  the  date  of  the  contract,  Baj^lor  shipped  an    consigned  to 
*«  Ae  said  Donald  IS  Burton  105  hogfsheads  of  tobacco,  *  agreeably  to 
**  •  covenants  in  the  afore  mentioned  deed,'  and  the  amount  of  the 
•«  sales  thereof  was  not  applied  in  discharge  of  the  contract,  but  a  new 
*'  account  raised  between  them,  and  instead  of  10/.  per  hogshead,  at 
**  estimated  by  the  parties  at  the  time  of  the  contract,  accounts  of  sales 
*'  of  the  105  hogsheads  of  tobacco  are  rendered  by  Donald  &  BurtoHp 
«*  through  their  agent  ya^WM  Bronn,  at  the  average  price  of  6/.  16*  Ud, 
**  per  hogshead,  so  that,  instead  of  the  debt  and  interest  being  dif- 
'*  charged  by  the  shipment  of  91  hogsheads  of  tobacco,  and  a  conimis- 
**  sion  to  the  creditors  of  95/.  11*.,  it  would  require  131  hogsheads  of 
*'  tobacco  to  discharge  the  debt,  and  the  debtor  pay  a  commission  of 
'*  137/.  11*.  besides  the  loss  of  3/.  3*.  Id.  per  hogshead,  on  105  hogs- 
**  heads  of  tobacco,  already  shipped  agreeably  to  contract.    As  to  the 
*'  other  alternative,  the  sale  of  the  trust  estate,  and  tlie  very  extraor^- 
**  nary  commission  on  the  amount  of  sales,  Mr.  Randolph^  in  his  argn« 
"  ment,  contended,  that  it  was  no  hardship  on  Baylor$  because  *  that 
**  <  extra  commission  must  be  considered  as  a  penalty  which  he  might 
'•  *  have  avoided  by  the  shipment  of  tobacco.* 

*■  We  have  already  seen  that  he  had  shipped  105  hogsheads  of  to* 
«  bacco,  agreeably  to  the  covenants  in  the  contract,  for  which,  instead 
"  of  10/.  as  estimated  by  the  contracting  parties,  they  give  him  credit 
**  for  6/.  16*.  ltd  and  the  greater  part  of  the  proceeds  applied  to  other 
«'  purposes.  But  had  the  whole  been  applied  in  discharge  of  the  minnal 
^*  debt  of  819/.  7*.  9d.  and  Baylor  had  continued  to  ship  tobacco  till  the 
**  whole  was  paid,  with  interest,  he  would  have  sustained  a  lots  of 
"  42/.  for  extra  commissions,  and  of  3/.  3*.  Id  per  hogshead  on  131 
*•  hogsheads  of  tobacco,  amounting  in  the  whole  to  455/.  3*.  IW.  and 
^*  thus  much  in  discharging  a  debt,  which,  with  interest  from  the 
•«  of  the  contract,  amounted  only  to  901/  6*.  6d.  The  loss  on  the 
«•  of  the  trust  estate,  unrighteously  made,  cannot'  with  precision  be 
"  ascertained ;  but  it  must  have  been  enormous,  as  two  thousand  seres 
**  of  land,  near  the  Bowling  Green,  in  the  County  of  Caroline,  tnd  el«- 
•*  ven  prime  young  negroes,  with  the  increase  of  two  families  for  sbout 


Tiseet. 
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the  correctness  of  my  former  opinion,  that  it  has  usury  stamp-    October, 
cd  upon  the  very  face  of  it ;  and  no  shifty  covin,  device,  or     ^^-  ^ 
deceit,  appears  in  order  to  evade  the  statute,  (and  such,  I       Pollard 
am  authorized  to  say,  was  the  opinion  of  Mr.  Pendleton^   Baylor's  Dc- 
a  late  venerable  and  enlightened  President  of  this  Court,) 
and  it  appearing  as  well  on  the  face  of  the  deed  itself,  as 
by  the  verdict,  that  Jamfs  Brown^  a  principal  part}-  to  the 
deed,  was  the  agent  of  Donald  &f  Burton^  the  contract  was 
void  ab  initio  ;  and  without  considering  any  other  point  ia 
the  cause,  I  am  of  opinion,  that  the  judgment  of  the  Dis- 
trict Court  is  correct,  and  ought  to  be  affirmed. 

By  a  majority  of  the  Court,  the  judgment  of  the  Dis- 
trict Court  AFFIRMED. 


^*  fire  years,  told  only  for  985/.  These  calculations  are  made  to  shew 
''the  unreasonableness  and  injustice  of  the  contract,  which  dire  neces- 
**  sity  compelled  Bayhr  to  submit  to.  It  is  true,  that  the  party  in  whos» 
«  favour  the  contract  so  manifestly  appears  to  be,  has  used  no  *  shift, 
**  *  covin,  device^  or  deceit,  (except  holding  out  the  idea  that  10/.  ster- 
"  *  iin^  per  hogshead'  was  to  be  received  for  the  tobacco,  in  order  to 
''  receive  more  than  legal  mterest  for  the  forbearance  or  giving  day  of 
**  payment  of  the  money  in  order  to  evade  the  statute,  but  has  come 
**  boldly  forth  in  defiance  of  the  law,  and  stamped  usury  on  the  face  of 
**  the  contract,  which  renders  it  utterly  void  ab  initio.  From  this  view 
*'  of  the  case,  then,  it  appears  to  me,  1st.  That  the  contract  being 
**  usurious,  was  void  in  itself;  2d.  That  by  the  original  4eed  of  1790, 
**  exhibited  by  the  appellant,  and  under  which  he  claims,  it  appear^ 
"  clearly  to  my  mind,  that  Jmmtt  Bromn  was  the  agent  of  Donald  Cf 
**  Burton^  but,  had  there  been  any  doubt  on  the  subject,  he  is  found  bf 
^  the  verdict  to  have  been  their  attorney ;  and,  3dly.  That  the  whole 
"  proceeds  of  the  105  hogsheads  of  tobacco  ought  to  have  been  applied 
*•  in  discharge  of  the  original  dtbt,  auppoaiog  the  contract  to  have  been- 
"  m  legal  one" 


Vol.  rV.  H  h 
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Wedfietday,  Quairicr  o^ainst  Carter's  Representatives. 

October  18, 
1809. 

1  What  are       THIS  was  an  appeal  from  an  order  of  the  late  Chancel- 
the      proper  lor  of  the  Richmond  District,  (Mr.  Wythe,)  rejecting  the 

fr*  iimU  for  a  ...  rm. 

ill  of  review,  application  of  the  appellant  for  a  bill  of  review.     Fhe 

£?  Munf.  p.  ground  on  which'  the  applicant  rested  his  claim  to  a  bill  of 

the  casTrf/c/A  review,  in  the  Court  of  Chancery,  was,  that  the  cause  had 

^fcw/riaT**  ^^^^  taken  up  and  decided  in  the  absence  of  his  counsel, 

,    .  and  that  he  had  been  consequently  surprised  in  the  hearing, 

s.  It  18  not  ^  »  1     .       . .    /^ 

&ece8!>ar7    to  Another  point  was  added  by  the  counsel,  tn  this  Courts 

Irec'in  Chan-  VIZ.  *'  that  the  decree  which  the  bill  of  review  sought  to 
S7'  preiimi.  "  reverse  was  erroneous,  because  the  original  cause  wa» 
nary    rteps     «(  ^^^  ^^^  f^j,  hearinR  according  to  the  act  of  Assemblv." 

tc  \N  aiila    ma-  o  o  * 

turing        the 

oauM  for  hear-        ^^ 

ing  were  ta-  The  Attorney  General  and  Cor//,  for  the  appellant,  con- 
iiTienfled,  tended,  that,  although  the  last  point  was  nbt  stated  in  the 
mIimT  IB  ^Jt  bill  of  review,  as  presented  to  the  Chancellor,  yet  it  was 
fir    hearing,  ^^^  ^^^^  \^^^  f^j,  ^j^jg  Court  to  notice  it.    Where  it  appears 

thai  It  was  re-  '^'^ 

giiiariy  done,  from  the  whole  of  the  proceedings,  that  there  are  sufficient 

U'  ?e«n       the  •        i.         .  . 

party  attempt-  grounds  for  a  bill  of  review,  it  ought  to  be  allowed,  though 
^e  ^  *  decree  some  of  the  grounds  may  not  be  explicitly  stated  :  and  they 
air^    e  con-  J jj^^j^g^j  j^  ^q  ^^  ^^i^^  ^f  j^  supersedeas^  where  the  Court 

will  inspect  the  whok  record,  and  reverse  the  judgment, 
if  there  be  error,  although  the  particular  error  on  which 
the  opinion  of  the  Court  is  founded,  may  not  have  been 
stated  in  the  petition  for  the  supersedeas. 

Williams,  contra,  said,  that  it  was  essential  to  a  bill  of 
review,  that  it  state  the  former  bill,  and  the  proceedings 
thereon;  the  decree  and  tht  particular  point  in  which  the 
party  exhibiting  the  bill  conceives  himself  aggrieved  by 
that  decree  ;  and  the  ground  of  law,  or  new  matter  disco- 
vered upon  which  he  seeks  to  impeach  it.  He  ciUidJUitfl 
Plead.  80.  and  4  Fin.  414.  pL  5. 


if 
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Judge  Roane.     A  preliminary  question  arises  in  this    October, 
cause,  from  the  additional  point  stattd  by  the  appellant^s     ^^!^1!!L^ 
counsel,  namely,  "  that  the  decree  sought  to  be  reversed      Qiurrier 
"  by  the  bill  of  review  was'  erroneous,  because  the  case    Carter's  Re- 
**  was  not  set  for  a  hearing,  according  to  the  act  of  As-  P'"^'^'^'*'"^'' 
**  aemblv." 

« 

This  question  again  subdivides  itself  into  two  points  of 
view  i  viz.  1.  Whether  thi§  alleged  irregularity  is,  under 
any  circumstances,  a  ground  for  a  bill  of  review  ;  and,  3* 
If  so,  whether  in  this  case  it  can  be  set  up  as  such  ground, 
under  the  particubr  frame  of  the  bill  which  has  been  re- 
jected, in  the  case  before  us. 

As  to  the  first  point  of  view,  it  is  clear,  that  a  bill  of 
review  lies  only  for  new  matter  discovered  since  the  de- 
cree, or  for  errors  apparent  on  the  face  of  the  decree. 

When  a  bill  of  review  is  brought  for  error  apparent  on 
the  face  of  the  decree,  the  constant  method  is,  (in  En- 
ffianc/y)  for  the  defendant  to  put  in  a  plea  of  the  decree^ 
and  a  demurrer  against  opening  the  enrolment. (a)  On  this  (a)  3  Atk, 
plea,  of  the  decree,  (and  it  only,)  and  demurrer,  the  Court  Tancredf'^^ 
judges  whether  there  are  any  grounds  for  opening  the  en- 
rolment ;  and  the  overruling  the  demurrer  is  t/iere  consi- 
dered as  giving  leave  to  file  the  bilL(<6)  Our  practice,  in  (ft)  yj. 
this  particular,  is  variant ;  as  stated  by  a  note  of  the  jRe- 
porters  in  2  Hen*  &f  Munf.  591.  Elizey  v.  Lfine^s  Extcu^ 
trix^  to  which  I  beg  leave  to  refer.  That  variation,  how- 
ever, docs  not  change  the  principle^  as  deducihle  from  the 
English  cases.  In  England^  the  plea  is  of  the  decree  itself, 
(and  of  it  only,  not  of  extraneous  matters  in  relation  to  the 
progress  of  the  cause,)  accompanied  by  a  demurrer  ob- 
jtcting  to  opening  the  enrolment,  on  the  ground  that  there 
is  no  error  in  the  decree  thus  pleaded.  1  his  brings  us  to 
inquire^  whether  the  matter  now  objected,  in  this  addi- 
tional point,  is  properly  to  be  considered  as  a  part  of  the 
decree^  or  ought  regularly  to  have  been  made  a  |jart 
thereof;  or,  in  other  words,  whether  the  decree  is  erro- 
neous in  not  having  stated  on  its-face,  that  all  the  rcquir 


Quarrier 

V. 
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^^m5***    sitions  of  the  law  ior  maturing  a  cause  lor  trial,  had  httn 
complied  with* 

In  1  HurruorfB  Ch.  Prac.   108.   (old  tdiu)  it  is  said. 

Carter's  Re-    ^i^^^  \^  drawincf  the  decree,  it  is  not  held  to  be  sufficient  to 

«— — —  recite  therein  the  bill  and  answer,  and  then  add  that,  upon 
reading  the  proofs,  and  hearing  what  was  alleged  on  euher 
side^  ii  was  decreed  so  and  so ;  hut  that  the  Jacts  which 
wt)e  proved  and  uUowed  by  the  Court  to  be  proved^  must 
be  particularly  mentioned  in  the  decree.  It  is  nowhere 
said,  however,  that  it  is  necessary,  or  proper,  to  insert  in 
a  decree,  that  all  tht  previous  and  preliminary  measures 
necessary  to  prepare  a  cause  for  hearing  had  been  complied 
with,  and  therefore  the  omission  of  these  in  the  decree 
would  be  no  objection  thereto.  In  the  same  book,  p  110. 
l\n:form  of  a  decree  is  given  us,  in  which  the  substance  of 
thi  proof  a  is  stated  in  ihe  decree,  together  with  that  of  the 
bill  and  answer;  i>ut  no  other  matters  of  the  character  last 
mentioned  are  stated  therein. 

If,  then,  circumsunces  of  this  last  description  form, 
properly y  no  part  of  the  decree  of  the  Court,  even  in  En- 
glandy  where  the  decrees  art  drawn  very  particularly  and 
]  minutely  by  the  register ;  and  a  bill  of  review  of  the  kind 

f  we  are  now  considering  is  confined  to  matters  of  error  ap- 

parent on  the  face  of  the  decree  itself;  an  omission  similar 
to  that  now  alleged  is  no  ground  for  a  bill  of  review  ;  for 

I  such  circumstances  neither  do  appear  in  practice,    nor 

ought  they  properly  to  appear  on  the  face  of  the  decree 
itself. 

We  are  told,  in  1  Harr.  Ch.  Prac.  290.  that  a  bill  of 
review  is  in  natiu'e  of  a  writ  of  error  at  common  law.  In 
a  writ  of  error  it  is  held,  that  a  man  shall  never  assign 
that  for  error  which  he  might  have  pleaded  in  abatfnuntj 
for  it  shall  be  accounted  his  folly  to  have  neglected  the 

rA)2  JIac.ios.  proper  time  of  taking  this  exception.(<i)    Again,  it  is  saidU 

^^'  that,  if  there  be  an  omission  of  any  writ  or  process,  &€• 

yet,  if  judgment  be  not  given  thereupon,  but  the  party  ap« 
pears  and  pleads  to  issue,  and  judgment  is  given  on  the 
verdict,  this  is  not  erroneous,  because  he  had  not  takctt 

(6)  th.  advantage  of  this  before  pleading  to  i68ue.(^) 
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In  8ie  case  before  us,  it  is  proved,  on  the  contrary^  by  October, 
Mr.  Af'-Crerwy  that  the  cause  was  set  for  hearings  which  s^->^^Xi^ 
wfe  are  to  intend  was  regularly  done,  by  consent  or  other-      Quwrier 

V. 

wise,  as  the  appellant  has  not  shewn  the  contrury ;  espe-  Carter's  lU- 
cially  since  the  first  answer  of  the  only  acting  executor  was  P*^**^"^^^^ 
^sworn  to  near  five  years  before  the  decree  was  pronounced, 
and  therefor^  there  was  sufficient  time  for  that  purpose. 
The  analog}'  from  these  cases  in  relation  to  writs  of  error, 
shews,  that,  whatever  remedy  the  party  may  have  had  in 
proper  timt- ,  (or  may  now  have,)  for  the  alleged  irregula- 
ris, in  carrying  the  cause  to  trial,  such  irregularity  is  not 
a  proper  ground  for  a  bill  of  review. 

This  view  of  the  case  supersedes  the  necessit}'  of  con- 
sidering the  second  question  ;  namely,  whether  this  parti- 
cxJar  ground  of  exception,  if  material,  ought  to  haVe  been 
distinctly  assigned  and  pointed  out  in  the  bill  of  review ; 
as  to  which  I  give  no  opinion,  especially  as  the  Court  is  so 
thin  at  present.  My  opinion,  therefore,  on  this  prelimi- 
nary question  is,  that  the  additional  point  made  by  the  ap- 
pellant's counsel  is  not  competent  to  warrtint  the  bill  of 
review,  nor  can  be  relied  on  in  support  thereof.  With 
respect  to  the  absence  of  counsel  being  a  just  ground  lor  a 
bill  of  review,  to  say  nothing  of  the  Irauds  which  would 
be  produced  thereby,  this  ground  is  interdicted  by  the  cri- 
terion I  have  already  mentioned,  namely,  that  bills  of  re- 
view ftiust  be  either  for  new  matter  recently  discovered, 
or  errors  apparent  on  the  face  of  the  decree.  That  crite- 
rion explodes  the  pretension  in  question,  a&  a  ground  for 
a  bill  of  review. 

Judge  Tucker  concurred. 

By  the  Courts  CJ**^g^  Fleming  not  sitting  in  the  cause,) 
she  order  of  the  Chancellor  disallowing  a  bill  of  review, 

ipras  AFFIRMED. 
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octoZr  19,  Darmsdatt  agaimt  Wolfe. 

1809. 

The  ra-  JOSEPH  D  ARMS  DA  TT  instituted  an  action  of  tres- 
of  Chancery  pass  assault  and  batter}*  against  Benjamin  Woift^  in  the 
(uj»  .o  general  Hustings  Court  of  the  City  of  Richmond*  The  capiat  was 
Ejllity^/^o  ^u  »'«lurned  executed  to  August  term,  1801 ;  and  a  writ  of 
to*be^han'"d  ^"^^''^  awarded  to  the  ensuing  November  term,  when  the 
after  iwm  plea  of  not  guilty  was  put  in  by  the  defendant,  issue  joined, 
Ct.unty  or  o-  and  the  cause  continued  at  his  costs.  On  the  6th  of  March 
Court,  where  following,  Wolfe  obtained  an  injunction  from  the  Superior 
rtr^^!^*p,i!jt  Court  ol  Chancery  to  restrain  the  Court  of  Hustings  from 
•eainst'  \hlr*  P'"^ceeding  to  the  trial  of  the  said  issue,  and,  by  consent  of 
defendant,       parties,  8uch  trial  was  directed  to  be  had  in  the  District 

which      were   ^ 

unknown    to  Court  to  be  holden  at  Richmond  in  the  next  month,  but  no 

htm  nntil  after      .,  r    r  •    i  rt-r  r«,'-- 

such  issue  was  citizen  ot  Richmond  to  be  of  the  Jury.  This  injunction 
thai  a  fkir  and  ^^^  granted  on  bill,  answer,  and  sundry  affidavits,  taken 
©ouki'^not^Te  ^'^^  notice,  disclosing  circumstances,  from  which  it  ap- 
«pected  ^  in  peared  highly  probable,  that  an  impartial  trial  could  not  be 
where  the  suit  had  Without  chanirine  the  venue.     It  appeared  also,  that 

was    depend-  o     o    ,  rr 

ing.  some  oi  the  most  important  of  those  circumstances  did  not 

In  such  ease,  occur  until  after  the  issue  was  joined. 

■air'ihauhere  '^^^  District  Court  refused  to  try  the  issue,  or  even  to 
heen***  w  *  suffer  it  to  be  placed  on  its  docket,  being  of  opinion  that 
«e«*,    to  au-  die  Chancellor  had  no  authority  to  make  such  order.     Af- 

thuitze      the  y  •  c    r^ 

Chancellor  to  ter  this,  the  Court  of  Hustings,  on  the  motion  of  Darms^ 
junction.  '  datt^s  counsel,  in  spite  of  strenuous  opposition  on  the  part 
of  the  defendant,  determined  to  proceed  with  the  trial,  and 
ordered  a  Jury  to  be  impanelled  ;  whereupon  the  counsel 
for  the  defendant  withdrew  his  appearance,  as  such,  and  a 
verdict  was  found,  and  judgment  rendered,  for  the  plaintiff, 
for  one  hundred  dollars  damages  and  costs. 

A  second  injunction  was  then  awarded  by  the  Court  of 
Chancery,  and  a  motion  to  dissolve  it  overruled ;  **  the 
"  Court  being  of  opinion,  that  it  hath  power  to  direct  ^e 
"  issue  in  an  action  for  an  injury  which  is  not  a  felonjr, 
"  depending  before  any  Court  widiin  the  limits  of  its  jn- 
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**  riRdiction,  f  where  this  Court  believeth  the  trial  will  not  Octobee, 
•*  be  impartial,)  to  be  tried  before  another  Court  of  com-  \^r>ryt^ 
**  jjetent  authority  within  the  same  jurisdiction.'*  Darmidiitt 

At  a  subsequent  District  Court,  holden  at  Richmond^      Woife. 
the  \Oth  oi  September^  1803,  the  Judges  complying  with  " 

the  Chancellor's  order,  the  issue  was  again  tried,  and  a 
verdict  for  eighty-eight  dollars  damages  and  costs,  certi« 
fied  to  the  Court  of  Chancery,  which  thereupon  decrt- ed, 
that  the  injunction  to  stay  proceedings  on  the  judgment  of 
the  Hustings  Court  be  perpetual ;  that  Wolfe  pay  the  da* 
mages  and  costs  recovered  by  the  aforesaid  certified  ver- 
dict ;  and  that  Darmsdatt  pay  the  costs  of  both  the  suits 
in  Chancery. 

On  petition  of  the  latter  to  the  Judges  of  this  Court,  an 
appeal  was  allowed  him. 

Copland^  for  the  appellant,  relied  on  a  clause,  relative  to 
writs  of  certiorari^  in  the  County  Court  Law  ;{(i)  from  (a)i?«>.Cb*, 
which  he  inferred  that  the  Court  of  Chancery  had  no  au-  J2*  '  ^^^'* 
thority,  after  issue  joined^  to  direct  the  removal  of  a  cause 
from  a  County  or  Corporation  Court,  to  be  tried  before 
any  other  tribunal.  He  contended  also,  that,  in  no  case, 
could  the  Chancellor  grant  an  injunction  to  stay  proceed- 
ings in  a  suit  depending^  but  only  on  judgments;  and 
quoted  the  50th,  54th,  and  55th  sections  of  the  act  re- 
ducing into  one  the  several  acts  concerning  the  High  Court 
•f  Chancery.(6)  ^^^  j^,^^ 

p.  67»  68. 

^Hay^  contra^  said,  that,  notwithstanding  a  Court  of 
Common  Law  could  not  award  a  certiorari  after  issue 
joined,  a  Court  of  Equity  might  (upon  general  principles) 
ciirtct  a  change  of  venue.  The  existence  of  such  a  power 
is  essentially  necessary,  for  the  purijose  of  preventing  a 
failure  of  justice,  and  incident  to  the  nature  and  constito* 
tion  of  a  Court  of  Equity.  The  sections  referred  to,  rela- 
tive to  injunctions  to  stay  proceedings  on  judgments^  did 
AOt  abridge  the  general  powers  of  the  Court.  They  merely 
subjected  the  jiuisdiction,  in  the  cases  therein  mentioned. 
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to  certain  regulations,  but  did  not  take  it  away  in  odier 
cases  not  enumerated. 

The  power  of  the  Court  of  Chancery  to  award  injunc- 
tions has  been  repeatedly  exercised  both  before  and  since 
the  revohition,  and  exists  independendy  of  the  statute.  It 
may  be  exercised  in  a  variety  of  cases,  even  where  there 
is  no  suit ;  for  example,  to  stay  waate.il) 


iTuesday^  November  14.  The  Judges  (Roane  and  Fle- 
ming, Judge  Tucker  not  sitting  in  the  cause;  pronounced 
their  opinions. 

Judge  RoANfe:.  Darmsdatt  brought  an  action  6f  assault 
and  battery  against  Wolfe^  in  the  Cotirt  of  Hustings  of  the 
City  of  Richmond.  The  writ  was  returnable  to  the  August 
term,  1801 ;  issue  was  joined  at  the  November  term ;  and 
the  appellee  with  great  difficulty  avoided  being  forced  into 
a  trial  at  that  Court:  at  length,  however,  he  got  his  cause 
continued. 

The  unusual  rapidity  of  this  movement,  while,  perhaps, 
it  did  not  afford  the  appellee  time  to  gain  a  knowledge  of 
the  prejudices  existing  in  the  City  against  him,  prior  to  the 
cause  being  put  to  issue,  comes  in  aid  of  one  of  the  allega- 
tions of  his  bill,  that  even  the  bench  0%  justice  itself  was 
not  free  from  prejudice  against  him.  The  cause  bein{ 
thus  at  issue,  and  no  mean  left  the  appellee  (to  my  know- 
ledge) to  remove  the  cause  to  another  Court,  or  to  change 
the  venue  by  application  to  a  Court  of  Law,  he  applied  to 
the  Court  of  Chancery  for  that  purpose.  He  charged  in 
his  bill,  and  proved  by  testimony,  that  a  torrent  of  preju« 
dice  existed  against  hftn  in  the  City ;  that  unusual  pains 
had  been  taken  to  foster  and  encourage  it;  that  strong 
prejudices  existed  against  him,  even  on  the  part  of  some 
of  the  Justices  themselves,  as  manifested  at  the  November 


(1)  See  Bttrrit  ▼.  ThomtUf  1  ZTcfl.  Cf  Mttnf.  17.  and  Sett  v.  Whmrtm^ 
^H€n,€rMunf25.  ^ 
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term,  after  the  tause  had  been  put  to  issue,  and  in  particu-    October, 
lar,  from  an  unusual  "  anxiety'*  being  discovered  in  thera    v^^-r^w 
to  force  him  ifito  a  trial  at  that  term ;  and  that  both  from  this     Dannsdatt 
temper  in  the  Court,  and  from  the  prejudices  existing  among       Wr.ifc. 
the  people  of  the  City,  he  could  not  have  a  fair  trial,  in  the 
Court  in  which  the  cause  was  depending.     As  much  of  diis 
ground  of  complaint   (if  not  all  of  it)  haJ  only  come  to  the 
knowledge  of  the  appellee  after  the  cause  was  put  to  issue, 
^he  would  have  been  entirely  without  remedy,  in  respect  of  a 
change  of  venue^  but  for  the  interposition  of  a  Court  of 
Equity. 

Nothing  is  more  clear  than  that  the  powers  of  a  Court  of 
Equity  are  competent  to  this  purpose,  when  the  powers  of 
the  law  tribunals  are  inadequate  ;  on  the  ground  of  that  ju- 
risdiction being  assistant  to  the  jurisdiction  of  Courts  of 


iw;(a)  and  on  the  further  ground  that  the  interposidon  of  a  (")^  ^'''«*-  'O- 
Court  of  Equity  is  necessary  under  such  circumstances,  to 
^sure  a  ^^  fair,  impartial  and  satisfactory  triaL''(^)  It  was  (^h)  3  m.  5S3. 
particularly  necessary  that  this  interposition  should  be  exer- 
cised, in  default  of  the  powers  of  the  Courts  of  Law  as  afore- 
said, especially  **in  small  jurisdictions,'^  where  "a  cr}^  ha3 
^^  been  raised,  and  the  passions  of  the  multitude  inflamed,"  or 
^^  where  one  of  the  parties  is  popular  and  the  other  a  stran* 
**  gcr,  or  obnoxioui."(c)  The  case  thus  put  by  the  author  of  (<.)  y^^j 
tfie  CdmmerUarieSy  Is  the  ver}'  case  at  bar,  as  proved  by  die 
testimony,  (to  which  I  beg  leave  to  have  very  particular 
reference,)  with  this  imperious  circumstance  to  justify  the 
interference  of  the  Court  of  Equity  in  the  present  case,  that 
the  material  facts,  or  some  of  them,  rendering  a  change  of 
the  tribunal  necessary  to  an  impartial  trial,  only  came  to  the 
knowledge  of  the  appellee  ajier  the  hands  of  the  Courts  of 
L.aw  were  tied  up  from  granting  relief  in  this  particular,  by 
the  stage  at  which  the  proceedings  in  the  cause  had  arrived. 
But  for  the  interposition  of  the  Court  of  Equity,  the  appel- 
lee would  have  been  immolated  on  the  altar  of  prejudice,  and 
the  trial  would  neit\ier  have  been  fair  nor  satisfactor)% 

Nothing  in  any  of  our  statutes,  respecting  the  grant  of  in- 
junctions or  certioraris  by  die  Courts  of  Chancer}^  has  any 

Vol.  IV.  I  i 
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^*^T8(""'  ^^^^*^°  ^^  ^  ^^'^  ^^^  under  consideratioiu  ITie  power 
%^rv->^/  exercised  by  the  Court  of  Chancery  in  this  case  is  one  of  the 
Daimsiiatt  main  pillars  of  its  jurisdiction,  and  is  indispensable  to  the 
Wolfe.        pure  and  fair  administration  of  jusiice* 

The  Chancellor  was  tlierefore  justified,  not  (Jnly  by  his 
undoubted  jurisdiction  in  this  case,  but  also  by  the  facts 
proved  in  the  cause,  in  arresting  the  proceedings  in  the  Court 
of  Hustings^  and  causing  a  trial  to  be  had  before  a  more 
impartial  tribunaL  He  went  too  far,  indeed,  in  extending 
his  mterference  to  the  indictment  also ;  (which  being  a  crimi- 
nal proceeding,  is  beyond  the  cognistoce  of  the  Courts  of 
(a)  I  Fonb,  5.  £quity;)(a)  but  that  proceeding  is  at  an  end,  and  is  not  now 
before  us.  When,  therefore,  he  changed  the  venue  by  di^ 
greeting  the  trial  to  be  had  in  the  Richmond  District  Court, 
providing  also,  by  consent  of  parties,  that  no  citizen  of  Rich- 
mond  should  be  upon  the  Jurj^,  he  was  strictly  within  his  pro- 
vince, as  he  (in  default  of  adequate  power  in  the  Courts  of 
Law)  thereby  placed  the  c^use  in  a  channel  to  ensure  a  £aiir 
and  impartial  trial.  The  refusal  of  the  District  Court  to  try 
the  issue,  agreeably  to  the  mandate  of  the  Court  of  Chan- 
cery, cannot  be  justified  on  any  ground  more  favourable  to 
such  (j^ourt  th^n  that  of  its  entire  ignorance  of  the  jtisttpow- 
crs  of  the  Courts  of  Equity  in  this  particular ;  and  as  the 
particular  ground  of  the  proceeding  in  the  Court  of  Chan- 
cery was  entirely  unknown  to  the  District  Court,  (for,  I  pre- 
sume only  the  order  directing  the  trial  of  the  issue  was  be- 
fore it,)  this  refusal  went  the  full  length  of  afErming  that  this 
power  could  not  rightfully  be  ejfercised  by  the  Court  of 
Chancery,  under  any  circumstances  whatsoever  /  not  even 
under  the  strong  and  possible  circumstances  of  the  whole 
bench  of  the  Court  of  Hustings  having  declared,  after  issue 
was  joined,  and  when,  consequently,  no  possibility  was  left 
for  the  appellee  to  remove  the  cause  except  by  application  to 
the  Court  of  Chancery,  that  the  appellee  should  not  receive 
justice  at  its  hands ! ! 

With  the  highest  respect  for  all  the  tribunals  of  our  couft^ 
fry,  it  is  my  duty,  sitting  in  this  place,  to  remark  upon  thia 
unexampled  procedure,  as  equally  unwarranted  by  the  Ivim 
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* 

^f  our  coimtr}',  and  tending  to  sap  the  very  foundations  of    Octobcr, 
justice  :  and,  admitting  that  the  order  of  the  Court  of  Chan-     \^^>r^^m/ 
4:cry  was  not  justifiable  so  far  as  it  related  to  the  indictment^    Damudaa 
this  formed  no  apology  for  the  District  Court  for  not  pro-        Wolfe, 
oeeding  to  try  the  civil  issue* 

The  Court  of  Hustings^  emboldened  by  the  example  o^ 
the  District  Court,'  improved  upon  the  contumacious  con- 
duct of  the  latter :  for,  while  the  latter  only  refused  to  ex- 
ecute an  order  of  the  Court  of  Chancery,  the  former  made 
a  positive  inroad  upon  it:  it  proceeded  to  try  the  issue  which 
.^as  both  interdicted,  as  to  that  tribunal,  by  the  order  of  die 
Court  of  Chancery,  and  translated  to  ^^  forum  of  the  Dis'^ 
trict  Court ;  and  all  this  with  a  full  knowledge  of  the  exist- 
ence of  that  order !  The  Court  of  Hustings^  therefore,  thus 
nbt  only  outraged  all  precedents  on  this  subject,  but  also 
verified,  perhaps,  the  allegation  of  \he  appellee,  of  its  un- 
friendly  disposition  towards  him :  and,  as  his  counsel  ac- 
tually withdrew  from  his  defence,  from  a  proper  respect  for 
the  order  of  the  Court  of  Chancery,  which  the  Court  and 
die  adverse  counsel  were  at  that  moment  actually  violating, 
and  thusleft  the  appellee  wholly  undefended;  onthisground^ 
also,  the  verdict  in  the  Httstings  Court  ought  not  to  bind  him. 
In  this  whole  business  the  conduct  of  the  appellee  has 
been  free  from  blame.  While  he  submits  to  the  damages 
and  costs  recovered  against  him  in  the  District  Court  at  the 
mibsequent  term,  it  is  right  that  he  should  recover  the  costs 
of  both  suits  in  Chancer}'.  Those  suits  were  imposed  upon 
him  in  the  first  instance  by  the  necessity  of  resorting  to  the 
Court  of  Chancery  to  ensure  .^o  him  a  fair  trial,  and  after- 
frards  by  the  errors  or  contumacy  of  the  District  Court  and 
Court  of  Hustings*  Admitting,  therefore,  that  the  appellant 
"was  himself  personally  free  from  blame  also,  his  is  but  the 
common  case  of  being  compellable  to  pay  costs  in  conse^^ 
quence  of  the  errors  or  mbtakes  of  the  inferior  tribunals. 
*rhe  appellant  has  less  reason  to  complain,  in  this  respect, 
than  the  appellee  had  in  the 
-who  was  condemned  to  pay 


case  oi  Cocke  v.  Pollock  &?  Cb.,fa)  (aj  i  H^i.  y 
ly  the  costs  of  an  appeal  to  this  '^^'  ^t 
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^^1^^^*    Court  imposed  upon  him  with  the  sole  vipw  of  settling  a 
general  question  of  jurisdicdon. 

On  these  grounds  I  am  of  opinion  to  affirm  the  Decxee 


llarmsdatt 


Wolfe.       hq^  before  us. 


Judge  Fleming*  The  administration  of  justice  (says 
Judge  Blackatoncy  in  his  Commentariesy  volume  3.  page  383.} 
should  not  only  be  chaste,  but  should  not  even  be  suspected  : 
and  though  in  some  respects,  juries  coming  from  the  neigh« 
bourhood  are  advantageous,  they  are  often  liable  to  great 
objections  :  and  after  noticing  some  instances,  he  adds  *'^or 
**  where  a  cry  has  been  raised^  and  the  passions  of  the  nttiki" 
"  tude  have  been  infamed^  or  where  one  of  the  parties  is  popii^ 
"  /flr,  and  the  other  a  stranger ^  or  obnomous^  &?c.  thrf  Courts 
^^  of  Law  wiU  therefore,  in  transitory  actions,  very  often 
"  change  the  venue^  or  county  where  the  case  is  to  be  tried.^ 

'J  he  very  case  now  before  us.  There  is  abundant  proofs 
from  the  affidavits  o(  Moody ^  Harris^  and  ^larrier^  that  the 
cry  was  loud,  and  that  strong  prejudices  prevailed  against  the 
appellee';  who,  it  seems,  was  not  apprized  of  those  circum*  | 
stances,  until  after  there  was  an  issue  m  the  ciuse,  whid^ 
was  joined  in  a  short  time  after  its  commencement ;  and  it 
was  then  too  late*  to  apply  to  a  superior  Court  of  Law  CO  re-r 
move  the  cause  by  a  certiorari:  his  only  mode  of  relitf  was 
by  an  application  to  a  Court  of  Equity;  which  in  my  oQocep* 
tion  had  ample  jurisdiction  to  afford  him  a  rtrn^y*  We  are 
told  byJudgitBlacistone^  that,  itiEnglandy  though  the  Courts  of  - 
L^;w  have  no  direct  power  to  change  the  venue  in  local  actions 
they  sometimes  do  it  indiredhf  and  by 'mutual  consent ;  yet 
to  effect  it  directly  and  absoluttly,  the  parties  are  driven  to 
a  Court  of  Equity;  where,  upon  making  out  a  proper  case,  it 
is  done,  upon  the  ground  of  being  n^essary  to  ^fairyimpar^ 
tialy  and  satisfactory  triaL  And  it  is  laid  do%vn,  as  ^general 
principle^  in  Fonbkmque^  page  9.  that  equity*  stands  for  the 
whole  of  natural  justice ;  is  more  excellent  than  any  human 
institution ;  and  that  Courts  of  Equity  are  assistant  to  the  ju- 
risdiction of  Courts  of  Lawy  by  removing  legal  impediment^ 
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tothe  fair  decision  of  a  question  depending  in  a  Court  of  loreF.    October, 
If,  in  England^  then,  a  Coqrt  of  Equity  has  the  power  of    \^^^>r->^ 
changing  the  venue  in  cases  where  the  Courts  of  Law  have  no     Dai-msdatt 
auch  direct  power,  upon  the  same  principle  may  Courts  of       Woifo. 
Equity  exercise  the  same  powers  herCy  unless  restrained  by 
an  express  statute  :*tnd  it  appears  to  me  that  there  could 
not  have  been  a  more  proper  occasion  for  exercising  the 
power,  than  the  one  now  under  consideration.     I  therafore, 
without  minutely  stating  the  circumstances  of  the  case, 
which  have  been  amply  investigated  by  Judge  Roane,  who 
preceded  me,  concur  in  opinion  that  both  decrees  be  ap* 


«  V 


^ 'AtwelPs  Administrators  against  Milton. 

THIS  was  an  appeal  from  a  judgment  of  the  District  JAb  atloii- 
Court  of  Hay  31arket^  reversing  a  judgment  of  the  County  cwilit^^JtuSi 
Court  of  Prince  Wiliiam.  ^!^.J^: 

3iiUon  brought  an  action  of  covenant  against  the  adminis-  '^'"J^  ^^ 
trators  of  Thomas  AtwelL  stating,  in  substance,  that  a  certain  *^'*^**  ^^*  "" 

"  ccutor  or  atl- 

yohnsofi  Smithy  and  the  said  Thomas  Ativtll^  by  their  cer-  minutrator 
tain  writing  obligatory  sealed  with  their  seals,  and  dated  the  ccrii8ed*  *"» 
first  day  of  August,  1 783,  in  consideration  of  85/.  sold  and  torned   V* 
delivered  to  the  plaintiff  a  certain  negro  boy ;  and  for  them-  jji^^^,^' 
selves,  their  executors,  &c.  thereby  covenanted  with  the  *?.  ^^^^  **^'^ 

'         ^  ^  /         .  -^  allowed,    ami 

plaintiff  to  indemnify  him^c.  from  all  claims  whatever  for  ordered  to  be 
i^aid  negro :  and  then  avers  that  the  boy  waa  afterwards  re-  admissible  on 
covered  of  him  in  an  ji^lion  of  detinue  ;  by  meanli  whereof  adnifUtterce^ 

M  prima  Jade 
evklcnec  of  the  several  items  therein,  wltliout  prodiicinf;;  also  copies  of  the  inrentory  arid  ap- 
-prai^eraent  of  the  testator's  or  intestate's  estate.    But  the  udYei*se  party  may  sorcharge  aud 
falsify  such  account,  if  be  cau. 

i2.  In  an  action  against  Uio  representatives  of  a  person  deceased,  on  a  JQint  covenant  entered 
into  before  the  act  **  conceniing  partitions  nnd  joint  nghts  and  obligation s,"rii?ev.C0(ie,  31.) 

if  itttppear  from  the  declaration  tiiat  one  of  tbc  join;  covenantors  survived,  itts  a  radical  <(e- 
feot,  and  not  cured  by  verdict. 
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^^^\^^*    an  action  accrued  to  the  plaintiff  to  demand  of  the  said 
\^^>r^^/    jfohnaon  Smith  and  Thomas  Atwe/i  in  his  lifetime,  damages^ 

Atwcirt  Ad-  jfc.    **  by  means  whereof,  and  by  force  of  the  act  of  As- 
,.7-  ^  sembly  in  that  case  made  and  provided*  this  action  accrued 

.,.«^......  ^^  to  the  plaintiff,  after  the  death  of  the  said  Thomas^  to  de<- 

^^  mand  and  have  of  the  defendants,  his  damages,  &c« 
^  and  assigns  for  breach  that  neither  Johnson  Smith  and 
^^  Thomas  Atwell^  in  the  life-time  of  said  Thomas^  and  the 
^^  said  Smith  since  the  death  of  the  said  Thomas^'*  although 
often  required,  have  performed  their  said  covenants,  but 
have  altogether  broken  the  same,  &c. 

Ihe  defendants  pleaded,  1st.  Covenants  performed ;  Sdly* 
That  their  tejtator,  and  themselves,  since  his  death,  weve 
always  ready  to  defend  the  claims  of  the  plaintiff  aHpording 
to  the  covenant;  Sdly,  and  4thly.  Two  other  immaterial 
plfl^s ;  and,5thly.  Fully  administered.  To  all  which  pleas  the 
plaintiff  replied  generally. 

On  the  trial  of  the  cause,  the  defendants  offered  in  evi- 
dence, to  support  the  issue  oi fully  administered^  an  account 
of  their  administration  as  settled  by  commissioners  appoint^ 
edby  the  Court  of  Prince  William  County,  which  was  certi- 
fied *^  to  have  been  returned  to  the  Court,  and  being  ex* 
*^  amined,  to  have  been  allowed,  and  ordered  to  be  record- 
**  ed  ;^'  which  was  the  only  evidence  exhibited  by  theou 
Whereupon  the  counsel  for  the  plaintiff  prayed  the  opinion 
t>f  the  Court,  whether  the  said  account  was  legal  evidence  oi 
a  full  administration,  and  su£Bcient  to  support  the  said  issoe^ 
without  further  proof.  The  County  Court  gave  it  as  their 
opinion,  that  the  said  order  of  Court  and  account  were  evi- 
dence fit  to  be  sent  to  the  Jurj-,  noproofofmaUadministra^ 
tion  having  been  offered.  'Vo  which  opinion  the  plaintiff  ex- 
cepted. There  was  a  verdict  vluA  judgment  for  the  defend^ 
ants  in  the  Coimty  Court ;  which  was  aftenprards  reversed 
in  the  District  Court ;  that  Court  being  of  opinion  diat  die 
account,  setded  by  commissioners,  ought  not  to  go  in  evW 
dence  without  copies  of  the  inventor)*' and  appraisement  of 
the  intestate's  estate.  The  administrators  brought  the  cause 

before  this  Court. 

6 


V. 

Milton. 
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'  BottSy  for  the  appellants^  made  several  points ;  but  those  on    ^^L?^*"* 
vrhich  he  most  relied,  and  on  which  the  cause  turned,  were,    \^^>r^^m/ 
t.  That  the  appellee,  by  his  own  shewing  in  the  declaration,  Atweir*  Ad- 
that  Johnson  survived  the  intestate  of  the  appellants,  had 
exhibited  a  survivorship  of  all  the  covenants  upon  him^ 
(Jfohmon^)  thereby  discharging  the  esute  of  Atxuell  from 
Airther  liability. 

2«  That  the  opinion  of  the  County  Court,  in  deciding  that 
the  account  of  administration  was  admissible  evidence,  as  it 
was  offered,  was  clearly  correct,  and  agreeable  to  the  univer« 
sal  undertanding  of  the  country.  Such  account  is  not  only 
prima  facie  evidence,  but  is  the  best  evidence  the  nature  of 
the  case  will  admit  of,  without  burthening  the  estate  and 
exhaustyig  the  assets  in  establishing  items  by  distant  wit* 
nesses,  where  assets  in  fact  remain ;  and  where  they  do  not, 
by  compelling  executors  and  administrators  to  throw  away 
their  own  estate  to  prove  that  they  hadn^t  defrauded  others. 

Judge  Tucker,  after  stating  the  case,  proceeded  :  In 
the  case  of  Carres  Executors  v.  AndersonJ(ji)  the  paper  of-  (a)  t  Hm.  i^ 
fered  in  evidence  as  an  inventory  and  appraisement  of  Bar* 
bara  Carr'*s  estate,  did  not  appear  to  have  been  signed  by  the 
execuior,  nor  submitted  to  the  Court  and  ordered  to  be  re* 
corded.  It  was  therefore  the  unanimous  opinion  of  this 
Court,  that  it  was  not  proper  to  be  admitted  as  evidence. 
In  the  case  of  Anderson  and  Starke  v.  Fox  and  otherSy(b)  I  (A)  Ibid.  244 
was  of  opinion  that  an  executor^s  account  appearing  to  have 
been  submitted  to,  and  settled  by  commissioners  ap- 
pointed by  the  Court  in  which  the  will  was  proved,  ought 
to  fa^  taken  as  prima  faaip  evidence  of  the  several  charges 
and  credits  therein  contained;  but  that  any  person  interest- 
ed therein  might  be  at  liberty  to  surcharge  znA  falsify  the 
same,  if  capable  of  producing  satisfactory  evidence  to  that 
purpose*  For  the  reasons  which  then  occurred  to  me  in 
support  of  that  opinion,  I  beg  leave  to  refer  to  the  book, 
axid  to  the  authorities  there  cited,  viz*  2  Ves.  566*  Pitt  v. 
Cholmondelify  and  2  Bro.  Qu  Ca,  62.  Brownel  v.  BrowneL 
\  will  beg  leave  to  add  a  further  reason  in  support  of  that 
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OcTOBBR«    opinion.      By  our  law  both  executors  and  admiaistraloi? 
v^-\o^     are  bound  in  an  obligation  to  make   a  true  and  perfect 
Atweii's  AU-    inventory"  of  their  testatOl's  or  intestate's  estates,  and  to  cx- 
,T.  hibit  the  same,  ivfie^i  required^  to  the  Court;  and  to  ad* 

■    ■  minister  the    same  according  to  law;  and  fnake  a  just 

and  true  account  of  their  actings  and  doings  therein^  &C. 
The  executor  may  certainly,    without  being  required^  ex- 
hibit his  accounts  to  the  Courtforsetdement,  because,  being 
bound  by  obligation  in  a  heavy  penalty,  to  do  so  when  re* 
quired,  he  ought  to  be  permitted  to  do  so  without  being  re- 
quired*   The  Court  are  to  proceed  to  have  the  accounts 
duly  examined  and  settled.     To  this  end  the  inventory  and 
appraisement  (where  the  latter  is  required)  must  be  con- 
sidered as  preliminary  requisites  aQfl  necessary  vouchers. 
And  when  the  Court  has  referred  them  to  commissioners  to 
examine,  state,  and  setde,  who  report  (as  in  the  present 
trase)  that  they  have  examined  the  account  and  Xfouchers  to 
them  submittid  and  closed  the  account,  which  is  afterwards 
certified  to  have  been  examined  and  aiiowed  by  the  Court 
and  ordered  to  be  recorded  ;  can  there  bo^  a  doubt  that  a 
copy  of  the  account  so  exhibited^  examined^  allowed^  and  ad- 
mitted to  record  by  the  proper  tribunal,  Would  prima  facie  be 
so  far  conclusive  evidence,  in  favour  of  the  executor,  in  an 
action  brought  upon  his  official  bond,  as  to  shift  the  burden 
of  proof,  as  to  any  thing  which  might  surcharge  or  falsify 
such  account,  from  the  executor  to  the  plaintiff,  according 
to  the  authorities  last  referred  to  ?  I  conceive  not,  and  there- 
fore  think  the  judgment  of  the  County  Court  correct,  suid 
that  of  the  iTistrict  Court  erroneous. 

There  are  two  other  grounds  on  which  I  think  this  judg- 

ment  erroneous.     First,  this  W2&^  joint  covenant  entered 

into  before  the  act  concerning  joint  rights  and  obligations^ 

and  it  appears  by  the  declaration  that  Johnson  Smith^onc,  of 

the  covenantors,  survived  AtweU^  against  whose  administr^ 

tors  the  suit  was  brought,  which  brings  the  case  within  that 

{ii)MS.  Ifep.  of  Lyell  v.  Elliot^(a)  and  of  Johnson  v.  Richardson^b) 

cci'glr^;  and  Barrison  v.  Fi€ld.{c)      But  even  if  AtweU  had  beea 

^^^'  alive,  and  die  suit  brought  against  him  alone^  instead  of  ius 
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administrators,  the  obligation  being  joint,   and   Johmmi    Octobeb, 
Smith  appearing  to  be  still  alive,  the  omitting  to  sue  him. 


as  well  as  the  other,  would  have  been  error,  according  to    mittwtriiort 
the  decision  of  this  Court  in  Leftivich  v.  BerkelHf^ia)   and       Hilton. 
several  other  cases  decided  on  the  same  grounds.     I  there-  ' 

fore  think  that  the  judgment  of  the  District  Court  should  be  ^x^nf.  ci! 
reversed,  and  that  of  the  County  Court  affirmed* 

Judge  Roane.  As  the  declaration  in  this  case  is  radi- 
cally defective  in  not  setting  out  a  sufficient  cause  of  action, 
I  should  be  for  sustaining  the  judgment  for  the  appellants, 
even  if  the  County  Court  had  erred  in  givin  gthe  instruct 
don  to  the  Jury,  which  is  excepted  to.  The  declaration  is 
radically  defective  in  this,  that  being.upon  a  joint  covenant, 
it  ought  to  have  stated  the  survivorship  of  the  appellants* 
intestate  :  but,  on  the  contrary,  it  rather  states,  or  admits,  . 
die  survivorship  of  Smithy  the  other  covenantor ;  and,  if  so, 
the  action  was  for  ever  gone  against  the  representatives 
of  AtwelU 

With  respect  to  the  instruction  given  to  the  Jury,  the 
settlement  before  the  commissioners  of  Prince  IVilUam 
Court,  was  prima  facie  evidence  of  a  full  administration. 
Before  those  commissioners  the  inventory  was  produced 
by  the  appellants.  This  is  not  expressly  stated  in  the  ac- 
count rendered  ;  but,  being  the  natural  course  of  business, 
it  will  be  inti  nded  :  it  is  therefore  unnecessary .  for  an 
executor,  after  the  inventory  has  been  exhibited  before  the 
commissioners,  to  produce  it  again  on  the  trial.  On  the 
#ther  hand,  the  inventory  and  appraisement  may  be  given  in 
evidence  against  an  executor,  or  by  him  where  no  set- 
tlement has  been  made  before  commissioners,  or,  in  his 
discretion,  even  where  such  settlement  has  been  made^  but 
the  executor  objects  to  be  bound  by  the  appraised  value  of 
the  estate.  In  the  present  case,  however,  it  would  have 
been  an  act  of  supererogation  in  the  executor  to  have  done 
k,  as  the  estate  was  found  indebted  to  him  ;  and  I  am  of 

opinion,  on  both  grounds,  that  the  judgment  of  the  Distria 
Vol.  IV.  K  k 
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Court  should  be  revoked,  9od  di»t  of  die  €ouat}r  ,Coiist 
affirmed. 

Judge  Flbmikg.  Two  que$doiii  seem  to  be  presented 
in  this  case  ;  1st.  Whether  an  aotoo  of  ooi^naat  could  lie 
against  the  administrators  of  Atwelly  during  die  liCc  of, 
Smithy  the  other  joint  covenantor  l  and,  ftdty.  WheUier  the 
account  of  die  administration  of  Thomas  AttvelPs  estate^ 
made  before  commisttoners  under  an  order  of  Prince  fViU 
Ham  Court,  and  there  examined,  allowed,  and  admitted  to 
record,  was  not  proper  evidence  on  the  issue  oipletu  adtm-^ 
fiistravit  f 

With  respect  to  ihe  first  point,  iueems  ;to  w^  very  doiriit- 
ful  whether  the  action  could  be  msuntained ;  and  I  am  ia* 
dined  to  think  that  it  could  not;  but,a8theother  point  seems 
clearly  in  favour  of  the  appeHaots,  I  have  sot  g^ven  it  a  ma- 
ture consideration. 

As  to  die  other  point,  the  administration  account,  duty- 
examined  and  admitted  to  record,  \Sy  prima  faciei  good  evt* 
dence  ;  and  the  reason  given  by  the  District  Court,  ^y  it 
ought  not  to  have  been  admitted,  is  the  want  of  copies  of 
the  inventory  and  appraisement  of  the  estate  of  the 
tate  to  support  it«  The  inventories  and  appnusemeots  ,»^, 
by  law,  required  to  be  made  and  returned  to  Court,  there 
to  remain  for  the  inspecdon  of  creditors,  and  others,  wIm> 
nuqr  be  aflboted  by,  or  interested  in,  them  ;  but  it  is  aot 
customary,  nor  is  it  necessary,  that  they  should  be  exhibited 
with  the  accouBis  returned  to  Court  and  admitted  toreoovd, 
when  they  are  offered  in  evidence,  which  ought  to  be  csis- 
cAiSfvr,^\inless  there  be  some  errors  or  error  pointed  out  by 
die  adverse  par^r,  and  particularly  excepted  to :  And^  tlstt 
not  having  bees  done  in  tht  case  before  us,  where  a  Uo^ge 
balance  appears  in  favour  of  the  administrators,  dieaccroanf 
was  properly  admitted  to  go  as  evidence  to  the  Jury  oa  the 
issue  oSpkne  administravit ;  and  I,  therefore,  concur  in  the 
opinion,  that  the  judgment  of  the  Distna  Cosrt  be 
vcraedy  and  diat  of  the  County  Court  s(|rmed« 
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Tazexvtell's  Executor  against  Barrett  &  Co.         o^^b^}^ 

1809. 

THIS  was  an  action  of  debt  in  the  District  Court  of  ,2;jf^L"«J^: 
Wimamsburg  hj  John  Barrett  6?  Co.  assignees  of  Ema-  ^  ^  ^^ 
nuel  Walker  &f  Co*    who  were  assignees  of  Theodorick  *•««     thereof 

.  to  the  obligor, 

Bland^  against  Henry  Tazewell^  on  a  bond  in  the  penalty  of  he  eaoDot  be 
eighteen  hundred  pounds^  AautA  March  13,1 785,  conditioned  an  atuehment 
to  be  discharged  by  the  payment  of  nine  hundred  pounds  on  |S  the^lT'S 
or  before  December  25th,  irS6,  assigned  to  Emanuel  fVal^  ?he*'^!!Sf*^ 
i^r  6f  Co.  May  10,  1786 ;  and  by  Emanuel  Walker  to  die  fr<«  J^v^% 

:7        »  »  /  thcdebtlotbe 

plaintiffs  on  the  10th  of  Mdtch^  1787.    The  defendant  (with-  a«Mj7k?e  not- 

withttaoftiiir 

out  filing  any  plea)  brought  into  Court  the  principal  and  the  mtbpmna^ 
interest  upon  the  bond,  from  the  20th  of  March^  1793,  and  eodonemeot 
moved  the  Court  to  have  the  suit  dismissed  at  his  costs,  ^^  wtrt^A 
praying  to  be  discharged  from  the  interest  which  accrued  on  J*P^  ^  ^ 
thesaid  bond  between  the  day  when  it  was  payable  and  the  said  ««JT«<*  »««^ 
20th  of  March^  1793 ;  on  the  ground  that  an  attachment  in  afierwardt 

^  (but  before  he 

Chancery  on  behalf  of  the  executors  of  a  certain  Theodorick  »nt#ered  the 
Bland  (a  creditor  of  the  above-mentioned  Theodorick  Bland)  made  an  oHcr 
was  depending  in  the  County  Court  of  Tork^  against  him  the  bLi  ^"<Wt>ra 
said  Tazewell^  a  garnishee,  and  restrained  him  during  that  SJJi/j^^w 
time  from  paying  the  principal.  The  plaintiflfs,clainungthe  ^^„  ^find- 
said  interest,  refused  to  accept  the  money  so  brought  in  :  but  ,  STherefope, 
the  Court  was  of  opinion  that  the  sum  brought  into  Court  the  obligor^ 
ought  to  be  received  by  the  plaintiffs  without  any  interest,  iio^y  9m^ 
pending  the  suit  in  Chancery  in  Tork  Court,  and  directed  die  ^^J",))  halhl^ 
suit  to  be  dismissed  at  the  costs  of  the  defendant ;  to  which  JJ^'^  5ui 
opinion  the  plaintiffs  filed  a  bill  of  exceptions  stating  tlie  case  Jjf  JJJ ™*2^j. 
imperfectly.  This  judgment  was  therefore  reversed  by  the  the  bond  be- 
Court  of  Appeals  on  the  21st  of  April^  1798|and  the  cause  aiid  (aiiingfoi' 
remanded  for  fardier  proceedings.(a)  year/  to  mm- 

The  defendant  having  afterwards  died,  the  suit  was  re*  r^j^^eh  ^  wm 
vived  against  his  executor ;  and  at  a  Court  held  for  the  SltnouSj^wM 

(a)  See  1  Coft  «3.  Banm  ^  C:  r.  TateweiL  SSJ^^'o  "^« 

tuit  agaiiiBt 
hiu  }fthe  iMifntfeXany  dedaedon  of  interest  between  the  dtjr  when  the  bond  beeaae  p:i3r- 
aUe,  and  that  irhen  the  rettMhiiiig  order  was  let  aikle. 
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October,    District  aforesaid,  in  September^  1802,  the  deFeodant  moved 

\,^^^\r>^^    to  w  it  heir  I  w  the  motion  made    by  his  testator,  and  now 

T»7AM-tir8     to  plead  payment;  which  the  Court  permitted  him  to  do, 

T.  upon  his  agreeing  that  the  money  paid  into  Court  might 

,         ',  be  paid  over  tp  the  plaintiffs,  and,  '^  this  payment  being 

^^  made  since  the  institution  of  this  suit,^^  that  he  should  pay 
the  costs  of  thi^  suit.  The  defendant  excepted  to  this 
opinion  of  the  Court,  but,  nevertheless,  pleaded  ""^  payment 
**  by  his  testator,"  on  which  plea  issue  was  joined. 

The  Jury  found  a  special  verdict,  stating,  (in  addition  to 
the  circumstances  already  mentioned,)  that  interest  on  the 
bond  had  not  been  paid  from  the  25th  day  of  December^ 
1^86,  to  the  i9ih  of  March^  1793;  but  that  all  the  residue  of 
the'  said  bond  had  been  paid ;  that  the  process  to  stay  the 
efiects  of  Theodorick  Bland  in  the  hands  of  the  defendant's 
testator,  was  issued  on  the  19ih,  and  executed  on  the  24th 
of  May^  .1786  ;  that  the  bill  in  Chancery  was  filed  in  Sep» 
tembcry  1 786  ;  that  an  of dcr  was  made  b}'  the  Court  of  Tork 
^County  in  i^/f'^,  1787,  making  John  Barrett  ^  Co*  (the 
present  plaintiffs)  parties  in  the  said  suit  in  Chancer}:,  and 
restraining  the  defendant's  testator  from  paying  away  the 
debt  due  from  him  to  Theodorick  Bland,  which  debt  so 
restrained  was  the  same  deb;  now  c][aimed  by  the  plaintiffs; 
that  jfo/m  Barrett  ^  Co,  filed  his  answer  in  said  suit  in  ^789^ 
claiming  this  debt  as  due  to  them  by  assignment  as  above  ; 
and,  in  /n/giist  in  the  same  year,  *^  it  was  withdrawn,"  and 
the  suit  a.s  !q  liim  dismissed;  that  an  attachment  issued  in 
Marchy  1787,  to  compel  the  defendant's  testator  to  answer 
the  bill ;  that  he  tiL  d  his  answer  in  September^  1792,  and  on 
the  10th  of  March^  17'9J,  the  S2^id  restraining  order  of  Tovk 
Court  as  to  him  was  set  aside ;  that  in  January^  1787,  the 
defenlant's  testator  had  notice  that  the  bond  was  assigned 
to  Emanuel  Walker  is?  Co.  op  the  10th  of  May^  1786 ;  and 
that,  whether  the  restraining  order  of  Tori  Court  be  con- 
sidered as  operating  iipon  the  debt  due  by  the  bond  in  ques- 
tion, or  not,  yet  the  opinion  of  both  John  Barrett  &?  Co,  and 
Jlenry  Tazewell  was,  that  they  were  thereby  restrained* 
The  conclusion  of  the  verdict  was  ais  foUoifs ;  ^  aM^d  if^  upon 
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*•  the  whole  matter,  the  Court  shall  be  of  opioion.  that  Ae    Octobm, 
^  plaintiffs  are  entitled  to  the  interest  during  the  period  last     s«^  -^^ 
•*  aforesaid,  we  find  for  the  plaintiffs  the  debt  in  the  deda-     E^cltor  * 
**  ration  mentioned,  to  be  discharged  by  the  payment  of  the  ^• 

^^  interest  during  the  period  last  aforesaid,  to  wit,  from  the  ■ 

**  25th  of  Decemfcr,  1786,  to  the  19th  of  iJiJfrcA,  1793;  but  if 
^^  the  Coun  shall  not  be  of  that  opinion,  we  find  for  the  d^* 
**  fcndant.'' 

On  this  verdict  the   Court  gave  judgment  for  the  plain* 
dfEBy  whereupon  the  defendant  appealed* 

Wirkham^  fi:>rthe  appellant,  observed,  that  the  bond  in  this 
case  contained  no  stipulation  for  payment  of  interest ;  that 
interest,  therefore,  could  accrue  only  on  the  default  of  Taze^ 
well  to  pay  the  principal ;  and  the  bond  having  been  assign- 
ed before  it  became  due,  there  could  be  no  default  until  it 
was  presented  to  him  by  the  assignee,  and  payment  demand* 
ed.  The  creditor  having  thrown  the  bond  into  circulation, 
the  debtor  was  not  bound  to  seek  the  person  of  the  assignee* 
So,  if  the  creditor  goes  without  the  limits  of  the  Conunon- 
wealth,  interest  is  not  recoverable*(a)  Bland  the  obligee,  (a)  M*Call  r. 
had  left  the  country,  and  the  debt  was  attached  in  TazetvelPs  cail,  iss. 
hands  before  the  bond  was  payable,  by  the  endorsement  of 
the  Clerk  on  the  subpcma  in  Chancery ;  which  endorsement 
was  (effectual  for  that  purpose,  as  was  decided  in  the  case  of 
M^'Kim  V.  Fulton.{b)  During  the  pendency  of  the  attach-  (5)  MS. 
ment  he  could  not  pay  the  money,  and  therefore  should  not 
be  liable  for  interest* 

The  notice  in  January^  1787,  of  the  assignment  was  not 
sufficient*  The  assignee,  to  entitle  himself  to  interest,  must 
not  only  give  notice,  but  demand  payment,  and,  to  make 
the  demand,  must  seek  out  the  debtor* 

CaUyfontra*  If  the  attachment  was  not  solicited  by  Taze- 
tuelly  he  availed  himself  of  it  to  procrastinate  the  payment 
of  the  debt*  Immediately  after  the  bond  fell  due,  he  had 
notice.  It  is  admitted  the  assignee  was  bound  to  give  no- 
tice ;  but  that  was  done* 
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^/  was*  served  ift  1786,  and  could  not  bedtscbaFged  until  he  * 


'EzeeutcMT*    Ai^sweredt  yet  his  answer  MTasnat  filed  ^iBtill7M';  aadAen, 
V-     ,     through  compubion,  by  prooess  of  icontempt^    In  ttaemeaii' 

oAITCtt  K  Co. 


time  he  surely  made  interest  of  the  mooeyv  If  apaity^isaved 
inr  Chancery  abouta  sum  of  money,  he  may  fetieveMimelf  by 
bringingit  into  Court,  and  praying  the  directionof  the  Ootnt, 
as  was  said  by  this  Court  in  Mtcon  v.  Ambler ^  (^M^J)  Ih* 
that  case  it  was  even  an  unli^uidaud  demand.  In  I^miap 
V.  Gametty  and  Dunhp'  v.  J^mes^  in-  the  High  Court  ofl 
Chancery,  (in  1794,)  it  was  decided  that,  if  a  garnishee  fails 
to  bring'  money  into.  Court,  he  is  compeHcd  to  pqr  m- 

(«)«  P.  Wm$,  terest.(a) 

V/iriS^iL      J^^G(M  V.  Turner  was  a  very  different,  case'  from  dus.. 

s.p.  attoin^  The  Rround  of  the  decision  there  was,  that  the  situation  of 

^^  the  country  rendered  it  impossible  to  make  payment-^  Bbt 

in  another  case-  the  Court  held,  that,  whdrt  one  of  tber 
creditors  was  in  this  countr}',  the  debtor  should  pi^  iiw 
terest. 

It  is  objected  there  was -n^  ^li^c/ib^/i' for  interest  (  but 
this  was  of  no  consequence  $  the  bond  being  with'a^ff»«i^, 
which  the  act  of  Assembly  says  shall  be  discharged  by  thst 
payment  of  the  principal  and  interest. 

It  should  be  remarked,  too,  the  attachment^ wis  only^for 
A/OOL  and  the  bond  for  900/. 

Monday y  {November  1 3.  The  Judges  FiEMnro  and  Rb*  hi 
(Tucker  not  sitting  in  the  cause)  delivered  their  opinhstis. 

Judge  RoANK.     Upon  the  authority  of  some  decisions 

in  this  Court,  and  particuhrly  that  of  Bimter  v.  .^f^ 

C*)  I  tra9h.  rvoody(b)  I  incline  to  think  that  the  testator  of  the  appellant' 

was  responsible  for  the  interest ;  and  therefore  concur  with 

the  judge  who  preceded  me,  who  seems  more  clear  upon 

the  question  than  I  am.     In  the  case  of  Hunters.  Sp9ti^ 

vmdy  this  Court  affirmed  a  decree  of  the  Chancery,  giving 

interest  against  Hemdon^  who  had,  as  Sheriff,' received  mo-* 
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ncy  produced  hy  die  sale  of  attached  effects  under  an  order    ®*'^J^**» 
requiring  him  to  pay  the  same  to  Hunter^  he  giving  se^uri-    \^^>r^ 
ty  therefor.     Hunter  dedining  to  do  this,  the  money  re-     ^^^^* 
mained  r^nd,  it  was  iai(L  had  tlied  by  depreciation)    in  _      ▼• 
Herndoi!^  hands.    It  is  supposed  thatthis  interest  ^uras de*      ,_ 
creed  on  die  ground  that  the  identical  money  was  not  kept 
by  Hemdon^  but  that  be  had  used  it,  and,  perfaajjs,  made  a 
profit  on  it. 

On  the  ground  of  the  principle  established  by  diis  de- 
cree, I  concur  that  the  decree  of  the  District  Court  be 

AFFIRMED. 

Judge  Fleming.  The  only  remaining  question  in  this 
case  b,  whether  the  appellant's  testator  has  shewn  good 
legal  cause  why  he  should  have  been  exempt  from  the  pay- 
ment of  interest  on  his  bond  from  tiie  25ih  of  December^ 
1786,  the  time  it  was  payable,  to  the  20di  of  Marchy  1T93, 
when  he  was  dismbsed  out  of  2Vi  Court.  The  ground 
of  his  claim  to  such  exemption  was,  that  during  «//  that 
iime^  his  hands  were  tied,  by  the  restraining  order  of  the 
County  Court  of  TorA^  and  he  knew  not  to  whom  the  mo- 
ney wf»  to  be  psud. 

In  order  to  a  correct  decision,  let  us  take  a  «hort  view  ^f 
die  progress  of  the  business  from  its  origin. 

The  bond  in  question  to  Theodorick  Bland^  was  dated 
the  30th  of  Marchy  1785,  and  payable  the  25th  of  December^ 
1786.  On  the  10th  oi  May  preceding,  it  was  assigned  to 
Emanuel  Walker  &P  Co*  On  the  19ih^  process  in  Chancery 
issued  firom  Tork  Court,  against  Theodorick  Bland^  the 
oUigee,  and  the  defendant  Henry  Tazewell^  on  whom  pro- 
cess was  served  on  the  24th  of  the  same  month.  In  Sep* 
tetnbery  1786,  the  bill  was  filed  in  l^ork  Court.  In  Janua* 
ry,  1787,  (if  not  before,)  Henry  Toz^uf^// had  notice  tliat 
the  bond  was  assigned  to  Emanuel  Walker  &f  Co.  In  March 
following,  an  attachment  issued  to  compel  him  to  answer; 
ami  on  the  20th  of  the  same  month.  Walker  &  Co.  assigned 
the  bond  to  J.  Barrett  &P  Co*    On  the  2l8t  of  Mty  was 
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^^TwJ*^"'  made   sm  order  of  Tork  Court,  restraining  the  defendant 

\^^>r^*^^  from  disposing  of  any  debts  or  effects  of  Theodorick  Bland^ 

^"x(^tor'  ^^^  John  Barrett  &  Co.  made  defendants  to  the  suit ;  who 

▼.  filed  their  answer,  which  in  August  the  same  year  was  with- 

Barrett  &  Co,  iit*         ..• 

drawn,  and  the  bill  dismissed  as  to  them.  In  September^ 
1792,  Henry  Tazewell  filed  his  answer  ;  five  years  and 
a  half  after  the  attachment,  and  in  March  following,  the  suit 
in  Chancery  was  dismissed  as  to  him. 

In  September^  1794,  y.  Barrett  &?  Co.  instituted  a  suit  on 
t\>e  bond,  in  the  District  Court  of  IVilHam'sburffy  against  H. 
Tazewell^  who  brought  into  Court  539/.  10*.  5d,  which  he 
tendered  in  discharge  of  his  bond,  claiming  an  exemption  from 
the  payment  of  interest  from  the  25  th  oi  December  ^  1786,  till 
the  20th  of  March^  1793,  when  the  suit  in  Chancery  was 
dismissed,  as  to  him.  Barrett  &f  Co.  refused  to  receive  the 
money  on  those  terms. 

Upon  the  assignment  of  the  bond  to  Walker  &f  Co,  which 
was  done  previous  to  the  issuing  of  process  in  Chancery 
from  Tork  Court,  Mr.  Tazewell  immediately  became  their 
debtor,  and  was  no  longer  the  debtor  of  Theodorick  Bland ; 
and  it  is  stated  in  the  original  bill  of  exceptions,  as  agreed 
by  the  parties  themselves,  and  certified  by  Judge  Purker^ 
that  he  had  notice  of  the  assignment  of  the  bond  to  Walker 
i^  Co.  before  it  became  due,  but  subsequent  to  the  process 
of  Tork  Court  being  served  on  him  ;  though  it  is  fotmd  in 
the  verdict,  that  in  January^  1787,  the  defendant's  testator 
had  notice  that  the  bond  was  assigned  to  Emanuel  Walker 
£s?  Co.  on  the  10th  day  of  -Afoy,  1786,  which  does  not  con- 
tradict what  had  been  previously  agreed  by  the  parties,  that 
he  had  notice  of  the  assignment  before  the  bond  became 
payable.  But,  admitting  that  he  had  no  notice  till  a  month 
afterwards,  what  ought  he  then  to  have  done  f  He  knew 
that  the  bond  carried  interest  on  the  amount  of  the  condition^ 
irom  the  day  it  became  payable,  and  that  the  person  or  per- 
sons entided  to  the  principal  debt,  had  also  a  right  to  the 
accriung  interest ;  and,  whilst  the  matter  was  suspended  by 
the  Chancery  process  of  Tork  Court,  he  ought  ^if  he  meant 
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to  exonerate  himself  from  the  payment  of  interest)  to  ^T^**» 
have  brought,  and  deposited  the  money  in  Court,  there  to  %^^^>rKm0 
abide  its  subsequent  order,  on  the  same  principle  that  a  de-  Tjf  ^'^^* 
fendant  in  debt,  upon  a  bond  with  condition  for  the  payment  ▼• 

of  a  lesser  sum  at  a  certain  day,  who  would  avail  himself  of  ' 

a  plea  of  tender,  and  that  he  was,  and  always  had  been,  ready 
to  pay ;  in  order  to  avoid  damages  for  the  detention  of  the 
debt,  must  also  bring  the  money  into  Court.  And  he  ought 
immediately,  or  in  a  reasonable  time,  to  have  answered  the 
bill ;  and  stated  (which  he  might  have  done  in  a  few  words) 
the  assignment  of  the  bond  to  Walker  &  Co.  by  which  it 
would  have  appeared  to  the  Court,  that  he  was  no  longer 
the  debtor  of  Bland;  he  would  consequendy  have  been  im- 
mediately dismissed  from  the  suit  in  Chancery,  and  40  diffi- 
culties respecting  the  cr^^^or  of  the  bond,  would  have  ceased^ 
as  it  was  payable  to  the  last  assignees  ;  but  instead  of  do- 
ing what  was  incumbent  on  him,  he  failed  to  answer  until,  in 
Jiarch  following,  an  attachment  was  awarded  against  him 
for  his  contempt ;  and  Jive  years  and  a  half  thereafter  he 
£Ied  his  answer,  and  was  soon  after  dismissed  out  of  Tork 
Court ;  keeping  in  suspense  and  withholding  the  debt  all 
this  while  from  John  Barrett  &f  Co.  to  whom  the  bond  had 
been  assigned  on  the  20th  of  March^  178r,  about  tViree 
months  after  it  became  due.  When  the  bond  was  put  in 
suit  in  the  year  1794,  the  defendant  brought  into  Court  the  , 
8um  of  539/*  lOs.  id.  which  he  tendered  in  discharge  of  his 
bond,  claiming  an  exemption  from  the  payment  of  upwards 
of  six  years'  interest,  on  account  of  difficulties  which  arose 
from  his  own  negligence  and  misconduct ;  and  it  is  a  sound 
maxim  in  law,  that  no  man  shall  take  advantage  of  his  own 
Jaches  to  the  prejudip  of  another.  The  case  of  M^Call  &f 
Turner  was  cited,  and  relied  on  by  the  appellant's  counsel ; 
but  that  case  is  essentially  different  from  the  present.  There 
the  obligee  was  beyond  sisa,  where  he  remained  from  Aprils 
177 S^  to  Aprils  1783,  and  it  was  not  known  in  whose  posses* 
sion  he  left  the  bond,  or  whether  he  took  it  with  him  ;  and 
it  is  well  known  that  a  debtor  is  not  obliged  to  seek  his  cre-r 
Vol  rv.  h\ 
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^^\m^^  ditor  in  a  foreign  couatiy ;  and  it  wasupoa  that^rouiujltlmft 
the  interest  was  eztinguiahed  during  ^V^Ca/f«ahaeiM:e.be^ 
yand  sea,  added  to  the  obstructions  to  the  ordioaiy  course 
of  businesa,  durix^ff  die  revolutionaiy  war*  I  am  of  opinioD^ 
upon  the-  wholes  that  the  appellantV  claim  of  exemption 
from  the  payment  of  interest,  is  altogether  unsustaipable, 
both  iolaJW^  and  e<)ui(y  ;  apd  ibat  the  jitidgv^CBt  on^^tabt^ 
affirmed, 


Tazewell's 
Executor 

V. 

BorrcU  k  Ca. 


mday,  Brooke's  Administrators  agam9t  Sbellr. 

October  $?<*,  *^  ^ 

1809. 

Construction       THIS  was  an  action  of  assumpsit'  bvoiurht^  on  th«  S8th 

of  tlie  act  of      -  -.  .       «^  ^9   ^ 

1792,  Mrhich[  of  yatiuaryy  1790,  by  yohn  Shelly  agamst  WubeP  Br$QU^9 
dutv  of  the  administratoirs  in  the  County  Court  of  Fai^fax^  ior  suodiy 
«^u"onn'^nJn  arucles  of  household  furniture  sold  and  deUvered^  and  WQck 
&t'ar^x^  ^"^  ^^  *^  plaintiff  for  ths  intestate.  VXtsA^'^  uMoumnpak 
ecutor  or  .d-  »*  by  the  int^tate,"  and  ^  non  assumpsU  by  the  same  wub- 

ininittnitor,to    .,  »     ^ 

cause  to  be  ex.      m  nve  years  next  before  the  day  of  issuiair  ifae  orisBnal 

punge<l    from   «        •     »>  i.»  •        i  .  %  *^ 

such  acoount  ^"^  t  on  WDich  pkas,  issues  Were  joined.  At  the  tria^ 
Liring '  "to  ^«  plaintiff,  in  support  of  his  cause,  o&red  toritbe  Jury  sm 
lyTje^  be!  account  stated,  the  items  in  which  bore  dato  in.  die  yca» 
fJt^etsl^or  ^^^^'  ^^^^'  ^^  ^^^^  "»^d  ofl^d  to  provc,  diat  the 
(/?Ji!'''*ci^^  *'  ^^^  account  was  jusdy  due  from  die  said  Walter  Bra9ie^ 
vol.  1.  p  16?!  ."  deceased,  and  that  the  said  BrooJte,  about  twdhre  mcmtlis 
'^KTheaboye  "  ^^^^^  ^^  ^^*»  that  is  to  say,  some  tine  in  die  yenr 
S^nTJSSiiu  *'  •  ^.^'  ^""^^^  ^^"^  y^^  ^^^^  ^  commencement  of  the 
fo'li^^"tfie  1*"  "  *"*^^  acknowledged  that  the  balance  new  claimed  vjetejemu 

6tiy  of  October, 

1793,  when  H  took  effect.  (See  Hev.  Code,  vol.  1.  c.  ISO.  p.  293.) 

2.  But  the  act  relates  onlv  to  open  accoimtt  and  does  not  extend  to  Mettlementi  or  a$$tsmp^ 
toruf  therefore  the  yXmiiff,  t«>  take  hit  caae  out  of  the  aot^  may  gife  in  erideMe  m  ammS. 
mt  of  the  tesuior  or  intestate,  within  ^five  years,  to  pay  a  stated  baTanoe.  ^- 

S.  If  a  superior  Court  of  oommonfaiV)  in  reversiuff  ajodnientsiid  awwdisB  a  nev  trild^ 
jwign  the  reason  to  be  tliat  certain  evidence  should  have  been  received  on  the  former  trirf,  SS 
tail  to  direct  that,  upon  the  new  irial,  lueh  cviitenee  shaft  be  reeeived,  the  ilmtt  '  ' 
la  a^rmng  ito  judgment,  will  add  the  proper  direction  ooncemiog  the  ev^enee. 
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**  but  the  Court,  -upon  the  motion  of  thcxotmsd  for  the  dc-     \^^>r-^^ 
**  fendants,  dh^cted  the  items  of  the  mA  account  to  lie  BrooWn  Afl. 

ministratoi's 

^  stncken  out,  and  refused  to  hear  the  evidence  offered  by  ▼. 

*'thc  libintifff*  to*whicli  oprofon-of  the  Comt  the  plain-    -  '     f  - '-  >- 
nil  excepted*    Verdict  tuid  judgment  for*me  defendaofts* 

On  an  appeal  to  die  District  Comt,  holdenat  'HmfmarkHy 
fthe-poordes  by  their  attorneys  having  agreed  ^at  the  9tema 
xX  the  account,  expmiged  therefrom  by  AeCeurity  Court  of 
IPmrfaxy  appeared  to  have  been  due  more  than  five  yeara 
before  the  death  of  ^he  intestate,)  ibis  judgment  was  re* 
versed,  the  verdict  ^et  aside  and  a  new  trial  direeted;  ^the 
District  Coon,  ^ 'being  df  opinion  that  die^iiaintMFoughtto 
'^  bave  been  permitted  to  .prove  'the  assvmpeit  of  <he  'intes*- 
■^^tate  -widiinUve  years  before  bis  deadi:*'  but  Ac  judg- 
ement xif  the  district  Court  did  not  go  on  to  direct,  as  tt 
ought,  that  upon  the  new  triid,  the  evidence  \>bjeeled  DO 
diould  be  received.  From  diis  judgment  the  ^fendants 
appealed  to  this  Court. 

WsOkmSj  for  the  appeOants,  admitted,  thut  under  the 
genersd  act  of  limitations,  a  promise  widrin  five  years  will 
revive  a  debt  barred ;  but  relied  on  the  56th  section  of  the 
act  cociceming  wills,  iteo.  Codty  vdL  1.  p.  16T.  (which  sec- 
tion was,  for  the  first  time,  enacted  at  the  session  of  tT92,) 
as  imperative  that  the  items  shall  be  stricken  out.  The  Le^ 
gislatiire  meant  to  impose  upon  creditors  die  necessity  df 
closing  their  accounts  within  five  years.  Though  the  re^ 
plication  states  that  there  was  an  asswnpatt 'withm  five  years, 
yet  that  will  not  vary  the  words  of  the  account.  The 
C^rt  are  only  to  look  into  the  account^  and  see  that  the 
items  arc  widiin  five  years  ;  and,  if  not,  to  expunge  them. 
it  would  be  a  nugatory  thing  in  the  Court  to  strike  out  the 
items  of  die  account,  and  then  permit  the  Jury  to  hear  evi- 
dence to  establish  it. 

No  counsel  appeared  for  tfee  appellee. 
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OcTOBM,         Mmdoffj    October  30.       The  Juc^es,    Tuguk   and 
y^^>f^s^     Roane,  (Fleming  having  been  prevented  by  indispoution 
^^*Utt»tora^  from  sitdng  in  the  cause,)  pronounced  their  opinions* 

V. 

Shelly. 

-  Judge  Tucker.   The  only  question  upon  this  record,  is^ 

whether  the  County  Court  ought  to  have  admitted  the  evi* 
dence  offered  by  the  plaintiff  to  prove  that  Mr.  Brooke^  the 
defendants'  intestate,  within  twelve  montha  beSare  his  death 
assumed  to  pay  to  the  plaintiff  a.balance  of  63/.  15«.  appear- 
ing to  be  due  upon  an  account  stated,  and  in  which  there 
were  credits  for  sundry  payments  to  the  amount  of  93A  18^. 
made  by  the  intestate  in  his  life-time,  or  whether  that  evi- 
.dence  was  properly  rejected  by  the  Court,  by  whom  all  the 
hems  of  the  account  which  appear  to  have  been  due  five 
years  before  the  death  of  the  intestate  were  expunged  there*' 
from,  according  to  the  act  concerning  wills,  &c«  Rep.  Co€ley 
vol.  1.  p«  167.  c.  92.  sect.  56. 

The  same  question  occurred  in  the  case  of /t«A^r*«  £x» 
•  (a\  J  Ben.  &  ecutor  V.  Dwicon  &f  TurnbuU^{a)  and  Judge  Fleming  and 

577;  myself  then  concurred  in  the  opinion,  that  such  evidence  as 

that  oflfered  by  the  plaintiff  ought  not  to  have  been  rejected. 

(^)3  Caa^x^  The  opinion  of  this  Court  in  Beak  v.  EJmund8ony(ii)  I 
think  strongly  corroborates  the  other.  I  am  therefore  of 
opinion,  that  the  County  Court  erred  in  rejecting  the  testi- 
mony and^  exputigiug  the  account,  without  hearing  it,  and 
that  there  is  no  error  in  the  judgment  of  the  District  Court 
reversing  that  judgment.  It  may,  however,  be  advisable  to 
add  toit  a  direction,  that  the  County  Court  shaU,  on  the  new 
trial,  admit  the  evidence  formerly  offered  to  be  given,  if  the 
same  shall  be  again  offered  to  them. 


Judge  Roane.       The   principal  item  in  the  account 
bears  date  in  1787,  and  the  act  under  which  all  the  items  of 

passed  until  the  13th  of 
Fisher's  ExectUar  v. 
^wif.  S7S.      Duncan  CsP  TurnbuUy(d)  I  expressed  it  as  my  then  opinioit, 

2 


-  —  f  -      —  — 

re)    1   jRev,  the  account  were  expunged  was  not  pai 

Code,  Tol.  1  p.    _  .,  ,  X       V       •  4. 

ifi7.  sect.  56.  December^  1792.(c)      In  the  case  of 
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that  ^t  act  did  not  apply  to  previouily  exisung  accounts^  ^T^*** 
inasmuch  as  it  would  a£Fect  the  rights  of  the  parties  by  ma-  \^^>rs^ 
king  it  the  imperious  duty  of  the  Court  to  bar  the  plaintiff  by  ^'"^^SL^ 


a  defence  which  before  only  rested  in  the  discretion  of  the  ▼. 

drfendanU  .  I  still  rather  hold  this  opinion :   but,  as  this  ' 

ground  of  objecdon  had  been  before  disregarded  by  the 

Court  m  the  case  of  Hosktns  v.  Wrtght^(a)  and  was  again  (a)  i  An.  ^ 

apparendy  disregarded  by  the  two  other  Judges  in  Fisher^s  •*"'^* 

Executor  v;  Duncan  ^  Turnbuilj  I  can  readily  yield  my  im* 

pressions  on  this  point,   to  diese  decisions ;  and  I  will, 

therefore,  consider  this  case  as  if  every  item  in  the  account 

|iad  arisen  posterior  to  the  passage  of  the  act  in  quesdon* 

*    As  to  the  question  upon  the  merits,  I  entirely  concur 

with  the  opinions  of  the  two  Judges  as  reported  in  Fishet^s 

Executor  v.  Duncan  &?  TumbuU^(b)  that  die  act  of  1792  ^^JJ^^ 

relates  only  to  open  accounts,  and  does  not  extend  to  exclude 

evidence  of  settlements  or  assumptions  by  testators  within 

the  time  limited  by  the  act.     The  reason  and  policy  of  this 

provision  of  the  act  does  not  require  such  a  construcdon. 

In  addition  to  these  authorities,  I  beg  leave  to  refer  to  the 

decision  in  the  case  of  Beak  v.  Edmundson^{c)  in  an  analo*  fe\9Ciaun^ 

gous  case*     The  grounds  of  that  decision  seem  fuUy  to  ap* 

ply  to  this  case,  and  to  narrow  the  application  of  the  act  to 

4;ascs  depending  upon  the  account,  as  exhibited,  cnaly,  and 

do  not  intercUa  proof  of  setdements  or  assumptions  of  the 

debt  within  the  time  prescribed  by  the  act* 

'    As,  therefore,  the  appellant  ofiered  to  prove  in  the  Court 

below,  not  only  that  the  account  exhibited  ^^  was  jusdy  due," 

but  also  that  the  intestate,  about  twelve  months  before  his 

death,  **  acknowledged  ilwt  the  balance  claimed  now  by  the 

^piaintij^o/his  administrators  xvas  Just  J  ^  the  County  Court 

erred  in  refusing  to  admit  such  testimony  to  be  adduced  ; 

and  the  judgment  of  the  District  Court,  reversing  the  judg^ 

ment  of  the  County  Court  on  that  ground,  is  corrects 
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rti^.      The  Mayor  and  Commonalty  of  Alexandria  against 
laoo.  Ch£(pman. 

4^]^"479^e!  'I'HE  appellants^  uponmotion,  at  the  Fauqtaer  County 
SelSayw^  Couit,  m  Marchy  1 802,  irecovered  a  judgment  ^igaiiut  the 

^M^mSia  'W^^  ^^^  ^^  ^^^  ^  ^"^  ^  bemg^e  amount  of  msesBr 
to  reeorer  6y  ^  ments  imposed  on  the  defeodaat's  pimeity  in  the  town  df 

molten  the  a-  «^    ^*      ^ 

Bkoont  of  mo-  ^^  Alexandria,  for  paving  ^  streets  of  sadd  town,  -and  lor 
jSp^in^the  ^^  the  tonm  tax  on 4aid  property,  for  the  years  ITdd,  1800^ 
Z^U  ^^X^'  **  »°d  1 801,"  wi A  costs.  A  biU  of  exccy^dons  was  fried,  eta^ 
iermi)     for   |^  ^^  ^  ^^  ij^^  ii^3l  ^  ^jg  motion  die  defendant  offered 

moll       AsaesA*  «• 


iMt^  <<a»4f  u  ,in  evidence,  from  the  testimony  of  one  witness^  that  there 
taxes  of  the  ^  was  pn^ity  in  the  town  of  Alexandrioj  conmting  of  £9ttr 
be  futuiQedi  *^  slavcs,  three  of  whom  were  hired  by  the  year,  and  one 
?5r  frS^'Jh'c  **  other  who  was  permitted  to  hire  himself;  that  ihe  said 
SSSS^  itml  **  slavcs  were  at  the  time  of  the  taxes  becoming  due,  and 
p^  that  such  M  ,£^Q^  ^(  ^Q^e  to  the  nresent  have  been,  resident  in  J/«mu 
actually     in-  ^  andrio.  and  in  the  power  of  the  Seijeant  of  said  townj 

taaded  to1)e  . 

for  no  moro  *^  but  it^as  not  proved  that  it  was  Jpown  to  the  Seijeant 
due  for  tuoh  ^^  oi  Alexandria  that  the  said  property  was  there,  A:fpan  whiiA 
•tmtmwiis.  44  ^  distress  could  be  levied,  upon  the  terms  before  stated^ 
d»aT'*^^vrk«  "  three  of  the  said  negroes  being  under  hire,  and  another  of 
proved,  in  op-  ic  them  at  liberty  to  hire  himself;  that  the  pbuntiffis  on  their 

pOMtion       to  '  ^  * 

auch  motion,  ^'  pavt  produced  an  acconnt  (inserted  in  hoc  verba)  with 
perMMiai  i>ro-  ^^  an  admission  in  writing  by  the  defendant's  counsel  that 
S^^ofgrca-  "  the  same  was  supported  by  proper  evidence  ;  which  was 
JheSloun'f^f  **  ^^  the  evidence  offered  upon  the  trial,  {the  notice  being 
******"**£' he  "^c^*5^^«")      I'l^^  account,  under  a  maic^^nal  date  of 

bound,  more- 
over, to  prove 

that  the  Serjeant  of  the  town  had  knowledge  of  aooh  propertj,  and  that  a  distrosi  oottld  have 
been  levied  uponit. 

S.  Qi/ime,  where  a  judgment  it  <tbtain«d  \ff  m<itiim  in  aaammarj  wajr,  und«r  a^nrvaleatt 
of  Assembly,  is  it  necessary,  in  stating  the  evidence  in  a  bill  of  exceptions  or  ease  agreed,  to 
mention  that  such  act  was  read,  or  given  in  evidence,  to  the  Court  ? 

4.  Alto,  Qtutre^  where  an  act  of  Assemblv  authorizes  a  jud|^ent  by  motion  in  a  summary 
way  in  the  Court  of  tlie  County  where  the  defendant  resides,  is  it  necessary,  if  no  oljeetion  to 
(he  jurisdiction  appear  in  the  record,  that  it  should  have  been  stated  therein  that  the  defeod- 
ant  wat  actually  s  resident  of  the  County,  to  the  Court  of  which  the  motion  was  made  ? 
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^^  1798,'' contained  cbargesy^r^op/iij'^ainoimtmg  to  GO/..  17f«    QexoaJHu 
Od*  1-2.  and  under  mai^gmal  dates  of  ^^1799,  ISOOand  180r'    s^'v-Si^ 
charges  for  taxes  on  property  amounting  to  6/.  Of.  0dm  which  MMror»  ke.  of 
sum  o{6L0s.(kL  was  deducted  from  the  aggre^te  at  the  foot 
thereof^  so  as  to  leave  a  balance  of  60/.  17s*  Od;  1*2«  for 
which  the  judgment  was  rendered* 

Upon  an  appeal  to  the  District  Court  held  at  Ha^tnarket^ 
this  judgment  was  reversed,  and  the  motion  of  the  plaintifls 
overruled;  whereupon  they  appealed  to  this  Court. 

WilSamSj  for  the  appellants* 
BottSj  for  the  appellee* 

Jh  sufport  of  the  judgment  of  the  County  Courts  it  was 
argued  that^  if  the  defendant  thought  proper  to  object  to  the 
sufficiency  of  the  evidence  he  should  have  demurredyh 


of  taking  a  bill  of  exceptions  ;(a)  that  the  evidence  was  cer-  (fl)  i  ^^^^ 
tainly  legcdy  and  the  Court  had  a  right  to  judge  of  its  weightm  Wathingtm  ' 
But,  if  the  County  Court  erred,  the  judgment  of  the  District 
Court  was  also  erroneous,  because  they  should  have  given 
such  judgment  as  the  Coun^  Court  ought  to  have  rendered* 

On  the  other  aide  it  was  said,  that  a  demurrer  to  evidence 
would  have  been  strange  in  a  case  not  before  a  Jury^  but 
the  Courts  which  had  complete  jurisdiction  as  to  the  law  and 

the  facts* 

The  act  of  1796,  c*  31*  on  which  this  motion  was  made, 
was  ^private  act  ;(&)  and  it  should  have  appeared  on  the  (b)  i  Ji/or^. 
record,  that  it  was  given  in  evidence  by  reading  it  to  the      *^'' 
Court(c)     That  act,  too,  being  in  derogation  of  the  com*  (c^jBtfv.Coi/% 
man  law,  is  to  be  construed  strictly*     It  was  sufficient,  that  ]|^t.^6o!     ^^ 
the  defendant  had  property  within  the  tovm  of  Alexandria^ 
to  take  the  case  out  of  the  act :  it  was  not  necessary  that  the 
remedy,  without  motion,  should  be  complete*   The  Legisla- 
ture probably  bad  in  view  dus  particular  species  of  propertj^* 
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^liSS"**  ^  ^^hf^  '^  was  urged  that  the  rules  relative  to  private 
\^^>r^^^  acts  of  parliament  in  England  do  not  apply  in  diis  coun-^ 
^exand^^  trV.  Thercy  private  acts  are  not  printed  with  the  public 
CkftMMD  ®*^^*^  >  '^^  ^^re  all  the  acts  are  printed  and  distributed  in 
■  the  same  way.     It  was  therefore  unnecessary  to  produce  it, 

for  the  magistrates  might  have  acted  on  it  from  their  own 

knowledge. 

The  modon  was  justified  by  the  spirit  and  meaning  of 

the  act ;  for,  although  the  slaves  were  in  Alexandria^  there 

was  no  proof  that  the  Serjeant  knew  they  were  diere. 

Botts  also  raised  an  objection  to  a  variance  between  the 
judgment  and  notice,  a  copy  of  which  appeared  in  the  record; 
contending  that  confession  of  nodce  amounts  only  to  an  ac- 
knowledgment diat  the  notice,  as  exhibited,  was  served  on 
the  party,  not  to  an  acknowledgment  of  its  correctness : 
otherwise  it  would  be  a  notice  at  large.  But  Williams  in* 
sisted  that  confession  of  notice  waived  all  objections,  and 
rendered  it  unnecessary  for  the  Court  to  look  at  it. 

Tuesday^  November  7.  The  Judges,  Roane  and  Tvckee, 
(Fleming  having  been  prevented  by  indisposition  from  sit^ 
ting  in  this  cause,)^  pronounced  their  opinions. 

Judge  Tucker.  By  an  act  of  Assembly  passed  in  the 
year  1796,  c.  31.  the  Mayor  and  Commonalty  of  the  towa 
cX  Alexandria  are  authorized  to  recover  of  any  person  hold- 
ing lands  within  the  limits  of  the  said  town,  and  who  have  no 
ether  property  therein  on  which  the  taxes  or  assessments  im- 
posed on  such  property  y&r  paving  the  streets  therein  can  be 
levied,  the  amount  of  such  taxes  Or  assessments  by  motion  in 
the  Court  of  the  County  or  Corporation,  where  such  per- 
sons reside.  Under  this  act  a  motion  was  made  in  the  Court 
of  Fauquier  County,  against  the  appellee,  George  Chapman^ 
^  for  a  judgment  against  him  for  the  sum  of  66&  \7s.  being 
^^  the  amount  of  the  assessment  imposed  on  his  property  in 
**  the  tbwn  of  Alexandria,  forgaving  the  streets jof  the  smd 
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^*  town^  AND  for  the  town  tax  on  his  said  property  for  the   ^®T?^*"' 
**  years  1799,  1800,  and  1801,  notice  whereof  was  proved   \^^^r-Hm/ 

"  by  oath."  Mayor,  kc  of 

•^  ^  Alexandria 

The  Court  rendered  a  judgment  against  the  defendant  for         v. 

I  t     •         ■  r  •  1  <  I         Chapman. 

60L  t7s*  being  the  amount  of  assessments  imposed  ^^  on  the 
^  defendant's  [»t>pcrty  in  the  town  of  Alexandria^  for  paving 
**  the  streets  in  the  ssdd  town,  and  for  the  town  tax  on 
"  said  property  for  the  years  1799,  1800,  and  1801  with 
**  costs.'*  The  District  Court  reversed  the  judgment  and 
the  Mayor,  &c.  appealed. 

There  can  be  no  doubt,  I  think^  that  this  judgment  of  the 
County  Coiut  was  erroneous ;  because  the  act  above  men-f 
tioned  does  not  authorize  a  judgment  against  a  person  hav- 
ing property  in  the  town  of  Alexandria^  and  residing  out  of 
its  jurisdictioa,  for  any  tax,  or  assessment  whatsoever,  except 
for  PAVING  THE  streets.  Upon  this  ground,  therefore,  I 
think  the  judgment  of  the  District  Court  must  be  affirmed, 
BO  far  as  relates  to  ihe  reversal  of  that  of  the  County  Court. 

The  defence  set  up  was,  th^t  Chapnum  had  four  slaves  in 
Alexandria^  three  of  which  were  hired  by  the  year,  (not 
specifying  to  whom,)  and  the  fourth  was  permitted  to  hire 
himself  J  and  diat  those  slaves,  at  the  time  of  the  taxes  be- 
coming due,  and  from  that  time  to  the  present,  were  resident 
m  the  town  of  Alexandria^  and  in  the  power  of  the  Serjeant 
of  the  said  town;  but  it  was  not  proved  that  it  was  knoxtm 
to  him  that  they  were  there. 

With- respect  to  this  point,  it  is  generally  true,  that,  where 
any  person  wishes  to  avsul  himself  of  any  special  act  of  the 
Legislature,  in  his  favour,  he  must  shew  his  case  to  be  com- 
|detely  within  the  provisions  of  the  act ;  but  in  this  case,  the 
defence  set  up  is  of  such  a  nature  as  might  well  have  been 
unknown  to  the  plaintiffs,  and  perhaps  the  facts  thus  alleged 
in  the  defence,  might  have  been  carefully  conceakd  by  the 
defendant's  own  conduct,  with  a  view  to  protect  his  negroes 
from  being  distrained  for  his  taxes.  I  am  inclined  to  think, 
that,  under  such  circumstances,  the  plaintiflFs  ought  not  to  be 
barred  of  this  remedy,  without  actual  notice  of  the  residence 

-VoLIV.  ytm 
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Chapman. 
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OcTOBE«»    of  the  negroes  in  Alexandria^  being  proved  f  or  sucfadr* 

^„^->A^p/    cumstances  of  notoriety  appearing  as  xnight  create  a  pre* 

Mayor,  &c.  of  sumption  that  the  fact  of  their  residence  might  have  been 

Alexanilria  *  /«.  * 

^nown  to  the  pkiintiffs* 

.  To  the  bill  of  exceptions  an  account  stated  is  annexed,  hi 
which  there  are  charges  to  tlu  amount  of  60L  17#«  for  what 
I  presume  must  be  deemed  paomg  the  streeUi  which  is  ad- 
mitted by  Chapmar^s  attorney  to  have  been  supported  bjr 
proper  vouchers*  A  separate  chvge  for  the  t<rwn  Um 
amounts  to  6A  and  that  sum  appear  to  bavp  been  deducted 
from  the  whole  account  which  was  66/f  X78.  as  in  the  no- 
tice mentioned.  Although  I  have  li  tie  doubt  that  the  man- 
ner  of  entering  up  the  judgment,  viz.  for  the  town  tax  ai 
wc  11  as  the  tax  for  paving  the  streets^  was  the  blonder  of  the 
Clt^rk,  since  the  judgment  is  rendered  for  tjie  precise  sum 
demanded  for  paving  the  streets,  yet  I  presume  we  nmit 
take  the  judgment  as  we  find  it ;  and,  in  its  present  form,  it 
is  dearly  erroneous.  But  I  think  sufficient  appears  from 
the  bill  of  exceptions  to  enable  us  to  correct  it  in  this  par- 
ticular, and  enter  it  for  paving  the  streets  only;  which  is  dl 
the  law  allows. 

As  to  the  objection  that  the  act  of  Assembly  ought  to  have 
been  set  orth  as  a  part  of  the  evidence  b^ore  the  Court; 
and  that  the  word  all,  at  the  end  of  the  UU  of  exceptions, 
exclude  s  the  presumption  that  the  Court  had  it  before  tbem, 
I  am  not  fond  ol  imlulging  such  exceptions.  It  might  ha^ 
been  given  in  evidence,  or  it  might  have  been  shewn  to  the 
Court  as  the  ground  of  jurisdiction.  If  an  exceptjop  was 
meant  to  be  taken  on  rA^t^  ground,  I  think  the  defendaaC 
should  havi'  pleaded  to  the  jurisdiction*  He  confessed  th^ 
notice,  without  doing  so,  and  I  think  he  ought  to  be  held  lo 
his  im    led  ndmissiDn. 

Upon  the  whole,  as  I  am  clearly  of  opinion  the  judgment 
of  the  County  Court,  in  the  form  in  which  it  appears,  is  er« 
roneous,  and,  as  there  is  a  diiierence  of  opinion  on  the  other 
points,  I  am  satisfied  widi  affirming  the  judgment  of  tte 
Oiitl-ict  Court,  reversing  that  of  the  County  Courtf 
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Judge  Roane.     It  is  unnecessary  to  decide  the  question    ^7^^*** 
whether  the  Act  of  1796  should  of  necessity  have  been  given    n^^xn^ 
m  evidence  on  the  trial.      Whatever  my  impressions  may  ^^/^^*^!^^ 
be  oti  this  point,  as  derived  from  the  English  doctrine,  from  r. 

die  provision  off  our  statute  in  relation  to  giving  private 
acts  in  evidence,  and  from  the  practice  of  this  country  in 
relation  to  the  findings  in  specisd  verdicts,  the  question  is 
innptjrtsmt,  and  may  pOHsibhf  be  influenced  by  some  circum* 
stances  in  this  country  not  existing  in  England*  I  will 
tberelbrfe  leave  it  entirely  open,  and  have  really  no  conclusive 
pinion  upon  it* 

As  for  the  act  of  1796,  it  only  warrants  a  judgment  for 
the  amount  c^  moneys  due  for  paving  the  streets,  and  then 
oaiiy  when  the  person  moved  against  hath  no  property  other 
(hmi  real  within  the  limits  of  the  town  of  Alexandria^  on 
which  the  amount  of  die  assessment  can  be  levied.  Besides, 
a  judgment  under  the  act  can  only  be  rendered  by  the  Court 
of  the  County  where  the  defendant  resides*  On  sdl  these 
important  grounds  the  judgment  before  us  seems  defective^ 
For,  1st.  The  judgment  is  not  only  for  such  assessment,  but 
idso  ^  for  the  taxes  of  the  town.^'  When  I  see  that  the 
mmount  of  the  judgment  rendered  is  short  of  that  stated  in 
the  notice,  by  exacdy  the  amovmt  of  the  items  for  "  town 
^  taxes''  mentioned  in  the  account  exhibited  at  the  trial,  it  is 
highly  probable  that  those  items  were  disallowed,  and  judg^ 
ment  in  fact  rendered  only  for  the  money  due  for  paving  j 
but,  on  the  other  hand,  this  may  not  have  been  the  case  ;  and 
Bs  the  judgment  itself  says  otherwise,  I  do  not  hold  myself  at 
fiberty  to  conclude  that  the  judgment  in  this  particular  is 
unobjectionable. 

As  to  the  2d  ground,  it  does  not  appear  to  us  that  the  case 
iias  happened  which  would  authorize  a  procedure  under  the 
act.  On  the  contrary,  the  defendant  proved  that  he  had 
Other  property  residing  within  the  town,  and,  as  I  under-» 
stand  it,  of  value  sufficient  to  satisfy  the  sum  due  for  paving < 
as  to  its  heing  necessary  for  the  defendant  to  give  notice  td 
iltut  Serjeant  of  the  esdstence  of  this  last  fact)  the  law  does 
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OcTOB«m«    not  require  iu  and  I  shall  not  add  to  or  alter  the  law  to  b- 

1809. 

\,^->r^     vour  this  summary  proceeding. 
Mayor,  &c.  of      As  to  the  3d  point,  there  is  only  one  Court  in  the  Com* 

Alexnndria  .       .  .  ,   .  ■       •       i  •  •     t  i        i 

▼.  monweaith  which  is  authorial  to  give  a  judgment  onder  die 

^'""''  Act,  and  that  is  the  Court  of  the  County  in  whicb  dK  de- 
fendant resides.  It  ought  to  appear  to  us,  by  stating  or 
shewing  the  fact  of  the  residence,  that  the  Court  which  ren- 
dered the  judgment  had  cognisance  of  the  case.  I  can  pre- 
sume nothing  to  support  a  summary  judgment. 

These  ideas  have  resulted,  as  well  from  my  own  de&be- 
rate  judgment  in  the  case,  as  from  the  spirit,  of  decisions  in 
this  Court  in  relation  to  summary  proceedings.  I  shall  not 
quote  those  decisions  very  particularly,  but  refer  generally^ 
(as  at  present  recoUected,)  to  the  cases  of  Asbcrrtf  and  CoA 

(a)  I  }fa8h.7i.  lorvay^{a)  Anderson  v.  Bernardy{b)  Martin  v*  B€oerky^{c) 

CcK;a^,'j|^{  and  Stuart  v.  HamiUon.{d) 

,  ^^"^  term.      On  the  whole,  my  opinion  is  to  affirm  the  judgoaeiit  of  the 

iS/tt/^*^  ^  District  Court,  reversing  that  of  the  County  Court  of 
Fauquier. 

^  Williams  moved  that  the  judgment  of  afiirmance  should 

be  rendered  without  prejudice.  He  was  apprehensive 
the  affirmance  of  that  judgment  (which  was  ^^  that  the 
^^  plaintiffs  take  nothing  by  their  motion")  would  be  a  pev- 
petuai  bar. 

« 

Judge  Tucker  was  opposed  to  making  any  special  en« 
try.     If  this  judgment  should  be  pleaded  in  bar,  a  repli< 
tion,  shewing  that  the  original  judgment  of  Fauquier 
reversed,  would  certainly  be  sufficient  to  prevent  the  bar. 

Judge  Roane  said  it  was  usual,  in  r^rr^in^  judgments^ 
to  assign  reasons,  but  not  in  ajffirming.  He  could  see  dp 
necessity  for  changing  the  rule  in  this  case  ;  nor  could  he 
apprehend  the  consequences  stated  by  -Mr.  Williams.  This 
Court  cannot  be  presumed  to  know  any  thing  of  the  state  of 
accounts,  but  to  have  decided  upon  the  matters. of  law^  as 
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tlie  District  Court  did.      He  should  regret  that  a  construe*    ^7£J5**» 
tion  should  be  put  upon  the  judgment  pf  tliis  Court  which     \^^sr^^^ 
would  prevent  the  Mayor,  &c.  of  Akxandria^  from  endea*  ^J^^^*  ^*r  ^ 
vouring  to  get  their  money  by  pursuing  a  proper  course.  v. 

But  he  could  not  think  that  would  be  the  case.  Besides, 
he  presumed,  the  case  would  be  reported,  and  the  opinions 
of  the  Judges  upon  this  point  stated. 


Syme  against  Griffin.  J?.^^; 


18U9. 

NICHOLAS  SYME  assignee  of  John  Lacy,  Sheriff  of  i.  Itistcttw 
New  Kent  County,  brought  in  the  County  Court  of  Tork  an  of  AsMmbiv, 
action  of  debt  against  Cor  bin  Griffin,  surety  for  a  certain  p!  so^ih/eti 
ytthn  Webb  in  a  prison  bounds  bond,  dated  the  12th  of  De-  ^^Vicall^d^. 
cember  1786.  ««0Trr,«tihc 

same  time,  to 

The  declaration  set  forth  the  bond  with  the  condition  Uie  wk»ie  <ic- 

thereof  at  large ;  and  then  proceeded  thus ;  ^^  And  whereas  admitsibie. 

•*  the  said  John  did  depart  and  go  out  of  the  bounds  assign-  ^.A^en^rai 

**  ed  by  the  said  Justices  of  New  Kent,  in  the  County  of  New  ^I'^'^i^^^ 

**  Kent^  contrary  to  the  form  and  effect  of  the  condition  H<^»»     T***^ 

'    ^  '  ...  .  ought  to  bu  !•©- 

**  aforesaid,  whereby  the  said  writing  obligatory  became  for*  ccived  fortltr 

^^ felted r  and  "whereas  afterwards  the  said  John  Lacy,  as  wiumg   aia«Ks 

•*  Sheriff  of  said  County  oi  New  Kent,  by  his  deputy  Bene*  ment.*^^    ^ 

•*  diet  Crump,  did  assign  over  and  deliver  to  the  plaintiff  the  3  j^^  (iebto» 

**  said  writing  obligatory  by  endorsing  an  assignment  on  the  |**J^**  T'cfVllll 

**  same,  by  reason  of  which  assignment,  and  by  force  of  an  ^j'»"»    «•»  «»- 

'  ^  ^  ^         signmcni  ol  a 

^  act  of  Assembly  in  that  case  made  and  provided,  an  action  bi-e«ch    oom- 
**  hath  accrued  to  the  plaintiff  to  have  and  demand  from  the  -wiiereuB;' hie. 

andcoiititiiiin}; 

hy  way  of  rf- 
HUd^  to  the  end,  wiUiout  any  direct  averment  is  insuHkaent;  and  such  error  it  fauU  ou  general 
demurrer. 

4.  A  bond  taken  by  the  Sheriff  of  a  debtor  in  costoily,  conditioned  that  such  debtor  shnU 
keep  within  certain  prison -bounds,  ^*  until  he  thuH  have  dUchar^eil  the  debt  and  coats,  and 
•*  aave  harmless  the  said  Sheriff,''*  is  ilU  jj«l  and  void.  ^  It  should  lo,  simply,  **  that  he  sliaU 
"  not  depart  or  ^  out  of  the  rulee  or  bounds  of  the  prison  to  nrhich  he  was  committed." 
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OCTOBBK,    u  said  defendant  the  stid  sum  of  2S\L  \%8*  6^;  neverdieleii 

1801*. 

%«^^v^^    '^  the  said  defendant,  although  often  requested,  hath  not  paid 
S7«e       "  the  same,"  8cc. 

Griffin.  1  he  condition  of  the  bond  as  set  forth  was  ^'  diat  if  the 

""""""""^  **  above  bound  John  Webb  shall  keep  within  the  prison 
^  bounds  laid  off  by  the  Justices  of  the  Court  of  New  Ktntj 
*^  tmtil  he  shall  have  discharged  the  debt  and  co$U^  and  save 
**  harmless  the  said  John  Lact/y  then  the  above  obligation  to 
**  be  void,  otherwise  to  remain  in  full  force  and  virtue.'^ 

The  defendant  not  appearing,  a  condition  1  order  was 
confirmed  against  him  in  the  Clerk's  office ;  which  at  the  enr 
suing  Quanerly  Court  was  set  aside,  on  his  appearance 
and  filing  a  general  demurrer  to  the  declaration,  together 
with  the  plea  of  conditions  performed.  The  plainti£Pjoined 
in  demurrer,  and  replied  generally  to  the  plea.      On  argu- 

« 

ment,  the  demurrer  was  sustained,  and  judgment  for  die  de- 
fendant; and  that  judgment  Mras  affirmed  by  the  District 
Court,  from  which  the  plaintiff  appealed  to  this  Court* 

Randolph,  for  the  appellant. 

Wirtj  for  the  appellee. 

On  the  part  of  the  appellant  an  objection  was  made  to  a 

demurrer  to  the  whole  declaration  and  a  plea  lo  the  whde } 

but  the  Court  said  it  was  setded,  under  our  act  of  Assem* 

^jHev.CMk,  bly,(a)  that  a  plea  and  demurrer  at  the  same  time  to  the 

Kcuib.  p.  sol  ^^^^^  declaration  are  admissible.    Randolph  also  observed 

the  demurrer  was  offered  too  late^  for  an  office  judgment 

could  be  set  aside  by  an  issuable  plea  only,  and  a  demurrer 

which  does  not  go  to  the  merits(i^  of  the  case  is  not  an  is^ua* 

(b)   7  Term  ^^  plea.(^)  He  then  admitted  the  decisions  of  this  Court  as 

rutjb^^'  ^^  ^^  7*^  ^^^^^^'^  ^^^  ^^  want  of  a  direct  averment  in  the 
declaration,  but  contended  that  those  decisions  applied  only 
to  actions  of  trespass^     In  the  Court  of  Conamon  Pleas  the 

(I )  The  case  in  Term  Rep.  was  one  of  tpecial,  and  not  of  jwwro^  dontir- 
rcr,  wUienwas  the  present  ease.. 
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quod  cum  has  long  been  disregarded  ;  and  in  K.  B.  retort    ^^'fJJ*** 
is  had  to  auction  to  get  over  it.(a)      When,  therefore,     >^r>rs^ 
this  Court  adopted  the  evil  of  the  quodcum^  it  would  have        ^ym« 
been  well  to  have  adopted  the  antidote  with  it :  but,  since       Gnffin 
that  fiction  cannot  be  resorted  to  here,  they  should,  for  that  («)  ^Hen,^ 
reason,  have  emancipated  themselves  from  the  rule.      He      ^^'  *^'  *" 
hoped,  however,  they  would  not,  by  analogy,  extend  it  to 
other  cases.     In  an  action  on  a  bond  the  ^^  whereas"  is  mere 
inducement,  and  ought  not  to  be  regarded :    and  here  the 
words  ^^  whereby  the  said  writing  obligatory  became  forfeited^ 
amounted  to  a  positive  averment. 

On  the  other  side,  it  was  urged,   that  the  reason  was  the 
same,  in  every  case,   that  a  positive  averment  of  the  gist  of 
the  action  should  be  made.      The  breach  was  therefore  de- 
fectively assigned,  being  merely  by  way  of  rmto/ through- 
out.      Besides,  there  wias  no  time  laid  when  the  breach  was 
allrged  to  have  been  committed ;  neither  was  it  so  set  out  as 
to  be  clearly  within  the  terms  of  the  condition  ;(i)  for,  not-  (J)  ^  p*^'^' 
withstanding  yohn  Webb  did  depart  and  go  out  of  the  prison  237. 
bounds,  he  might' have  previously  *'  discharged  the  debt  and 
**  costs  and  saved  harmkss  the  said  jfohn  LacyP 

But  the  grand  objection  is,  that  the  bond  itself  is  void  in 
law ;  the  condition  being  different  from  that  prescribed  in 
the  act  of   Assembly.fc)     According  to  that  act  it  should  (c)i74S.  ch.  8. 

Meet      21     d4* 

have  been  *' that  he  the  said  ^ohn  Webb  should  not  depart  £</.V»765*.p. 
**  or  go  out  of  the  rules  or  bounds  of  the  prison  to  which  he  ^^p^^de^lt, 
"  was  committed  ;''  the  words  "until  he  should  havedis-  ieot^i**^**' 
^  charged  the  debt  and  costs  and  saved  harmless  the  said 
**  yohn  Lacyy^  should  not  have  been  added.  The  variance  b 
fatal,    under  the  general  provision  in  the  act  of  of  1748,  c 
6.  sect.  7.(d)  t^.S"-^'«» 

To  shew  the  jealous  rigour  of  Courts  in  relation  to  these 

bonds  taken  by  Sheriffs,  see  Daiton*s  Sheriffs  518— 522* 
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^1809."^*         ^^^rdayy  November  1 8.      The  Judges  pronounced  tfieir 


Syme 

T. 

Griffio. 


Opinions, 


Judge  Tucker*  The  turn  which  was  g^en  to  the  ar- 
gument of  this  cause,  on  the  ground  of  Ae  want  of  a  suffi- 
cient averment  of  the  cause  of  action  in  the  declaratioui 

would  almost  induce  a  suspicion  that  the  gendeman  from 
whom  it  proceeded  held  the  decisions  of  this  Court  in  less 
respect  than  they  are  certainly  entided  to ;  or  that  he  had 
forgotten  his  own  argument  in  a  very  late' case  on  the  same 
point ;  or  was  unacquainted  with  the  principles  upon  which 
the  decisions    in    Winston  v.  FranciscoJd)    Chichester  v. 

(a\   S    fWaak. 

\^  Vass^(J))  and  Cooke  v.  Simmsy(c)  (all  of  which  were  actions  on 

>  J  2  cSSl  %'  ^^  ^^^^»  ^^^  ^^^^^  general  verdict,)  were  founded*    Lomax 
V.  ffordy  was  also  an  action  on  the  case  ;   and  though  incli- 
ned to  think  the  second  count  might  be  supported  after  a  ver- 
dict, I  yielded  my  opinion,  without  reluctance,  to  the  ma- 
jority  of  the  Court  who  thought  otherwise,  although  that 
case,  also,  was  not  upon  a  demurrer*      That  a  sentence 
introduced  by  the  word  whereas  has  been  always  regarded 
as  mere  recital,  unless  in  a  subsequent  part  of  it  there  is 
some  positive  allegation,  has  been  too  long  settled  both  by 
pedagogues  and  rhetoricians,  as  weU  as  by  Courts,  to  be 
doubted  at  this  day.     That  part  of  the  declaration  in  which 
the  ESCAPE  (the  very  gist  of  this  action)  is  mentioned,  is 
prefaced  in  that  manner ;  nor  does  it  appear  to  me  to  be  help- 
ed by  the  words  ^*  whereby  the  said  writing  obligatory 
"  became  forfeited  ;^^  that  being  only  a  legal  conclusion^  and 
not  as  was  contended  a  substantive  averment  of  a  matter 
of  fact.      Still  I  should  have  struggled  hard  to  support 
this  declaration,  if  in  the   subsequent  part  a  proper  ex- 
pression, such  as  might  refer  to  the  whole  subject  matter 
before  recited  had  been  used,  instead  of  the  word  assign^ 
menty  as  the  inducement  to  the  action*     For  the  assignment 
of  the  bond  alone  could  not  g^ve  a  right  of  action  unless  a 
precedent  escape  had  given  a  cause  of  action  :  neither  is  tlus 
mistake  (probably  made  currente  calamo .  aided  upon  a  de- 
murrer, by  the  subsequent  words  ^^  and  by  force  of  an  act  of 
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^  Assembly  in  that  case  made  and  provided,"  because  the    ^*^'F?^**» 
act  of  Assembly  does  not  give  an  action  unless  there  has     v^-v^%^ 
been  an  escape^  which  in  this  case  is  not  properly  averred*        ^y^^'^ 
In  an  action  founded  upon  a  statute,  the  plaintiff  ought  tq       Crmni 
aver  evert/ fact  necessary  to  inform  the  Court  that  his  case 
is  within  the  statutCk      \Vhcther  a  verdict  might  have  sup* 
plied  the  want  of  this  averment,  I  shall  not  pretend  at  pre- 
sent to  say ;  the  question  before  us  being,  whether  it  is  good 
upon  a  general  demurrer.     I  think  it  is  not*   < 

But  an  objection  was  taken  to  the  bond  itself,  which,  if 
sound,  is  fiital  not  only  to  the  present  action,  but  to  any 
other  that  may  be  brought  upon  this  bond.  By  the  act  of 
ir48,  c  6.  incorporated  in  the  late  revisal,(a)  it  is  declared  ia)Rfv.Code, 
that  it  shall  not  be  lawful  for  any  sheriff  or  his  officer  or  i7.  p.  19». 
deputy,  to  take  any  obligation  of  or  from  any  person  or 
persons  in  his  custody,  for  or  concemiiigany  matter  relating 
to  his  office,  otherwise  payable,  than  to  himself  as  sheriffs 
and  dischargeable  upon  the  prisoner's  appearance,  &c.  And 
every  obligation  by  any  sheriff  taken,  in  other  manner  or 
form  by  colour  of  his  office^  shaD  be  null  and  void  ;  eJE- 
cept,  in  any  special  case,  any  other  obligation  is,  or  shall 
te£  by  law,  particularly  and  expressly  directed*  This  clause 
was  framed  on  the  purview  of  stat*  23  Hen,  VI.  c.  10.  con- 
cerning which  great  doubts  were  formerly  entertained, 
whether  the  Judges  must  take  notice  of  it,  ex  offuio^  or 
whether  it  must  be  pleaded,(6)  but  that  doubt  has  been  lately  (*)SeeP/owJ. 
overruled  in  England  ;(c)  and  there  is  the  same  or  greater  (f )  ^  '^^"^ 
reason  for  overruling  it  in  this  countr}',  where  special  .VuwW/  v. 
pkading  is  so  seldom  practised,  and  where  the  law  permits 
private  acts  to  be'glven  in  evidence  without  pleading.  The 
bond  authorized  to  be  taken  from  persons  in  execution  by  the 
act  of  1/48,  is  to  be  taken  to  the  sheriff  with  good  and  suf- 
ficient securities  under  a  reasonable  penalty,  upon  condition 
ttiat  he  shall  not  depart  or  go  out  of  the  rules,  or  bounds  of 
the  prison  to  which  he  was  committed.  Any  further  sub* 
stantive  condition  under  the  first  recited  act  is  therefore 
void.(rf)      The  sole  question  then  is,  whether  those  words  (d)Ph»d  tf^ 

Vol.  IV.  N  n 
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^^  [s'oy!'^'     ^^  *^  condition,  "  if  the  above  boOnd  Jt^  Webb  shaU  keep 

^^^  -^^    **  wilhin  the  prison  bounds  laid  off  by  the  Justices  of  the 

synie        u  ^^^j^  ^f  jf^  j^^^  ^^1  j^  ^j^  j^^^  discharged  the  dOt 

^'''^"-       **  owi/  c^^  AND  *irotf  harmless  the  said  yohn  Lacy^  then 
^^  the  above  oUtgation  to  be  void,  otherwise  to  remain  in 
*^  full  force  and  virtue,''  do  import  a  substantive  cotuStian 
BETOKD^H AT  which  the  law  authorizes.      Suppose  fVebi 
should  have  taken  the  oath  of  insolvency,  and  had  been  dis- 
charged by  virtue  thereof.     Would  he  not  have  broken  the 
condition  not  to  depart  die  bounds  until  he  should  have  dis- 
eharged  the  debt  and  costs  f     Certainly,  I  conceive :  the 
bond  is  therefore  void  for  that  part  of  the  condition  which 
sliould  have  dnly  required  that  he  should  not  depart  the 
bounds,  until  thence  discharged  by  due  course  of  law*  Agaia; 
suppose  him  to  have  left  the  bounds,  and  that  the  sheriff  had 
neglected  to  pursue  the  proper  steps  pointed  out  by  the  law 
to  take  him ;   and  for  that  neglect  the  plaintiff  had  brought 
suit  against  the  sheriff  and  recovered.      Still  might  not  the 
sheriff,  according  to  the  latter  part  of  this  condition,  have 
brought  suit  against  Webb  and  his  securities^  to  indenmify 
him  for  his  departure  from  the  bounds,  though  he  n^ight 
have  retaken  him  if  he  would,  the  next  day,  or  perhaps  the 
next  hour  ?     Certainly  he  might,  unless  the  bond  itself  be 
void.     Now  every  bond  taken  in  such  manner  as  to  induce 
or  encourage  neglect  of  duty  in  a  public  officer  is  void,  I 
conceive,  by  the  common  law. 

The  statute  has,  for  the  sake  of  the  prisoner,  superadded 

a  further  security  against  the  abuses  of  office,  by  declaring 

all  bonds  taken  in  any  other  manner  or  form,  than  such  as 

(«)Scei>iW»  *s  by  ^w-  VhKi:ic\si.iL^hY  and  expressly  directed^  voiTi.(a) 

l'mn!^Fi^.  '  *™  therefore  of  opinion  both  judgments  were  correct^ and 

n(>->69.    See  ought  to  be  affirmed. 

«iso     Rogev9        ^ 
V.  Reeves,    1 

418.  Judge  Fl£MIng.(1)     After  a  delilierate  and  mature  con- 

sideration of  this  casey  I  perfecdy  concur  in  the  opinion  just 

0)  Judge  Ro  A  Vfi  (being  related  to  Che  plaioUfr)  ilkl  not  sH  in  this 
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delivered,  on  every  point;  and  more  especially,  diat  the    OcTooEft, 

bond  on  which  the  action  was  founded  b  illegal  and  void, 

not  heing  authorized  either  by  the  common   law,  or  by 

statute  f  the  condition  being  that  ^  jfahn  IVebti*^  the  debtor, 

ahould  keep  within  the  prison  bounds  laid  off  by  the  Justices 

of  the  Court  of  New  Ktnt^  until  he  should  haoe  cUscharge^ 

^  thedebC^  andcosU^  and  eawe  harmkst  the  said  John  Lacy. 

The  effects  that  such  a  bond  might  have  had  on  the  prisoner, 

have  been  too  clearly  pointed  out  to  need  a  repetition ;  and, 

had  the  declaration  been  ever  so  formal  and  correct,  an  ac* 

tion  on  this  bond  ncveif  could  have  been  sustained,  it  being 

void  in  itseif,  as  having  been  taken,  e^cpressly,  contrary  to 

law. 


Judgment  affirmed^ 


Reno's  Executors  agaimt  Davis  and  Wife. 

ELI  AS  DAVIS  and  Jane  his  wife,  (late  Jane  Reno^ 
brought  their  bill  in  Chancery,  in  Prince  William  County 
Court,  against  Enoch  SfnOj  and  Bailis  Reno  executors  of 
Francis  Renoy  deceased,  to  recover  three  slaves,  Aaron^ 
Lucy  and  Charlotte^  children  of  a  negro  woman  named  Siby 
bequeathed  to  the  complainant  Jane^  by  the  said  Francis 
her  father.  The  controversy  turned  upon  the  construction 
of  his  last  will,  and  particularly  of  the  following  clause :  ^^  I 
^  give  and  bequeath  to  my  daughter  Jane  Reno  a  negro 
^^  woman  and  her  increase^  named  Siby  to  her  and  her  heirs 


18U9. 

1.  If  one  of 
two  tocxeco- 
tors  direct  an 
appcfll,  writ 
of  error,  or 
8aj>ersecleat, 
onginally 

Sun  ted  to 
em  both,  to 
be  diBiuisRcd, 
the  oilier  rakv 
pi-ocned  with- 
out him ;  and 
since  both  arc 
befare  the 
Couri,an»rr/rj* 
of  MeveraiKc 
may  be  matle 
-without  A 
tnmmoiu. 


9.  In  •onitniing  a  will,  the  whole  must  he  (akon  together,  and  no  i>urticiU;ir  clause,  oi: 
elaiuea  selected. 

3.  The  wotd  increate,  (without  the  word  fntnre  preSx<Kl,)  in  Uie  beiucst  of  a  female  slave 
H  ambiguous  ;  and,  if  the  intention  of  the  testator  in  uaiig  it  cannot  be  ascertained  from  the 
iir)iole  will  taken  to«^her,  parol  evidence  hi  admrsslble  to  cxplahi  it. 
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^^^IsoS"**    ^  ^^^  ®^^'  ^^^  *  negro  wench  named  Ddph^  she  and  her 

\^^>r>^     ^^  increase  to  her  and  her  heirs  for  ever."   It  appeamd  that, 

'^'*"J»^^^«"-  beipre  the  date  of  the  wUl,  Sib  bad  two  chiidrcn,  iinron  and 

_   .  ^-  jLucV)  and  afterwards,  before  the  testatbr^s  death,  a  daugh* 

Davis  ^c  \k  ife.  "^  "  "" 

ter,  CliarhUe^  all  which  were  claimed  by  the  pimntiflii  as 
coipprehended  in  the  bequest  of  Sib  and  her  increase* 

7  he  testator  coinmenced  his  will  with  saying  that,  ^  re-* 
^^  fleeting  on  the  neccfisity  of  having  his  estate  divided  among 
^^  his  children  by  will  to  prevem  disputes  among  them  afcer 
^^  hisdcath,"^  and  ^^as  for  what  worldly  property  it  had  plea- 
^^  sed  God  to  bless  htm  with,  he  disposed  thereof  in  the  IcJ- 
^^  lowing  manner."  He  then  proceeded  to  make  sundiy 
specific  devises  and  bequests,  but  did  not  mention  the  chil« 
dren  of  Sib^  except  as  above.  In  one  clause  he  bequeathed  • 
to  his  son  George  a  negro  woman  CW/fO,  and  her  children, 
Racnd  and  Lidge^  mentioning  their  names;  in  another,  to 
his  daughter  Dol't/j  a  negro  woman  Nell  and  her  increase^ 
and  yet  bequeathed  to  his  son  Francis  a  negro  boy  named 
Pen^  who  was  a  ct^ild  of  the  same  woman  NeU.  Before  the 
concluding  clause  the  following  was  inserted  :  ^^  It  is  my 
^^  will  that  Bob^  and  James  and  Kate  shall  be  sold  or  hired 
^^  to  them  that  they  like,  and  what  stocky  household  fumi- 
^"^  ture  ^772^  remains^  and  the  money  arising  from  the  sale 
^^  after  deducting  the  legacies  and  pa)  ing  all  just  debts  and  • 
^*  charges,  to  be  equally  divided  among  my  children.'* 

The  defendant  Enoch  Reno  opposed  the  claim  of  the 
plaintiffs  ;  stating  in  his  answer  that  he  never  heard  the  tes- 
'  tator  make  any  declaration  of  his  intentions  whether  the  said 
negro  children  should  pass  by  the  said  devise  to  the  com* 
pl^innnt  Jane  or  not,  but  conceived  it  manifesdy  appeared 
from  the  will  itself,  that  when  he  devised  a  negro  woman  ai»/ 
her  increase  he  meant  the  Jiiture  increase,  and  not  children 
which  she  had  at  the  time  of  making  the  will ;  in  support  of 
which  opinion,  he  relied  on  the  above-mentioned  clauses 
containing  bequests  to  his  son  George^  his  daughter  DoJfy^ 
•and  his  son  Francis*  He  further  contended,  that  since 
^  will  takes,  ^fect  only  from  the  death  of  the  testator,  the 
children  of  a  female  slave  devised  in  the  manner  in  whidi 
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Sit  was  devised,  born  before  the  death  of  the  testator,  do    Ootobsv, 
not  pass  CO  the  legatee.  \^^v^^i# 

The  defendant,  Baifis  Reno^  filed  a  separate  answer,  in  Reii«'tEx0e» 
which  be  declared  himself  to  have  been  always  willing  to  ▼. 

give  up  the  negroes  in  question  to  the  plaintiffs,  but  that  the  ^' 
same  were  in  the  possession  of  Enoch  Reno;  that  he  was 
certain  it  was  his  fadier's  intention  th'at  the  complainant 
yane  should  not  only  have  Sib  and  Delphi  but  also  all  the 
children  that  they  might  have  from  the  time  of  making  his 
wll  afterwards^  because,  whenever  the  said  slave  Sib  was 
delivered  of  a  child,  and  application  was  made  by  the  mid- 
wife for  pay,  he  sent  her  to  the  complainant  Jancy  saying 
that  Sib  was  her  property^  and,  as  he  had  nothing  to  say  to 
her,  the  said  complainant  must  pay  the  fees ;  and  also,  ^^  be- 
^  cause  when  a  child  was  bom  it  was  considered  as  well  by 
^  this  defendant  and  his  testator,  as  by  others,  to  be  the 
•*  property  of  the  complainant." 

A  number  of  depositions  were  taken  to  shew  the  inten- 
tion of  the  testator,  from  declarations  made  by  him  at  sun- 
dry times,  and  from  other  circumstances,  to  bequeath  the 
children  of  Sib^  as  well  as  their  mother,  to  the  complainant 

yanc. 

The  County  Court  decreed  to  the  plaintiffs  the  negro  girl 
Charlotteyhom  (as aforesaid)  afier  the  will  was  made^  anddis^ 
missed  the  bill  as  to  the  other  two  children,  Lucy  and  Aaron* 
The  plaintiffs  appealed  to  the  High  Court  of  Chancery, 
where  the  following  decree  was  pronounced  by  the  late 
Chancellor  Mr.  Wythe.  ^  This  Court  is  of  opinion  that,  in 
**  a  bequest  of  a  fenudle  slave  and  her  increascy  the  term  in* 
**  crease  is  a  synonyme  with  o^/?nn^,  comprehending  all  her 
^  progeny  xvhenever  bom.  To  confine  the  term  to  such  as 
♦*  shall  be  bom  after  die  testator's  deaih,  additional  words 
^  seem  necessary.  Accordingly,  where  that  restriction  is 
♦*  intended^  the  epithet^i^Jwr^?  (future  increase)  is  usual.  If 
«^  the  woman  Sfb  had  not  been  bequeathed  to  the  daughter 
**  fane^  but  to  some  other,  and  the  testator  had  bequeathed 
*♦  the  increase  of  Sib  to  diat  daughter,  the  legatee  would  un^ 
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October,    a  doubtcdly  have  been  entitled  to  Lucy  and  Aaron.      She' 

\^^>n%^     ^^  would  have  been  en  tided  likewise  ifS'thhadSedhtforetht 

Xeno'tkixeett.  tt  festator.      If  the  word  increase  were  eqtdvocal^  (as,  if  it, 

V.  «^  ex  vi  termini^  necessarily  comprehended  not  edl  the  chil- 

^  ^  dren  of  Sib^  it  must  be,)  this  is  an  instance  of  that  amphi- 

^^  hology^  (verbal  ambiguity,)  where  a  testator's  meaning  mi^r 

*^  be  proved  by  extraneous  testimony.      Here  is  abundant 

^^  testimony  that  the  testator  intended  his  daughter  yane 

^^  should  have  all  the  offspring  of  Sib.     That  such  was  his 

^^  intention  is  proved  by   several  of  his  family ;  foy  his 

"  friends ;  by  her  who  performed  the  obstetric  office  at  the 

^^  parturition  of  one,  if  not  all  of  the  slaves  in  controversy.'' 

The  Court,  therefore,  re  versing  that  part  of  the  decree  of 

the  County  Court  which  dismissed  the  bill  as  to  Lucy  and 

Aaron^  decreed  them,  together  with  Charlotte^  to  the  plain- 

tifls;  from  which  decree  the  defendants^  byc^uneelyfTSLycdaak 

appeal,  which  was  allowed  ;  but  no  appeaHond  appeared  in 

the  record. 

The  executor  Bailis  Reno  refused  to  prosecute  this  ap- 
peal, and  in  writing  directed  it  to  be  dismissed;  where- 
upon Bctts^  for  the  appellees,  moved  to  abate  it  for  that 
causel     In  support  of  thi»  motion,  he  contended,  that  a  di- 
rection to  dismiss  an  appeal  is  equal  to  a  rekase  of  errors,' 
that  a  release  of  errors  by  one  executor  is  as  good  as  a  re- 
lease of  a  debt ;  and  that  a  release  of  a  dekf  by  one  executor 
(a>  It  Vitter,  i^  good  as  to  all,  even  after  summons  and  severance^(a)    A 
W.  pi.  IS.  p!  d^ree  might  have  been  confessed  by  Bailis  Reua  to  bind 
(6)\^iU^359.  ^^  '(^)  ^^  ^  dismission  of  the  appeal  baa  aU  the  effect 
Sia  l'i^  P-  here  that  a  decree  confessed  would  have.      It  may  he  said 
that  the  Court  will  prefer  the  course  elected  by  the  executor 
who  wishes  to  prosecute,  as  being  most  beneficial  to  the  es- 
tate ;    but  what  is  most  beneficial  depends  on  the  cause. 
Enoch  Reno  is  for  nmning  the  estate  to  expense  against  the 
opinion  of  his  coexecutor  and  of  the  Chancellor.     It  is  cbe 
duty  of  an  executor  to  avoid  useless  expense*      If  he  gives 
up  improperly  he  is  liable,  but  the  act  is  binding  on  the  otherv 
The  doctrine  of  summons  and  severance  is  applicable  tt 
'    Original  plaintiffii  only,  but  not  to  plaintiffs  in  error^ 
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Wickham^  contra.    ITierc  are  direct  precedcn*^  in  favour    October^ 
of  one  executor  prosecuting  a  writ  of  error  without  the    \^^v^^/ 
other.(ei)     The  judgment  being  against  them  both,  and  the  R««»o'»K?iccu' 
securities  of  both  beine  liable,  each  is  interested  to  relieve  ▼• 

DatU  te  Wife 

himself  and  his  securities.     The  cases  put  by  Mr.  Botts^  as  ^ 

analogous,  of  an  executor  confessing  a  judgment^  and  the  ^*2L^*^ 
like,  will  not  hold;  because,  it  is  evident,  that  the  executor,  ICituufn. 
and  his  securities  only,  are  personally  liable,  though  the  aS" 
sets  in  the  hands  of  both  are  bound. 

By  an  express  act  of  Assembly,(&)  any  one  of  several  par*  (^^  Sev.Co(lr, 
ries  may  appeaL     So  where  two  executors  arc  plaintiffs,  o.  iV.^' 
(either  originally  or  in  error^  one  has  a  right  to  go  on, 
though  the  other  refuses.(c)     The  right  of  one  executor  to  (<■)  «>  Vitier^ 
release  a  debt,  or  to  release  errors,  so  as  to  bar  the  other  5.  olting  c'0. 
from  recovering  money  due  the  estate,  does  not  conflict  with  ncUatCt  Prae- 
this  position  ;  for  **  such  release  is  a  devastavit  in  him ;  yet  ^^^'  *^'  *^'' 
^^  if  he  will  not  proceed  at  law  it  is  no  devastavit ;  and  there- 
^^  fore  he  shall  not,  by  collusion  \>ith  the  debtor,  and  not  pro- 
^  ceeding,  keep  the  other  from  recovering  the  assets,  and 
"  not  crtztesL devastavit  in  himself.'Y^)     All  the  anruments  W  ^^y*^» 
of  Mn  Botts  are  met  and  refuted  in  Viner*  the  nuuvioai 

Another  question  is,  whether  zny  process  of  severance  is   Gild,  Hut.  c. 

necessary  in  this  case.      I  contend  that  no  such  process  is  carth,  191.  9 

necessary.     The  distinction  is  this;  that,  where  one  execu-  ^^'^iJ^^ 

tor  chooses  to  goon  singly,  and  the  other  has  never  been  ip 

Court,  a  summons  is  necessary ;  but  where  both  are  in  Court, 

a  mere  order  of  severance  is  sufficicnt.(<r)  W  ^Y^^ 

Ibid,  55.  (G.) 

Saturday^   November  18.     The  Judges  delivered  their  j>/v.4.  Lani 
opinions  on  the  preliminary  point.  .^7ii*w«. 

Judge  Tucker.  In  the  case  of  Andrews  v.  Lord  Crom* 
well^{f)  it  was  held  that  where  a  writ  of  error  is  brought  {f)\Cro.%Qt. 
by  several,  and  there  is  an  assignment  of  errors  by  one  only, 
without  suing  a  summons  and  severance  of  the  others^  it  is 
null  and  void  ;  which  seems  to  shew  that,  after  summons, 
they  may  be  severed,  and  he  who  chooses  to  proceed  by 
.  himself  nay. 
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October,        In  the  c^  of  Bhint  and  Fatly  v.  Snedatone^d)  the  ddien- 
>K^^y^stt/    dant  in  a  writ  of  error  brought  by  two  persons  obtained  a  re* 

Keno'sExeeo-  ^cose  of  crrors  from  one  of  them  ;  and  pleaded  it  in  !:iar  of  the 

V.  writ  of  error,  as  a  plea  puis  darrein  continuance ;  to  which  a 

_  demurrer  was  entered  in  the  name  of  both  plaintiffs  in  the 

(a)  2Cr0.)i7.  ^rit  of  error.  And  the  question  made  was,  whether  this  re- 
lease should  bar  both  or  neither  of  them.  And  all  the  Court, 
after  argument,  resolved  it  should  bar  him  only  who  released ; 
for  the  plea  being  by  way  of  action  to  discharge  themselves 
of  damages  which  were  recovered  against  thera,  and  to  be 
restored  to  the  possession  (of  lands)  which  was  lost  by  die 
first  judgment,  and  they  being  joined,  in  the  first  action,  by  the 
act  of  the  platntiflP  and  not  by  their  own  act,  it  is  not  reason- 
able that  the  act  of  one  should  charge  or  prejudice  the  other. 
(But  if  they  had  been  plamtiSs  in  record  by  their  own  act, 
'  (as  in  d^bt  upon  an  obligation,)  and  had  been  barred  in 
judgment,  in  error  upon  that  judgment,  the  release  of  one 
should  bar  the  other.)  Wherefore  it  was  adjudged  thst  die 
judgment  should  be  reversed  as  to  kim  who  did  not  release; 
and  that  he  should  be  restored  to  all  he  had  lost ;  and,  as  to 
the  other  who  had  released,  that  he  should  be  barred  dT  Us 
writ  of  error. 

The  same  reasons,  I  conceive^  will  apply  to  the  present 
case,  and  therefore  am  of  opinion  that  die  motion  be  over- 
ruled. 

Judges  Roane  and  Fleming,  were  of  the  sameopknon. 

The  Court  overruled  the  motion,/* so  far  as  it  related  to 
.  *'  the  abatement  of  this  suit  as  to  the  appellant  Enoch  /  being 
^  '  "of  opinion  that  the  said  Bailis  may  discontinue  the  ssud 

*^  appeal  as  to  himself,  but  that  such  discontinuance  wtil  be 
"no  cause  for  an  abatement  thereof  as  to  the  odier  appellant, 
*^  nor  any  bar  to  his  prosecution  thereof  alone  $  and,  it  ap- 
**  pearing  to  the  satisfaction  of  the  Court  that  the  said  BmSs 
"  had  refused  farther  to  prosecute  this  appeal,  it  was  ofdered 
"  that  the  same  be  discontinued  as  to  him,'* 


Renn'BBxecu- 
tors 

V. 

Davis  k  Wife. 
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Thursday^  November  23.  On  the  merits^  Wickham  argued  October, 
that,  by  the  word  ''  increase^"*  children  bom  after  the  death 
of  the  testator  only  passed  j  for  at  the  time  of  the  death 
and  not  until  then,  the  will  speaks.  This  is  a  question  of 
intention.  If  the  children  living  when  the  will  was  made  ■  ■  « 
had  names,  it  would  have  been  more  natural  to  describe 
them  by  name^  than  by  the  word  increase.  But  according  to 
the  general  usage  of  the  country,  the  word  "  increase'*^  means 
the  fame  as  ^^  future  increaseJ*^  Parol  testimony  on  this 
subject  is  improper,  as  it  goes  to  prove  what  the  testator 
meant  by  particular  words. 

Bottsy  for  the  appellees,  relied  on  the  preamble  to  the  will, 
and  the  general  testamentary  clauses.  The  testator,  after 
parcelling  out  his  estate  among  his  legatees,  disposes  of  his 
household  stuiF,  stock,  and  remains^  to  his  children  equally, 
as  residuary  legatees.  If  the  word  remains  will  cover  the 
two  children  of  Sib^  who  were  then  in  existence,  they  will 
pass  by  that  residuary  clause  ;*but  it  is  impossible  to  suppose 
that  he  should particuiarizeYiis  household  stuff  and  stock,  and 
yet  hot  mention  slaves^  if  he  intended  to  comprehend  tfie^n 
in  that  clause.  Unless,  then,  the  word  "  increase*^  will  in- 
clude the  children  bom  as  well  before  as  after  the  will,  he 
died  intestate  as  to  them.     Kennon  v.  M'- Roberts. (a)  Davies  («)  i  H^atk, 

'^   ^  107. 

V.  Miller  ^(b)  Frogmx>rton^  ex  dimiss'*  Bramstone^  v.  Holy  day  (b)  iCafi,U27. 
and  others J^c)  and  Busby  v.  Busby ^(d)  are  all  cases  in  which  [^^^^^^^7^* 
the  declaration  by  the  testator  of  an  intention  to  dispose  of  if^p.B.i^  s.c. 
his  tuhoie  estate  has  influenced  the  construction.     The  word  *226. 
increase^  according  to  its  explanation  iiijohnson's  dictionary, 
naturally  imports  issue  bora  as  well  before  as  after  any  par- 
ticular time ;  and  the  constant  usage  is  to  insert  ^"^  future^^  sfil^leZ/T^'J 
where  it  is  intended  to  confine  it  to  future  increase.  Sheiton.       i 

J  erm      Hep. 

But  if  the  word  be  ambiguous,  then  parol  testimony  may  7o\.  Doe^  on 
be  admitted  to  explain  it.(«f)  But,  if  it  were  doubtful  upon  all  FreeUmd,  r. 
the  other  parts  of  the  will  whether  the  testator  meant  j&o*^  as  £jf  Munf,  62^! 
well  as  Juture  increase,  humanity  alone  should  induce  c^y^'gcJ^ 
the  Court  to  adopt  the  construction  contended  for  by  the  %f^^*^^*  ^' 

Vol.  IV.  O  o 
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OcToiBa,    appellees,  to  prevent  the  separation  of  children  from  thcif 
v^^>rx^    mothers,  (a) 

Keoo'sEieea- 

tors  * 

J'«,./.        Wickham^  in  reply.    With  respect  to  the  context,  I  admit 

it  ap^ars  the  testator  meant  to  dispose  of  his  whcde  estate  ^ 

C?)  ^,  ^^  IT*'  but  the  residuary  clause  carries  the  whole.     In  all  the  cases 

jP9ote,  cited,  particularly  in  Kmnon  v.  M^Roberts^  the  preamble  was 

connected  with  the  devising  clauses,  so  as  to  restrict  the  ih^ 

ration^  not  the  extent  o{  Hat  estate. 

*  As  to  the  admission  of  parol  evidence,  the  rule  has  never 
been  extended  farther  than  to  explain  some  laterU  amUgui^ 
relative  to  the  person  intended  to  take,  or  the  situation  of  the 
property  devised. 

In  Sheltons  v.  Shelton^  the  nuun  point  was  that  the  execo* 
tors  were  entitled  to  the  surplus,  if  it  did  not  pass  by  the 
wilL  The  decision  then  was,  that  parol  evidence  w«s  ad> 
missible  to  rebut  an  equity*  Again,  there  were  Various  ne* 
groes  of  the  same  name,  and  others  given  on  particular  plantv 
ations.  Parol  evidence  was  therefore  admitted  to  shew  the 
situation  of  the  estate*  Fleming  v.  Willis^  and  the  case 
from  Term  Reports^  went  no  farther  than  Sheitons  v.  Shebont 
Coutts  V.  Crmg  was  a  very  different  case  from  this ;  the 
parol  evidence  being  admitted  there  in  support  of  the  obvi- 
ous meaning  of  the  instrument,  and  to  rebut  an  ambigm^ 
raised  by  the  defisndant. 

Tuesday^  November  28.  The  Judges  pronounced  dieir 
opinions. 

Judge  Tucker.  I  am  not  prepared  to  assign  to  the  word 
XKCREASE,  when  applied  to  the  gift  of  a  female  slave  in  a 
will,  so  extensive  a  legal  operation  as  the  Chancellor  has  ia 
his  decree.  Although  in  some  measure  a  popular  expres- 
sion in  this  country,  I  incline  to  believe  it  is  generally  used 
in  a  restricted  rather  than  a  general  sense,  as  comprehend- 
ing the  future  ofl&pring  of  the  female,  and  not  that  already 
bom,  at  the  time  of  executing  the  will.    Being  a  wotxl  of 
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diis  doubtful  complexion,  it  furnishes  an  instance  of  that    ^^'FS^^^* 
Icind  of  ambiguity  in  a  will,  that  evidence  may  be  permitted    v^^v^Vi/ 
to  explain.(a;   In  this  very  case  one  of  t]ae  executors  in  his  Reno'sKxcca, 
answer  insi3t8,  and  not  without  a  considerable  appearance  ▼. 

of  reason,  ^^  that  it  manitestly  appears  by  the  will  of  his    ...........^ 

testator,  that  when  he  devised  the  negro  woman  and  her  in-  ^l^^^g  ^^' 
crease^  he  meant  the  future  increase  and  not  children  bom  ^mnereau  ▼. 
when  the  will  was  made  :  because  he  devises  by  his  will  to  /VmA.n8.«oi. 

427.  «  Pvwell 

his  daughter  Dolly  Reno,  a  negro  woman  named  Nell,  and  an  Dev.  7i. 
her  increase^  and  devises  to  his  son  Francis^  a  boy  named  Rep.  zoi.zos. 
Ben,  who  was  the  child  of  the  aforesaid  ^ziA. ;  nor  ought  we  ^unf!^'  c^. 
to  forget,  that  children  already  bom  have  generally!  if  not  ^•'*?**  ^* 
always,  proper  names,  by  which  they  might  be  clearly  desig- 
nated, as  was  very  justly  ol^rved  by  Mr*  Wickham  in  his 
argument. 

But,  in  the  present  case,  the  smswer  and  admissions  of 
Bicdis  Reno  J  one  of  the  executors,  and  distributees  under  the 
residuary  clause  in  the  testator's  wilK  have  very  great 
weight  with  me,  and  put  beyond  a  doubt  the  intentions  of 
the  testator  as  attempted  to  be  explained  by  other  testimony* 

On  these  grounds,  I  think  the  Chancellor's  decree  shou)d 
t^e  affirmed* 

Judge  Roane,  without  deciding  upon  the  import  q 
the  term  ^^  increase,"  taken  s^stractly,  or  agreeing  that  the 
parol  testimony  in  this  case  was  admissible  or  proper,  further 
than  as  furnishing  facts  necessary  to  conduct  the  Court  to  a 
proper  conclusion  as  to  the  intention  of  the  testator,  generally  ^ 

to  be  collected  only  from  the  will  itself,  concurred,  that  it\ 
this  case  it  was  the  intention  of  the  testator  to  pass  all  th^  in- 
fant children ;  and  added  that,  in  a  case  of  doubt,  the  law 
of  humanity  ought  to  turn  the  scale,  and  prevent  the  sepai 
ration  of  the  children  from  their  mother* 

Judge  Fleming*  This  case  depends  upon  the  constmc^ 
tion  of  Francis  Reno^s  will^  which  rests  on  the  meaning  dicf 
l^stator  intended  tp  ^iye  to  the  word  increase*  Where  word^r 
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^^7cn5^"'    or  expressions  in  a  will  have  a  doubtful  or  double  import, 

y^r-^r-s^     it  Is  a  general,  and  safe  rule,  to  expound  them  according  to 

^^"**'®*^*®*^**"  what  appears  to  have  been  the  intentioji  of  the  testator,  pro- 

^   .  y-  vided  such  exposition  doth  not  contravene  some  known  rule 

Davis  k  Wife. 

—....-1...^  of  law  ;  in  doing  which  the  whole  will  must  be  taken  to- 
gether and  no  particular  clause  or  clauses  selected* 

The  testator  in  the  preamble  of  his  will  says,  "  reflecting 
**  on  the  uncertainty  of  life,  and  the  necessity  of  having  my 
**  estate  divided  among  my  children  by  will,  to  prevent  dis- 
*'  putes  among  them,  after  my  death ;"  and,  after  saying  he 
was  of  sound  mind  and  memory,  adds  ^^  and  as  for  what 
worldly  property  it  has  pleased  God  to  bless  me  with,  I 
dispose  of  it  in  the  following  manner,"  &c.  clearly  mani- 
festing an  intention  to  dispose  of  his  whole  estate ;  and,  after 
a  number  of  specific  devises  and  bequests,  to  his  children^ 
(of  which  he  had  many,)  he  adds,  "  Item^  I  give  and  bequeath 
*'  to  my  daughter  Jane  Reno^  a  negro  woman  and  her  m- 
*'  creascj  named  A"i,  to  her  and  her  heirs  for  ever ;"  which 
^ord  increase  may  well  be  construed  to  include  the  children  of 
Sib  J  bom  a3  well  before,  as  after  the  date  of  the  will,  and  ought 
to  be  construed  most  favourably  to  the  legatees,  and  to  have  the 
same  import  as  if,  instead  of  the  word  increase^  he  had  used 
the  word  offspring ;  and  I  am  the  rather  inclined  to  believe 
that  all  the  children  of  Sib  were  intended  to  pass  by  the  be- 
quest, as  the  word  increase  precedes  the  name  of  the  mother; 
and,  if  the  testator  had  intended  that  none  should  pass  but 
those  thereafter  to  be  bom,  he  probably  would  have  be- 
queathed Sib  and  her  future  increase,  which  would  have  re- 
rnoved  all  doubt  on  the  subject.  But  there  is  another  cir- 
cumstance in  the  will  that  leaves  no  doubt  on  my  mind,  as 
to  the  intention  of  the  testator ;  and  that  is,  that,  after  dis- 
posing of  a  number  of  negroes,  all  except  the  two  in  ques- 
tion, specially  by  name,  he  adds  "  ^md  what  stock,  household 
'*  furniture  and  remains^  and  the  money  arising  from  the 
"  sale,  (I  suppose  he  meant  the  sale  of  the  three  negroes  di- 
*'  rected  to  be  sold,)  after  deducting  the  legacies  and  paying 
**  all  just  debts  and  charges,  to  b^  equally  divided  ^moDg 
^'  (py  children," 
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Can  it  be,  for  a  moment,  believed  that  the  testator^  after    October 
having  specially  disposed  of  a  number  of  negroes,  would 


have  left  the  two  infant  children  of  Sib  (one  of  them  proba-  Reno'sExecu- 

^  ^  tors 

Davis  &  Wife. 


bly  at  the  breast)  to  be  with  his  stock,  household  furniture, 
and  remains^  divided  among  his  eleven  children  f  It  could 
never,  I  think,  have  been  his  intention ;  and  the  word  rr- 
mains  might  be  well  satisfied  with  the  kitchen  furniture, 
plantation  utensils,  &c«  which  he  thought  too  minute  to  be 
particularly  mentioned. 

So  much  for  the  construction  of  the  w/V/,  unaided  by  oral 
testimony,  which  I  think  was  admissible  to  explain  the  in- 
tention of  the  testator ;  but,  without  such  aid,  I  am  clearly 
of  opioion  the  decree  is  correct,  and  ought  to  be  affirmed. 


Moss  and  others  against  Moss's  Administrator. 

THE  record  in  this  case  stated  that  Jamea  Moss,  executor     '•  ^n^«*»toa 

•^  '  •  bond  given 

of  y antes  MosSj  deceased,  sued  out  of  the  Clerk's  office  of  bydistributees 

to  indemnify 
an  administra- 
tor for  dividing  the  estate  among  them  ;  the  condition  being,  **  thst  they  should  pay  him 
*'  their  respecuve  proportions  of  all  debts  which  he  slioald  be  compelled  to  pay,  that  should 
^'  thereafter  come  a^mst  said  estate ;"  h  is  a  sufficient  assignment  of  a  breach  to  say,  '*  that 
**  the  plaintiff  on  a  day  subsequently  to  the  date  of  the  bond,  had  paid,  by  the  content  of  the 
**  defendants,  a  debt  which  was  then  due  from  the  estate  aforesaid,  and  which,  as  adminis* 
**  trator,  he  was  bound  to  pay,  and  Uiat  the  defendants  had  not  paid  him  their  respectivo 
**  parts  nor  any  proportion  thereof,  but  the  same  hail  refused,  although  ofVen  requested." 

8.  In  an  action  against  aeveral  defendarUSf  the  capias  being  returned  executed  on  part  only, 
who  appeared  and  defended  the  suit,  and  a  discontinuance  as  to  the  rest  having  taken  place, 
by  <(  failure  to  take  outfurther  process  against  them,  a  judgment  against  the  defetiflants  in 
general  terms,  must  be  understood  as  against  those  only  who  appeared,  notwithstanding  the 
declaration  charged  them  oUm  "  in  custody,"  &c.  and  the  cuplion  of  the  entry  of  the  judg- 
ment jn  the  order-book,  mentioned  the  names  of  all. 

S.  Where  there  was  an  action  on  a  joint  and  sereral  bond,  against  nr  obligors,  and  the 
capiat  (which  was  against  them  all)  was  executed,  on  hoo  only  ;  it  was  held  that  the  plaintiff 
was  not  bound  to  sue  out  further  process  against  the  rest,  but  might  take  judgment  against 
those  two.*  In  such  ease,  it  seems  indifferent  whether  the  declaration  be  against  those  two 
only,  or  against  all  named  in  the  writ,  provided  the  bond  be  properly  described. 

4.  If  the  clerk  of  an  inferior  Court,  misconceive  a  judgment,  and  issue  execution  against 
any  person  not  properly  a  party  thereto,  the  remeily  is  not  by  tuftersedeat  or  writ  of  error, 
but  by  motion  to  quash  the  execution;  nnd  if  such  motion  be  overrule<l,an  appeal  may  be  taken 
to  the  Court  of  Error,  or  application  may  be  made  for  a  writ  of  error  or  supersedeas  to  the 
order  overruling  such  motion. 

•  On  inquiry  ofJoIm  Brown,  Esq.  clerk  of  the  Supreme  Court  of  Appeals,  and  who  had  fo^* 
many  years  been  clerk  of  the  old  General  Court,  and  extremely  well  versed  in  its  practice,  as 
to  the  mode  of  proceeding  in  the  last-mentioned  Court,  where  there  were  several  defendants 
and  part  only  an-este*!,  his  answer  was,  that  the  oiniform  practice  had  been,  in  such  cases,  to 
proceed  to  judgment  and  execution  against  those  of  the  defendants  who  had  been  arrested, 
and  either  discontinue  the  suit  as  to  the  others,  or  go  on  to  gel  judgments,  as  they  were  from 
time  to  time  arrested,  till  satisfaetiou  was  obtained.  ' 
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^^^f^'*'    iWncr£izrar^Dbtrict Court, a  C£z^iitf  against PronotJIftft^ 
v^'v^^/     Stephen  Moss^  William  Mots^  John  Spiere^  Richard  Daoen^ 
Moitk  others  port  and  P<p<^r  Guerrant  in  a  plea  of  debt  for  cmc  thousand 
Mom's  Admi-  doUofs^  damage  twenty  dollars,  returnable  to  April  tenn^ 
_  1801 ;  that  the  same  was  returned  executed  on  the  defend- 

ants Peter  Guerrant  and  William  Mass^  a  copy  was  left  fo9 
the  defendant  Francis  MoaSy  (he  not  being  found,;  and  the 
defendants  Stephen  Moss,  John  Spiers  and  Richard  Davert* 
party  were  returned  no  inhabitants  of  Buckingham  County, 
by  Boaz  Ford^  jun.  deputy-sheriff,  for  Benjamin  Morris. 
The  defendants  not  s^>pearing,  a  conditional  order  was  en^ 
'  tered  against  the  defendants  Feter  Guerrant  and  Witliam 
Mossy  and  an  alias  capias  awarded  against  the  other  defend* 
ants,  and  has  no  return  endorsed  on  it. 

The  conditional  order  ^  against  the  defendants  Peter 
^  Guerrant  and  William  Moss^  was  confirmed;  and  the  plain* 
iaS  qfierwards  filed  his  declaration  as  administrator  of  Jame9 
MosSj  deceased,  complaining  ot  all  At  defendants  abcive 
mentioned  *^  in  custody ^  f^c*  of  a  plea  diat  they  render  untp 
^^  him  one  thousand  pounds^  current  money  of  Virginia^ 
^^  which  to  him  they  owe  and  from  him  unjusdy  detain/*  8cc. 
proceeding  in  the  usual  form  on  a  bond  to  the  plaintiff  witb 
a  collateral  condidon,  ^  that  whereas  the  plaintiff  had  on  the 
^  day  and  year  aforesaid,  settled  wiU)  the  defendants  and 
**  paid  them  their  respective  part^  of  the  estate  in  his  hands 
**  put  to  be  administered,  if  they  the  defendants,  in  consider* 
^^  ation  thereof,  should  pay  unto  the  said  plaintiff  their  re* 
^^  spective  proportions  of  all  debts  which  the  plaintiff  should 
<^  be  compelled  to  pay,  that  should  thereafter  come  against 
^^  the  estate  aforesaid,  and  should  indemnify  the  said  plain^ 
^'  tiff  against  all  costs  and  damages  accruing  on  account  of 
^^  the  same,  then  the  said  writing  obligatory  should  be  void^ 
*^  or  else  remain  in  fdrce*^  The  breach  assigned  was  tha^ 
the  plaintiff  ^^  after  the  date  aforesaid,  (to  wit,  on  the 
*>^  day  of  ,)  had  paid,  by  the  consent  of  die  defends 

^^  ants,  on  account  of  the  estate  aforesaid,  a  debt  to  James 
^^  tyle^  for  Henderson^  M'Cdll  &P  Co.  which  was  then  duo 
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^*  from  the  estate  aforessdd,  and  which,  as  administrator    Octobek, 
^  aforesaid,   he  was  hound  to  pay :  and  that  the  detendants    N^-vr>^ 
**  had  not  paid  him  their  respective  parts  thereof,  nor  any  Moei&othcrt 
^*  proportion  thereof,  but  the  same  had  refused  although  Mom's  Adcni- 
**  often  thereto  requested."  ' 

On  the  motion  of  the  defendants,  Peter  Guerrant  and 
Wiilimm  Moas^  the  judgment  obtained  against  them  at  Rules 
was  set  aside,  and  they  pleaded  that  they  had  performed  the 
conditions  of  the  writing  obligatory  in  the  declaration  men- 
tioned, on  which  plea  issue  was  joined* 

Afterwards,  (to  wit,  at  a  subsequent  Court,)  ^^  came  the 
^^  forties  by  their  attorneys,  and  came  also  a  jury,  to  wit,''&c 
On  the  trial,  the  plaintiff  introduced  on  his  part  a  joint  and 
several  bond  signed  by  all  the  defendants,  and  correspond- 
ing with  that  described  in  the  declaration ;  except  that  the 
bond  so  described  appeared  to  be  Joints  nothing  being  said  of 
its  being  joint  and  several;  the  deposition  of  James  Lyle^ 
one  of  the  parmers  of  Hendersony  M^CaU  £<f  Co.  (with  an  ac- 
count thereto  annexed,)  stating,  ^  that  James  Moss,  adminis- 
^  trator  of  James  Moss,  deceased,  did,  on  the  15th  October^ 
^  1796,  settle  with  him  the  account  due  from  the  deceased 
"  James  Moss,  to  Render  son,  M^Call  &f  Co.  amounting  to 
*^  284A  11^.  and  that  the  said  company  is  fully  satisfied  for 
^  the  said  debt ;''  and  die  parol  evidence  of  a  witness,/'  that 
«^  he  was  present  one  day  when  the  plaintiff  and  defendants 
^  were  together,  and  each  of  the  defendants  said  they  would 
^  p«y  their  proportion  of  the  British  debt  due  by  the  said 
^  estate,  without  saying  what  debt ;  and  two  other  witnesses 
•*  who  proved  a  like  acknowledgment  of  two  of  the  defend* 
^  ants^'*  (not  mentioning  their  names,)  ^  one  of  whom  said 
^^  he  was  ready  to  pay  his  part  if  the  plaintiff  would  furnish 
M  SOI  account  of  it,  which  last  acknowledgments  were  subse^^ 
**  quent  to  the  commencement  of  this  suit,  and  in  a  convert* 
*  sation  concerning  the  same."  To  this  evidence  the  defend'' 
ant  demurred,  and  the  plaintiff  joined  in  demurrer :  where- 
opoa,  by  consent  of  pardes,  a  juror  was  withdrawn,  and  t)ie 
cause  continued  for  the  matters  of  law  arising  from  the  said 
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October,    demurrer  to  be  argued.    On  argument  thereof,  it  seemed  CO 

\^^>rs^    the  Coun  that  the  law  was  for  the  phiintiif ;  "  therefore  it 

Moss  Mothers  "  was   considered   that   the  said  demurrer  be  overruled; 

V. 

Mow's  Ad  ml-  "  and  the  suit  was  continued  until  the  next  term;  when  (to 
*'  Wit,  on  the  9th  of  Aprils  1804)  the  parties  came  by  their 
"  attorneys,  and,  by  consent  of  parties^  the  issue  joined  be- 
'*  tween  the  parties  in  this  suit  was  set  aside  ;  a  writ  of  in- 
/^  quiry  awarded  the  plaintiff,  and  damages  assessed  to  391/. 
"  4*.  9d.  therefore,  it  was  considered  by  the  Court  that  the 
*'  plaintiff  recover  against  the  said  defendants'^  the  said 
damages  and  costs* 

On  this  judgment  a  writ  oi Jieri  facias  issued  against  all 
the  defendants  named  in  the  original  capias  and  declaration ; 
a  forthcoming  bond  was  taken  and  judgment  obtained  there- 
upon. A  copy  of  the  records  of  both  judgments  (contain* 
ing  abo  a  copy  of  xht  Jieri  facias)  was  presented  to  a  Judge 
of  the  Court  of  Appeals  with  a  petition  for  a  supersedeas  on 
bfihafofaU  the  defendants.  The  petition  prayed  a  superse- 
deas for  errors  apparent  in  the  record  of  the  ^r^/mz/ judg- 
ment, but  assigned  no  errors  in  that  on  the  forthcoming 
bond.  The  supersedeas  was  accordingly  granted  to  the 
tfr/^na/judgment. 

Munfordp  for  the  plaintiffs  in  error.  1.  The  breach  was 
not  sufficiendy  assigned  in  the  declaration  ;  for  the  consent 
of  the  defendants  to  the  payment  of  the  money  was  no  com^ 
pulsion  to  the  plaintiff  to  pay  it.  Although  an  executor, 
previous  to  transferring  the  estate  to  the  legatees,  may  pay 
a  debt  by  simple  contract  (where  debts  of  superior  digni^ 
do  not  interfere)  without  suit,  or  any  proof  of  its  being 
just,  but  his  own  knowledge;  yet,  after  he  has  transferred 
the  estate  to  the  distributees,  he  cannot  pay  such  debt,  so  as 
to  charge  them  and  compel  them  to  refund,  unless  the  jus- 
tice of  the  claim  be  established  by  a  suit,  or  by  disinterested 
evidence.  It  should,  therefore,  have  appealed,  and  been 
stated  in  the  declaration,  that  the  claim  was  so  established. 
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2.  The  defendants,  though  joined  in  one  bond,  are  liaUc  ^^J^^^^' 
fbr  their  respective  proportions  only.  The  breaches  there-  v^^-v^^^ 
fore  should  have  been  assigned  severally^  not  jointly.  -  Mosskothew 

3.  The  defendants  who  never  appeared,  have  a  right  to  Mott's  Admi- 
take  advantage  of  variances  between  the  declaration  and 
•writy  which,  as  to  them^  must  be  considered  as  part  of  the 
record.  Now,  the  writ  was  on  behalf  of  the  plaintiflf,  as  rx*- 
ecutoty  (or  a  debt  of  1^000  ^//ar«,  damage  20  c/b/Zar^  ;  but 
the  plahitiff  declared  as  administrator y  for  a  debt  of  1,000 
pounds^  damage  1^000  pounds* 

4.  There  was  a  discontinuance  ^^imtfour  of  the  defend* 
ants,  on  wkom  the  process  -never  was  served ;  and  yet  the 
judgment  was  rendered  against  them  all.  That  the  cUri  so 
understood  it  is  evident  from  die  manner  in  which  he  issued 
the  execution  i  and  that  such  was  really  die  case,  Mu  Mun^ 

J6rd2ar^tA  from  a  copy  of  the  judgment  as  entered  in  the 
order  book  of  the  District  Court ;  which  copy,  on  his  motion, 
was  procured  by  means  of  a  ceriioraru  This  entry,  bear- 
tfig  date  the  9th  oi  April,  18G4,  was  headed  «*  James  Mosa^ 
^  administrator,  &c.  plaintiff,  against  Francis  Ahss^  Stephen 
*'  MosSy  WiUiam  Moss^  Jshn  Spier s^  Richard  Davenport^  and 
^*  Peter  Guerranty  defendants^  in  debt.**  It  proceeded, 
^  this  day  came  the  parues,''  &c.  (in  general  terms  througlv 
out,)  and  concluded,  ^  therefore  it  was  considered  by  the 
^  Court  that  the  plaintiff  recover  against  the  ^^  defendants 
^^  bis  damages  aforesaid,"  &c  Mr.  Munford  contended, 
that  the  entry  of  the  judgment  as  signed  by  the  Judges  must 
be  conndered  as  the  ortuo/ judgment,  however  erroneous  in 
itself;  and  that,  although  no  judgment  could  (zctftA/r^T^rr^ 
iy)  have  been  rendered  against  the  defendants  who  were  not 
before  the  Court,  yet  the  words  ^^  against  the  ^o/Jdefend- 
<«  ants"  must  be  taken  as  relating  to  all  who  had  been  men- 
tioned in  the  same  entry.     But, 

5.  If  the  judgment  was  not  rendered  against  aQ  the  defei^- 
HAta,  yet  it  was  erroneous,  because  the  bond  (according  to 
the  declaration)  W9S  joint;  smd  judgment  could  not  be  against 
fart  of  the  obligors  (the  others  being  alive)  until  further 

Vol.  IV.  P  p 
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^^TSw*"*    process  {eoen  to  outlawry^  bad  been  taken  out  against  the 
\^r>r^^^    others  who  failed  to  appear';  as  was  decided  in  Whe^fdaUU 

Mow&othcri  case.(a) 

Mott's  Adrai- 
nittrator. 

.—i— ..— »  Wickham^  contra.  As  to  the  first  point,  a  moral  compul- 
(**)  ^ciSi  ''hi  ^^^"^^  ^^  ^^8^  obligation  was  sufficient  to  compel  the  idsuntiflf 
jjiac.  Jiirr.  tit.  to  pay  the  debt  to  Lvle.     As  administrator  he  was  bound  by 

ObUgationa,  ^   j  j  ^ 

vni.  3.  p.  698.  his  oath  to  pay  all  just  debts  of  his  intestate  ;  and  the  word 
5.p.i65.G<Y<ri/.  ^^  bound^'*  which'  is  used  in  the  declaration,  iseqmvalent  to 
^^  compelled.'*  He  was  not  bound  to  stand  a  wii^  which 
would  have  iiijarcd  die  distributees  by  subjecting  the  estate 
to  unnecessary  costs  ;  and  it  must  be  presumed  the  justice 
'  of  the  claim  was  sufficiendy  proved  to  the  jury  last  impa* 
nelled  in  this  cause.  The  demurrer  to  the  evidence  is  not 
now  before  the  Court,  having  been  done  away  by  the  act  of 
the  parties  in  consenting  to  set  aside  the  issue  joined,  on 
the  trial  of  which  issue  that  depiurrer  had  been  tendered. 
But,  if  it  were,  the  Court  would  have  a  right  to  infer  from 
the  testimony  stated  in  it,  every  tljing  which  the  Jury 
might  have  inferred  against  the  party  demurring. 

But  all  objections  to  the  declaration  and  proceedings  were 
waived  by  the  consent  to  set  aside  the  issue  and  haye  the 
cause  tried  on  a  writ  of  inquiry  ;  which  was  equivalent  to 
a  cGvfcssion  ofjud^ent.  If,  in  fact,  (as  Mr.  Munford  cott- 
tends,)  only  a  p^rt  of  the  defendants  appeared,  and  gave  their 
consent  to  this  entr}*,  the  judgment  was  entered  agaii»t*£^fm 
only^  and  they  were  bound  by  tlieir  consent.  The  judgment 
could  not  have  been  entered  against  those  who  were  not  be- 
fore the  Court.  The  caption^  or  heading  of  the  entry,  is  al- 
ways merely  formal,  and  never  copied  in  making  out  the 
record  for  the  Superior  Court.  But  if  the  caption  of  dM: 
entry  proves  the  judgment  to  have  been  against  thtm  all,  it 
equally  proves  that  they  all  consented ;  so  that,  either  war, 
the  Judgment  is  right.'  If  the  executhnw2is  wrong,  it  might 
have  been  quat&hed  on  motion ;  but  it  constitutes  no  part  o£ 
this  record,  and  furnishes  no  reason  for  reversing  the  judg- 
ment. 
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Munford^  in  reply.  The  force  of  my  argument  is,  that,  al-  October, 

though /H3f/  ordif  of  the  defendants  appeared  and  consented,  s^'-no^z 

(for  none  but  those  on  whom  the  process  had  been  served  *'<>«  feoihert 

can  be  supposedy  without  an  express  entry  to  that  effect,  to  Mom's  MmU 

have.been  befi>re  the  Court,)  the  judgment,  in  consequence  . 
of  a  reference  to  an  erroneous  caption,  was  understood  b^'the 
clerk,  and  actually  entered  by  him,  against  thrm  all* 

Thursday y  November  30.  The  judges  pronounced  their 
•pinions. 

« 
Judge  Tucker.     The  appellee,  James  Moss^  brought  an 

action  of  debt  in  the  District  Court  of  Prince  Edward^  , 

against  the  appellants,  upon  an  obligation  to  himself  as  ad- 
ministrator of  James  Mqss^  deceased  ;  the  writ  was  return- 
ed executed  on  Peter  Guerrant  and  William  Moss^  two  onlify 
of  MX  defendants  named  in  the  writ ;  a  copy  left  for  Francis 
MosSy  another  of  the  defendants,  he  being  not  found  ;  and 
die  three  other  defendants  were  returned  no  inhabitants  of 
Buckingham  Count}',  to  which  the  writ  appears  to  have  been  . 
directed. 

At  rules  held  in  the  office  on  the  appearance  day,  a  con- 
ditional ju(]^;ment  was  entered  against  Peter  Guerrant  and 
WiUiatn  Moss^  on  whom  the  first  writ  had  been  served ;  no 
separate  order  seems  to  have  been  made  as  to  Francis 
Jfossy  for  whom  the  sheriff  had  left  a  copy ;  but  an  alias  ca^ 
pias  was  axvarded  generally,  as  well  against  those  defendants 
who  were  returned  no  inhabitants  of  the  county,  as  against 

HIM. 

The  record  nientions  that  no  return  is  endorsed  upon  it ; 
whedier  it  was  ever  issued  does  not  appear. 

By  the  33d  sect,  of  the  District  Court  Law,  Rev.  Code^ 
voU  1.  c.  66.  p.  79.  where  the  sheriff  shall  return  that  the  de- 
iendiPt  is  not  found  within  his  bailiwick,  (which  return  the 
law  pi;ohibits  him  from  making,  unless  he  shall  have  actual- 
ly becte  at  the  dwelling.house,  or  place  of  abode  of  the  de- 
^sndant,  and  left  a  copy  of  the  writ;  ibid.  p.  122.  c.  80.  s.  15.) 
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OcroBCK,    the  pbanttf  B»jr  cktiersueotitasalfat  or  a^rfuritt 
y^^->r^    until  the  defendant  shall  be  Mrrested ;  or  a  te%U0um  ctfun 
Mossk^ihen  inhere  he  BbaU  have  removed  imo  anocber  Coiaity ;  w  may, 
Motys  Adml-  at  hia  election,  sue  out  «n  attadment  agpRnsi  the  estate  of 
tke  defendant  to  force  an  appearance*    And  by  c.  66.  a.  41* 
p.  aa  (  District  Court  l^w,)  on  the  return  of  A»pbiri49y  tkat 
the  defendant  js  not  to  be  found,  the  Court,  inatead  of  the 
process  to  outlawry  formerly  used,  may  order  a  proclama- 
tion^ warning  the  def<3ndimt  to  appear ;  which  if  te  €aSa  to 
do,  the  same  proceedings  shall  be  had,  and  the  saoaa  ju^- 
nient  given,  as  in  other  cases  of  default*  But  here  the  plain* 
tiiF  proceeded  in  neither  of  those  cases  although  so  ckily 
pointed  out  by  the  law.     He  seems  to  have  coateoied  hioa- 
self  with  the  service  upon  two^  out  of  six 
and  to  have  proceeded  to  take  a  aeparau  judgment 
them  ;  unless  indeed,  by  declaring  against  the  Vfktk  sis  aa 
in  cvsTODT,  (thou^  the  record  shewa  the  contrary  as  to 
four  of  them,)  we  ouist  be  enforced  to  understand  the  judgw 
ment  as  rendered  against  die  whole,  instead  of  the  two  ontyt 
on  whom  process  was  served* 

According  to  tlie  practice  in  England^  when  the  pbuniiff 
leaves  a  chasm  in  the  proceedings  of  bis  cause,  as  bfoot 
continuing  the  process  regularly,  from  day  to  day,  and  fana 
time  to  time^  as  he  ought  to  do,  the  suit  is  Disc6irn«ini>  ; 
and  the  defendant  is  no  longer  bound  to  attend,  but  the  phoa* 
tiff  must  begin  again  by  suing  out  a  hbw  original^  oaualiy 
paying  costs  to  his  antmgonistt  3  Black.  Com.  Sd6»  We  are 
told  by  the  same  author,  that  the  several  writs  issued  m  sac* 
cession  to  compel  an  appearance,  being  grounded  on  the 
sheriff's  return,  must  respectively  bear  date  the  same  i»y^ 
on  which  the  writ  immediately  preceding  was  retimiaUa» 
Jbi4L2S». 

Aceording  to  diose  authorities  the  ontisslon  to  Me  oMIIm 
sttcceediog  process  prescribed  b}- Ae  act,  to  compel  4m  ap* 
pearafeoe  of  the  four  defendsmu  who  were  not  arrMedtipoa 
the  inrst  or  second  ^tfioij  was  miquestioDsUy  a  Mseoi^i- 
wjLiKis  of  the  suit,  as  to  ttosr'defcndantB.    Cmmt^moMy 
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thty  won  not  liriik  to  any  ^mber  arocccdbyor  juJgBwnt   ^^'fi^*^ 
^igflinft  tbeint  wwrfttt  thcv  hsd  yoluiitaiilv  aDDcafcd.  wsd    ^^*v^w^ 
ande  tbcoMdves  parties  to  the  suit,  cs  in  the  case  of  Bar*  Mo%koikei« 
mit  &  0^«^fW(  v»  ir<KMfi  £sP  UrquharU[a)    Whether  it  ap-  mJlhAtolt 
pears  by  die  record  that  they  haiire  done  so  or  not,  I  shall  ' 

preaeotiy  ioqiiire.  It  auiy  be  proper,  however,  to  notice  ('0  i  ^'^^»^ 
in  this  phce,  that  although  a  discontinuance  is  aided  afier  a 
werdkij  and  even  after  a  judgment  by  nil  dicit  or  non  mm 
sp|^rt»aftt9t  that  is  to  be  understood  where  the  defisndant  has 
actxiatty  0ff€ar§i;  and  not  where  there  has  been  neither  an 
appearance  nor  even  a  service  offrocesa  upon  him.  The 
Aniachiefr  and  inconvenie&ces  of  a  contrary  doctrine  would 
be  allafletber  JandrulsM^i 

An  office  judgment  having  been  entered  against  the  de* 
ftndanfi  Ater  Guerrant  and  IVUUam  Mom^  on  whom  the 
wrk  was  returned  executed ;  oo  their  motion  the  judgment 
was  set  aside,  and  thereupon  they  pleaded  conditions  per* 
fbmaed,  (without  praying  oyer  either  of  the  bond,  or  the 
conditkm,)  upon  which  issue  was  joined  and  the  suit  con* 
tinued* 

Afterwards  we  find  the  following  entry  on  die  record  ; 
diatataCottit  held  on  the  fifth  day  of  i^^  next  foUowing,  * 

oanerns  j^ahtus  by  iheir  ATTonMSTs,  and  thereupon  came 
a  j^79  &c«  when  9,  demurrer  to  evidence  was  filed  and  the 
jury  were  by  cement  of  parties  discharged  from  rendering 
any  verdict,  (not  even  assessing  conditional  daasages,)  and 
the  cause  was  continued  for  judgOMnt  on  the  demurrer  to 
evidence,  which  bejag  argued  at  a  subsequent  Court,  the 
Court  was  of  opinion  ^t  the  law  was  lor  the  plaintiff;  and 
dKFeopon  it  WM  considered  by  die  Court,  that  the  demurrer 
be  ^wamML^  and  the  suit  w^  continued  till  the  next  term; 
when,  by  amsent  of  parties,  the  issue  joined  in  the  suit  was 
set  aside,  and  .•  writ  of  inquiry  mvarded;  which  wns  forth* 
with  executed  and  damages  a^aessed  to  39U  4».  Qdl  and  then 
die  record  pfoeaeda ;  Theiefore,  it  b  eoiteideved  by  the 
Court,  that  die  plaintiff  recover  ngsinat  tlm  bM  d^mdtmm 
^mt  nammg  dirai)  his 'nt^tn  afbresakl,  lie.     £»cntio« 
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^^'muT^^'    appears  to  have  been  issued  against  all  .the  defisiidaiits 

v^'-NOk^    named  in  the  writ  ;  which  is  the  first  notice  taken  of  any 

MoBikoUicrt  of  them  by  name  (except  P^ter  Guerrant  aod  WUtiam  Mo9^^ 

Mofs's  AdipU  on  whom  the  writ  was  returned  executed,)  in  any  part  of 

nbtrutor.  •       i        i     i         •  r 

.      .....  the  proceedmgs  except  m  the  declaration,  from  the  time-of 

awarding  an  alias  capias  against  all  those  upon  whom  the 
writ  was  not  servecL 

This  short  abstract  of  the  record  exhibits  a  tissue  of  c/^/- 
cal  and  practical  errors  and  omissions,  unfortunately,  for  the 
administration  of  justice,  but  too  frequent,  in  the  rectus 
brought  before  this  Court.  If  the  fact  were  that  aU  the  de- 
fendants named  in  the  writ  did  ^/ybrar. previous  to  the  trial 
of  the  issue,  and  plead,  and  proceed  to  the  tcial,  there  ought 
to  have  been  a  special  entry  to  that  effect,  as  in  the  case  of 

(a)  I  U'iuh,  Bamett  &f  Woolfolk  v.  Watson^  i^c*(,a)  For  I  can  by  no 
means  agree,  that  a  person,  against  whom,  a  suit  is  brought, 
shall  be  charged  as  if  he  had  appeared,  unless  the  record 
clearly  manifest  that  he  did  so.  The  woi^  parties  properly 
and  exclusively  appears  to  apply  to  those  who  were  already 
in  Court ;  and  not  to  those  who,  though  named  in  the  writ, 
may  possibly  have  been  dead,  or  absent  from  the  County  or 
the  Commonwealth.     Three  of  the  defendants  named  in 

«  the  writ  are  returned  no  inhabitants  of  the  County  to  which 

the  writ  was  directed ;  no  presumption  of  notice  to  them  is 
therefore  to  be  made ;  and  nothing  short  of  an  actual  a{^ 
pearance,  in  person^  or  by  an  attorney  appearing  for  them 
by  name^  so  as  to  be  chargeable  for  a  fraud,  or  miscoodiH^, 
in  appearing  for  them,  without  being  duly  authorized,  ought 
to  be  received  as  evidence  of  an  appearance  by,  or  in  behalf 
of  those  defendants,  or  any  others  against  whom  process  bad 
not  been  returned  executed.  The  judgment,  therefore,  as 
^  against  all  the  other  persons  nsuned  in  the  writ,,  except  P^ter 
Guerrant  and  William  Moss^  if  any  such  were  watered,  was 
clearly  erroneous.  But,  here,  for  want  of  that  ckricaljn^ 
cision  often  so  much  neglected,  I  am  at  aloes  to  say  windier 
,  any  judgment  ivas  rendered  against  them,  or  not.  The  judg- 
ment is  against  ^*  the  saidJeferi.(bmis<!^  I^iving  us  to  gues^ 
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who  were  meant  thereby  ;  <ii/ those  named  in  the  writ^  or    October, 
those  only  upon  whom  the  process  was  served*      The  exe*    v^^r^^^^ 
cution  indeed  shews  that  the  clerk^ Orhis  deputy,  understood  Moaskothen 
it  to  be  against  alI  without  exceptiorf:     But  I  apprehend  ^'j^lJiJ^^r™'" 

this  Court  cannot  take  notice  of  the  execution,  as  a  p<irt  of  — — 

the  record  in  the  original  suit.  As  to  the  judgment  on  the 
forthcoming  bond,  I  do  not  consider  that  as  before  us  upon 
this  writ  oi  supersedeas  which  was  awarded  only  to  the  origin^ 
al  judgment,  and  I  think  the  practice  in  this  Court  and  the 
former  General  Court,  "was^  not  to  consider  the  judgment  on 
a  replevy  bond,  or  forthcoming  bond,  as  brought  up  by  writ  . 
of  supersedeas,  to  the  first  judgment.  See  Ijtftwick  v.  .y^^- 
tw/,  1  Wash,  303.  The  case  of  Sayre  v.  Grymes^  and  Hoi" 
combe  v.  Pumal  and  others^  there  cited,  seem  to  have  pro- 
ceeded upon  similar  principles.(c7)  M  i  lien.  & 

My  first  impressions  were,  that  we  must  unders^nd  this  407. 
judgment,  as  the  course  of  the  proceedings  in  the  cause  re- 
quire that  it  should  be  understood :  that  is,  as  a  judgment 
against  Peter  Guerrant  and  William  3Ioss  onlv,  thej^  being 
the  only  parties  named  in  the  record,  who  appear  to  have 
been  served  with  process,  or  to  have  appeared  thereto, 
or  to  have  put  in  any  plea.  The  question  then  is,  whether 
the  judgment  be  erroneous,  as  against  them,  only. 

The  declaration  is  upon  a^'o/Vif  bond,  entered  into  by  six 
persons,  all  of  whom  were  named  in  the  writ;  on  two  of 
wiM>m  it  was  served,  and  against  the  rest  an  alias  capias  was 
awarded.  I  doubted  whether,  in  such  case,  the  plaintiff 
could  go  on  to  trial  against  the  two,  on  whom  the  writ  was 
served,  and  who  had  appeared,  and  pleaded  to  the  action, 
before  the  others  were  either  taken,  or  the  process,  which 
our  act  substitutes  for  the  process  of  outlawry  (Z»)  had  been  ,^s^  ^  ^^^r, 
isftued  and  dulv  returned  ;  but  I  am  informed  both  bv  the  ^'»'«  *  *-•  *^-  **- 
bar  and  by  Mr.  Brown^  the  clerk  of  this  Court,  that  the 
practice  not  only  in  the  District  Cotuts,  but  iq  the  General 
Courts  has  unifonnly  been  so.  Some  very  strong  objections 
to  this  practice  have  ocoasionally  presented  themselves  to 
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OcTOBKk,    my  own  mtnd,(a)  which  have  indeed  been  nnher  strength- 

y,^^^r^^    ened  by  the  decision  of  thb  Court  in  Lcjhmch  v.  Berke^JiJi) 

liowk  others  where  the  rule  laid  down  by  Judge  Lyons,  President,  ii^  tbst 

Mo9t*» ' AdmU  if  it  appear  by  the  declaration  that  theit  are  other  obl^jom 

pittrator.      in  a  joiwt  and  sereral  bond^who  are  neither  SOED  iwr  ST ATEp 

(a)  See  5  c«.  TO  BE  DEAD,  the  judgment  agsiust  the  other  obligors  b  erro* 

jtep.   90,    6  neous*     The  same  judge  on  another  occasion  said,  if  it 

1  WiU.^^  ^V9^^  ^t  A  *^t  ^  founded  on  a  joint  bond,  and  the  judg* 

Sew^r  £<Sw^  ment  is  only  sgainst  one,  it  will  be  arrested  by  a  Court  of 

473*  EdMri  ^^^^^^  although  uo  plea  in  arrest  of  judgment  was  filed  in 

V.  Carter.        the  Court  below,(c)  which  is  certainly  contrary  to  die  cor* 

Jimif:  M.       rent  of  the  late  English  authorities  coUected  in  1  Sounds 

W     ^        <|Q|^  ^  ^^^  ^^^  where  the  rule  seems  to  be,  that  it  must 

oppm  that  the  other  obligor  i#  aZfvr,  otherwise  no  advama^ 

can  be  taken  of  the  omission  to  sue  him  at  the  same,  time, 

but  by  i^ea  in  abatement.     Now  it  seems  to  me,  that  the 

inconvenience  (and  perhaps  injustice)  is  full  as  great,  where 

the  plaintiff  discontinues  his  suit  against  one  of  the 

«  gors,  although  named  in  the  writ,  as  if  he  had  not 

him  at  all  in  the  writ ;  especially  when  it  appears  probable, 
from  the  sheriff  ^s  return,  that  the  party  against  whooa  die 
"pfocess  is  discontinued,  was  a  resident  of  the  Coui^  t» 
which  the  writ  was  directed,  as  was  the  case  with  Frmncu 
UpMSy  far  whopi  a  copy  was  left.  For  these  and  other 
reasons  whidi  I  think  mi^t  be  (^ered,  I  stron^y  uMKoe  to 
overrule  the  practice,  although  apparency  sanctioned  by 
tiflM  and  by  the  usage  of  Courts,  for  which  I  entertaift  iha 
hi^iest  respect*  We  come  next  to  the  proceedings  at  the 
triaL  And  here  it  is  contended,  tlw  it  appears  by  the  bond 
which  is  spread  on  the  demurrer  to  evidence,  diat  the  breach 
is  not  well  assigned  in  the  declaration,  the  condition  bring 
to  pay  dieir  proportionable  paru  of  such  debts  as  the  «d» 
ministrator  might  thereafter  be  compelled  to  ps^,  whereas 
the  breach  assigned  is  die  non-pigment  of  dieir  pvopoiti^B^ 
of  a  debt,  whidi  he  was  bound  to  pay,  and  hadfmJby  ct»> 
^ffil  of  the  defendants.  But  I  am  of  opinion  that  the  breach 
is  well  enough  assigned,  being  according  to  the  true  laM^ 
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and  meahing  of  the  condition;  for,  if  an  adminiatrator  oi"  Octab*^, 
executor  be  bound  to  pay  a  debt,  and,  to  avoid  the  ex|.ense  ^„*-^^'v^ 
of  a  suit,  actually  does  pay  It,  with  the  consent  of  the  lega-  MoiskoU**^.^ 
tecs  or  distributees,  it  is  the  same  as  if  he  had  paid  it  after  Mom's  AcIm;. 
judgment,  and  much  more  for  their  benefit,  than  if  he  had  in- 
curred the  costs  of  a  lawsuit.  The  discharging  the  Jury, 
without  directing  them  to  assess  conditional  damages,  after 
the  demurrer  to  evidence  was  joined,  was  an  irregularity  by 
wWch  double  trouble  ^nd  expense  to  the  parties  was  incur- 
red ;  and  the  subsequent  letting  aside  the  issue,  and  by  cort" 
sent  impanelling  a  Jury  to  inc^uire  of  damages  after  a  judg- 
ment on  the  demurrer  had  been  pronounced  in  favour  of  the 
plaintifF,  appears  to  me  to  have  been  intended  ^  a  cure  for 
Chut  irregularity^  and  to  have  operated  accordingly.  I  can- 
not^ however,  help  noticing  a c/mcfl/ impropriety  in  entering 
the  judgment  on  the  demurt-er  to  evidence,  viju  that  it  be 
OVERRULED,  whereas  the  judgment  ought  to  have  been,  that 
the  plaintiff  should  recover  against  the  defendant  such  dama* 
ges  as  a  Jury  to  be  impanelled  for  that  purpo^  should  assess, 
the  former  Jury  having  omitted  to  assess  damages  condition- 
ally. We  come  now  to  the  fitial  judgment,  which  is,  that 
the  plaintiir  recover  against  the  said  defendants  his  damages, 
tec.  This  I  was  at  first  inclined  to  think  might  be  corrected 
by  tfic  insertion  of  the  names  of  Peter  Gudfrant  and  William 
Moss  (the  only  defendants  who  appear  to  have  been  before 
the  Cotut)  after  die  Word  defendants  In  the  judgment,  and 
widi  this  correction,  if  the  othet  members  of  the  Court  should, 
-have  beeh  satisfied  as  to  the  point  of  practice  before  noticed, 
1  thought  the  judgment  might  be  affirmed,  as  to  those  de- 
feiiddnta  oklt,  leaving  it  to  the  parties,  resp<^trvely,  to  pro- 
<:eed,  as  they  may  be  advised  as  to  those  points  which' ^ould 
not  be  taken \mder  consideration  upon  this  record.  But  I 
now  doubt  of  the  correctness  of  that  opinion';  for,  upon  Tn« 
specdng  the  record  more  minutely>  I  obftervfe^  that  the  decla- 
ration charges  all  ^  defendants  named  in  the  'writ^  as  ki 
O08TODT,  instead  of  charging  those  only  in  custodt^  c^>oii 
whom  process  had  been  duly  served,  Wl  mmiDg  ihe  tdtti 
Vol.  IV.  Q.q  - 
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OcTi>v#ft,  -  ilbsolutely  void.    Thb  judgment  is  tberefore  %oid^  «t  to 

\^'>r^    those  defiendmu  vrfao  were  not  in  Court :  but  it  b  a  joikt 

:>io«feoiiieTt  judgmeat ;  of  course,  it  would  seem  to  mc,  tbat  tt  nuat  bar 

Motf^Adni.  eironeous  as  to  all,  a  judgment  being  an  entite  Aioff^fl) 

pirtfitor.         jy^^  demurrer  to  the  evidence,  I  tUnk,  discovers  awyher 

(a)    1   Lord  error,  not  yet  noticed.     It  states  certMi  roateriid  eridence 

*  fxl2^ptetui&.,  given  by  one  witness  ag^niit  .tLL  the  dsfendants,  by  which 

J^^V^^^^^  I  understand  all  named  in  the  writ  and  deelarctioru    It  then 

•iu4!"^fe«  t!  proceeds  to  state  the  evidence  of  another  wimess  agamst 

i*ratt,ifc.      ^^Q  Qj  .f|{2  devekdakts,  without  naming  them.     Thb 

witness  clearly  thougjbt  lie  was  giving  evidence  in  a  catise  in 

which  all  the  defendants  were  parties,  since  he  speoks  of 

TWO  07  THEM*    Whiph  two  wcre  they  ?    The  two  who  had 

appeared ;  or  two  of  the  four  who  had  not  appealed  \     llie 

evidence  might  have  related  only  to  die  latter,  and  dierefore 

have  been  inadmissible  and  improper  as  to  the  former.  Thb 

brings  die  case  within  the  decbion  of  thb  Court,  in  Barret 

^Co.  V*  TazeivtlL,  1  Cali,223.  and  2  fVash.  281.  LefV.Tap- 

scotU 

Upon  the  whole,  I  think  the  judgment  erroneous,  as  to  oi? 
the  defendants,  as  well  Atnc  who  have  ap{>eared,  as  those 
against  whom  the  f  uit  was  discontinued,  and  that  it  ought 
to  be  reversed  entirely. 

Judge  RoAVE.  None  of  the  objections  moik  in  thb 
case,  seem  to  merit  a  particular  refutation  by  the  Courts 
except  this,  that  it  is  alleged  that  the  judgment  was  ren- 
dered against  all  the  six  defendants  mentioned  in  the  writ, 
whereas,  the  process  has  been  only  served  upon  two  of 
them.  It  seems  to  me,  however,  certain,  that  thb  b  not 
the  case,  and  that  judgment  has  been  rendered  agunst  die 
ttvo  tmiy.  Those  txvo  had  made  np  an  issue  with  the 
phuntiir,  and  had  gone  to  trbl,  while  the  others  had  not 
been  broug^  in  by  process,  nor  had  entered  dieir  appear- 
ance* On  the  Ifio/ between  the  phuntiff  and  the  two  de- 
fendants, a  demurrer  to  evidence  had  been  tendered  b\' 
^e  ^f(pndants^  and  joined  by  the  |daintiff;  wherenpom^ 
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fagr  conaent  ^  of  pardes^"  (here  undoubttdly  meanifig  only   €^To»Bm« 
the  tow  lirfrndants,  who  had  joined  issue  and  demurred     \^>r%^ 
to  the  evidence,)  one  of  the  jurors  b  withdrawn,  and  die  BloakoUiert 
demurrer  to  evidence  contmued  to  be  arg«ed«  Afterwards,  BM'tAdmi. 
at  the  next  Court,  the  record  states,  came  **  the  parties,''      '"'^'*^' 
and  die  demurrer  to  evidence  of  the  ^  defendants^  (i.  r. 
the  two)  being  argued,  judgment  is  given  thereupon  for 
the  pUintifi^  and  the  suit  is  continued  till  the  next  term. 
At  which  term  (continues  the   record)  came  ^*the  par* 
ties,''   and  by  consent    of  parties,  the  issue  joined  be* . 
tween  ^^  the  parties  in  this  mui^  (here  undoubte^y  stiU 
meaning   the  two)  is  set  aside,  and  a  writ  of  inquiry 
awarded  the  plaintifl^  whereupon  came  a  Jiiry,  who  assess- 
ed the  plaintifif 's  damages  to  391^  4f.  9d.  and  a  judgment 
was  rendered  against  ^^  the  defendants,"  (i.  e*  those  de- 
icndants  who  had  first  joined  issue  and  then  set  it  aude,) 
pursuant  to  the  verdict.    Nothing,  therefore,  can  be  clear- 
er,  in  my  apprehension,  than  that  the  judgment  has  been 
rendered  against  th^  two  defendants   only,  and  not  the 
others.  ^ 

The  setting  aside  the  issue,  has,  of  course,  waived  all 
objections  to  the  proceedings  on  the  demurrer  to  evidence 
exhibited  thereupon.  As  at  present  advised,  however,  I 
think  the  judgment  of  the  Court  upon  that  demurrer  waiB 
correct.  With  respect  to  the  transcript  of  the  judgment  now 
brought  up  by  certiorari ;  I  do  not  consider  this  case  upon 
^t  transcript  solely,  but  upon  it  in  connexion  with  the  re* 
cord  now.before  us;  and  striking  out  the  caption  thereof, 
which  would  certainly  not  have  been  properly  inserted  in 
making  up  the  record,  no  difference  results,  as  to  the  point 
in  question,  by  the  exhibition  of  this  latter  transcript* 

In  this  case  the  damages  found  by  the  Jury,  are  within  ' 
those  laid  in  the  declaration,  but  exceed  those  mentioned  in 
^he  writ.  If  the  matter  had  been  i  convereo^  the  judgmtot 
would  etitlhsLyt  been  correct ;  for,  in  that  case,  the  damages 
laid  in  the  declaration  would  have  been  extended toiht  stan- 
d?^  of  thos^  laid  in  the  writ,  by  virtue  of  the  act  of  jeo<« 
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OcTOBBA^   £nl8*(ei)     That  act  declares  that,  after  v^ict,  (or  a  writ  of 

^^^v^^/    lnqutr)%)  no  judgment  sbaUbe  reversed,  oazccoaut  of  a  mis* 

Mot»kochff«  take  of  auy  Jute^  siim^  name,  &c«  in  the doclarauon,  the  aamc 

V. 

Mons's  Aflmi-  being  riglu'in  anv  part  of  the  record  or  proceedings  .  In  the 

nisiniinr.         , 

.«,.....,..,,^  case  of  BooJ^  v.  Turnbull^,  {MS.)    I  gave  it  aa  my  opintoo 
^^\  '    '^fy*  that,  after  verdict,  all  »ums,  dates.  &c*  in  the  writ  were,  un- 

Code,   p.  Ill-  '  .  , 

der  the  act,  to  be  considered  us  incorporated  in  the  declara- 
tion, and  Vould  thus  correct  the  mistakes  contained  therein ; 
but  this  was  only  for  the  purpose  of  supporting  a  judgment* 
The  act,  its  object  being  to  f^/^/^orr  judgments  after  verdict^ 
declares  that,  after  verdict,  a  mistake  in  ^  dedaradon  riiaH 
not  be  objected;  if  the  date,  sum,  &c*  be  right  in  the  writ  or 
-other  proceedings.  The  act,  quoad  dates,  snma,  names,  8cc* 
and  for  the  purpose  of  supporting  judgments  after  verdkt, 
makes  the  writ  a  part  of  the  declaration ;  but  there  it  ^tops. 
It  certainly  does  not  (for  such  w^s  not  the  poKcy  or  object 
of  the  act)  make  it,  without  oyer,  a  part  of  die  declaration 
in  order  to  reverse  the  judgment.  This  idea  seems  to  have 
(a)  2  Woih,  governed  Judge  Lyons,  in  the  c^e  of  Stephens  v.  Whitv.{li) 
In  that  case  he*  says,  "that  now,  by  the  act  of  jeofcdlSy  the 
*^  declaration  may  be  amended  by  the  ivrit,"  (no  doubt  for 
the  purpose  of  attaining  the  object  of  the  act  as  aforesaid,) 
"  since  the  mistake  may  be  corrected  by  another  part  of  the 
i^  record  where  the  sum  is  rightly  stated ;  for,  although  you 
*\  cannot  have  advantage  of  the  writ  to  pkad  a  xuiriance^ 
"  without  craving  oyer  of  it,  yet  you  may  apply  to  it  to 
*^  amend  by,  though  oyer  was  not  taken."  So,  in  8  Co.  Rep. 
158.  Arthur  Blaciamore^s  case^  it  is  held  that, "  as  to  the  power 
^  of  reformation  and  amendment,  die  Courts  have  power 
**  only  to  do  il  in  affirmance  of  the  judgments  of  such  re- 
"  conli  and  proceedings."  Again,  it  is  held  in  1  Bac.  164. 
GwilL  edit,  that  it  is  **  a  general  rule  that  the  Court  will  make 
'  *'  no  amendment  that  will  defeat  a  Judgment ;  the  statutes  d* 
'**  lowing  amendments  in  affirmance  of  judgments  only.'* 

On  these  grounds,  although  the  verdict  and  judgment 
before  us  is  for  more  money  dian  the  sum  stated  in  dbe 
rvrity  jTt,  being  within  the  limits  of  that  mentioned  tnJAe 
3 
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dixlaratioTiy  I  am  of  opioion,  that  no  objection  can  now  be    ^^^T?"*^* 
taken  in  respect  of  the  variance,  and  that  the  judgment  b^      v.ir'v^^^ 

AFFIRMED.  MoM&oUierf 

V. 

Moss's  Adnik» 

Judge  Fleming,  This  is  a  case  of  considerable  difficuU 
ty ;  and  the  first  question  is,  whether,  in  an  action  of  debt 
on  a  bond,  where  several  are  jointly  and  severally  bound,  and 
orAy  part oi  them  arrested,  the  plaintiff  may  proceed  against 
such,  before  he  proceeds  to  outlawry  against  those  who  are 
not  arrested,  and  ^o  not  appear ;  or  must  go  on  to  proclof^ 
mation,  which,  by  our  act  of  Assembly^  is  substituted  for 
the  process  of  outlawry  in  England. 

The  cases  cited  from  6  Term  Rep.  328.  I  Stra.  474.  and 
1  Wils.  78.  do  not  seem  to  apply  to  the  present  case.  The  first 
was  in  a  joint  action  of  assumpsit  against  two,  who  were 
partners  in  a  brewery,  for  malt  delivered  to  them  by  the 
pbuntiff.  The  second  was  an  action  of  assumpsit  on  a  bill 
of  exchange,  where  the  defendant  pleaded  that  others  joined 
him  in  the  supposed  promises.  And  the  third  was  on  a 
joint  assumpsit ;  and,  one  of  the  parties  being  abroad,  the 
plailitiff  was  pbUged,  according  to  the  English  practice,  to 
proceed  to  outlawry  against  him,  before  he  could  go  against 
the  other  defendant.  These  cases  seem  to  me  clearly  dis- 
tinguisliable  from  the  one  now  before  the  Court,  (whiclv  is 
an  action  against  six  defendants,  on  a  joint  and  several  bond^) 
and  at  most,  relate  to  mere  mattei-s  of  practice,  in  England i 
and  ought,  in  my  conception,  to  have  no  effect  on  the  prac* 
lice  here,  which  has  uniformly  been,  for  more  than  half  a 
century,  in  cases  of  this  sort,  to  proceed  against  such  of  the 
defendants  as  may  have  been  arrested,  without  regai  d  ta 
others  who  have  never  been  so,  noY  entered  an  appearance  j 
and  I  am  not,  at  this  day,  for  changing,  or  disturbing  a  prac- 
tice that  has  uniformly  obtmaed  throughout  the  country,  for' 
so  great  a  length  of  time ;  especially  as  I  conceive  it  to  be; 
attended  with  no  injury  to  defendants,  and  is  very  convex 
cient  and  beneficial  to  plamtifis  in  ^expediting  justice.  I  am 
therefore  of  opinionf  that  the  |>laintiff  might  well  proceed 
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OcT0B£R,    against  the  defendants  who  were  arrested,  without  goin^  oft 
J^     to  procUunatioa  asainst  the  others. 

MonkocheiB  But  a  second  objection  is,  that  the  plaintiff  in  hb'  dedara* 
MoH*»  Admi-  tion  charged  those  defendants  not  arrested,  as  in  custody  i 
*  that  appears  to  be  a  mere  matter  of  Jbrntj  in  the  declaration, 

and  is  conformable  to  the  usual  mode  of  declaring  in  this 
country,  where  there  are  several  defendants,  and  can  neither 
obstruct,  embarrass,  nor  affect,  the  defence  of  those  who 
have  been  arrested,  and  appeared  in  Court  i  and  therefore  is 
a  matter  of  no  consequence ;  and,  after  a  discontinuance 
gainst  those  defendants,  might  be  struck  out  of  the  declara- 
don* 

The  Capias,  issued  the  3d  of  March^  1801,  to  Buckingkam 
Count}',  against  Francis  Moss^  Stephen  MoSs^  Willtam  Abss^ 
John  Spiers^  Richard  Davenport^  and  Peter  Guerrant^  on 
which  the  return  waft,  ^^  executed  on  Ptter  Guerrant  and 

William  Moss^  a  copy  left  for  the  defendant  Francis  BSoss^ 

he  not  being  found;  and  the  defendants  Stephen  M>ss^ 
^^  John  SpierSt  and  Richard  Davenport^  no  inhabitants  df 
^^  Buckingham  County.''  At  the  rules  held  in  the  dell's 
office  of  Prince  Edward  District  Court,  (to  which  die  writ 
Was  returned,)  the  6th  oi  April  following,  the  defetHtants  not 
appearing,  a  condidonal  order  was  entered  against  the  ifc^ 
fendants  Peter  Gueirfant  and  William  Jkhssy  and  an  aSas 
capias  awarded  against  the  other  defendants  i  and,  no  return 
having  been  made  thereon,  and  no  other  process  awarded 
Against  them,  there  was  a  discontinuance  of  the  cause,  as  to 
Francis  Moss^  Stephen  Mass,  Spiers^  and  Davenport ;  and, 
;l^  neither  of  them  afterwards  appeared,  and  vohmtnily 
made  hiihself  a  party  to  the  suit,  no  judgment  could  have 
been  rendered  against  either  of  them ;  though  the  derlr, 
notwithstanding  such  discondnuance,  has  awkwardly  imcrt^ 
ed  their  names  in  the  caption  of  some  of  the  subsequent 
orders  in  the  cause. 

On  the  6th  of  April j  1802,  the  office  judgment  whidi  had 

*  been  confirmed  against  the  defendants  Peter  Guerrant  and 

William  JUoss^  was  set  aside,  and  they  pleaded  that  thttf  htfi> 
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perfimned  the  cooditiocis  of  the  writbg  oUigatorj  in  d^    OiTOBsm, 
declaration  mentioDed,  and  issue  was  taken  thereupon.  >^^r^ 

At  a  subsequent  day  came  the  parties^  (to  wit,  the  pt^ntiff  stoMtc  otiMi& 
and  the  defendants,  Outrrant  smd  WilUam  Moss^  the  only  par^^  Moss's  Adml 
tieM  then  in  Churt^)  by  their  attorneys,  and  a  Jury  to  try  (he  °''^^'':^> 
isaue ;  at  which  trial  the  defendanU  (to  wit,  Guerrant  and  W. 
JH^ul)  denumred  lo  the  plaintiff's  evidence,  as  insufficient  to 
maintain  his  action ;  and,  by  consent  of  parties,  a  juror  was 
withdrawn,  and  the  cause  continued.  At  the  next  term  the 
demurrer  was  argued  and  overruled,  and  the  cause  furdier 
continued :  and  fU  a  subsequent  day,  by  consent  of  the 
partkej(to  wit,  the  plaintiff  and  die  defendants  Guerrant  and 
WilUam  Mom^  ^^  the  issue  joined  between  the  parties  in  this  suit 
'*  is  aet  aside,  and  a  writ  oif  inquiry  awarded  the  plaintiff;'^ 
whereiqKm  a  Jury  was  sworn  to  mquire  of  damages,  who 
found  that  the  phiintiff  hath  sustained  damages  by  the  occa* 
4ion  in  the  declaration  menUoned  to  39iL  4s.  9d.  besides 
oosts ;  on  which  verdict  the  Court  gave  judgment  diat  the 
plaintiff  recover  against  the  said  defendants^  his  damages 
aforesaid,  and  his  costs*  And,  whatever  advantage  the  defend- 
ants might  have  had,  on  a  supposition  that  the  demurrer  was 
iimproperly  overruled,  their  voluntarily  withdrawing  their 
plea,  setting  aside  the  issue^  and  consenting  to  a  writ  ofinqui* 
rt/j  was  a  complete  waiver  of  such  advantage,  if  any  they  had. 

It  appears  to  me  that  whenever  the  parties  are  mentioned 
flirou^hout  the  recofd,  after  the  common  order^  it  must  be 
confined  to  the  plaintiff  and  the  defendants  Guerrant  and 
William  Moss;  and,  when  the  defendants  are  mentioned,  it 
refers  exclusively  to  them  also ;  as  none  of  the  other  defend^ 
ants  named  in  the  writ  and  declaration,  were  ever  in  Court ; 
and  therefore  no  judgment  was,  or  could  have  been  rendered 
against  either  of  them*  Notwithstanding  which,  the  clerk, 
misconceiving  the  judgment,  and  mistaking  the  duties  of 
his  office,  issued  z^eri  facias  against  the  estates  of  them  all ; 
part  of  which  h^  been  levied  on  two  negroes  of  the  estate 
of  Francis  Moss^  on  two  others  belonging  to  Peter  Guerrant^ 
and  on  a  negro  man  belonging  to  William  Moss*    A  forth- 

Vo!.  IV.  R  r  .  * 
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OcTOBE»»  *  conung  bond  was  givea  by  Peter  Guerrani^  Frantic  MosSj 
v^^ /^    William  Moss^  and  yohn  Guerrantj  their  security,  and  for* 
Mowte  othen  f^ited,  and  a  judgment  on  motbn,  that  the  (daintiff  have  ex^ 
Moft't  Admi-  ;ecution  affsdnst  the  three  obliflors  first  named  in  the  bond* 

Distrator.  ^  ^ 

-  It  seems  to  me  mat  the  judgment  was  properly  renderea 

agiunst  Peter  Guerrant  and  William  Mms^  the  bebefit  of 
which  the  plaintiff  is  not  to  lose  through  the  mistake  or  mis* 
conduct  of  the  clerk. 

As  to  the  issuing  an  execution  against  the  six  ori^nal 
defendants,  taking  a  forthcoming  bond,  &c«  they  must,  ac- 
cording to  the  decision  in  the  case  of  Lejiwitch  &f  Wffe  ▼• 

to)  1  Wa^  Stovallj  (^c.{d)  be  considered  merely  as  ministerial  acU^ 
(unconnected  with  the  judgment  which  is  alone  before  thb 
Court)  and  cannot  be  regarded.  ^^  Errors  of  this  sor^ 
(said  President  Pendleton,  in  delivering  the  opinion  of  the 
Court  in  that  case)  ^^  can  only  be  rectified  by  the  Court 
^  from  whence  the  execution  issued,  subordinate  perhaps  to 
^  the  control  of  this  Court ;  but  it  must  come  by  appeal  from 
*^  the  opinion  of  that  Court,  given  upon  motion,  andcannoi 
<^  be  taken  up  collaterally  Upon  an  appeal  from  the  oriiginal 
**  judgment.'' 

The  supersedeas  was  quashed  as  to  Fronds  Moss^  Stephen 
Moss  J  John  Spiers  J  and  Richard  Davenport j  ^^  against  whom 
^  no  judgment  hath  been  rendered  by  the  said  District 
<^  Court,"  and  the  judgment  against  William  Moss  and  PeUr 
Guerrant  affirmed. 
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Currk's  Administrators  against  The  Mutual  .     j^<rvembef^. 

Assurance  Society* 

THIS  was  an  appeal  from  a  judgment  of  the  District  i.  hov  6r 
Court  of  Petersburg^  rendered  in  tayourof  the  Mutual  Atsu-  Aiembhr  ISl 
ranee  Society^  against  yames  Currie^  for  391  dcrilars  and  73  ^*^'  ^^^ 
cents,  being  the  amoimt  of  a  quota  required  from  the  defend-  ^  ^nnul  oraU 
am,  (as  one  of  die  persons  holding  buildings  in  a  town  in*  eorponitioii. 
aored  by  the  said  society,)  by  a  resolution  adopted  on  the  s.  x  mem- 
USth  of  February^  1805,  at  a  meeting  of  a  board  of  direc-  ISS^^iJ^^ 
tors  of  the  said  society ;  which  resolution  calling  for  the  f*^f*f^^ 
quota,  was  signed  by  ^^Al.  Jit'Roe^  President  M.  A»  S.^         ^  ^  act  of 

By  the  principles  of  the  original  law  organizing  the  socie*  rying  the*^ 
ty,  passed  in  17M,  houses  situated  in  the  country  and  in  origbti  aoror 
towne  were  mirtualiy  assured :  every  member  of  the  society,  ISSiISTl2b« 
whether  residing  in  town  or  couutry,  became  insurer  for  P^*^  ■'  J*® 

"  '  losUnce  ef  a 

every  other  member,  and  the  property  insured  was  mutually  legally  oonsti. 
pledged  to  make  good  the  losses^  hi^>pening  accidentally  by  of  the  add  lo. 
fire,  within  the  tertns  of  the  policy.  But  experience  havmg  Uu!t  Individiud 
evinced  that  the  losses  happening  in  the  country  bore  no  pro-  ^^"jJl^J'J^ 
pcMtion  to  those  in  towns,  the  legislature,  on  the  29th  of  ^*  meeting. 
Jamiory^  1805,  at  the  instance  of  a  majority  of  the  members     3.  Where  an 

^  ...  11  ^       ^  net  ^  in^^jp. 

of  the  society  either  personally  present  or  represented  by  poration  prc^ 
members  of  the  General  Assembly,  (as  authoria^ed  by  an  act  there  ahiji  be 
of  the  23d  of  January^  1800,)  passed  another  act,  eepara-  'to^t^^'^Tf 
ting  the  interests  and  risis  of  the  inhabitants  of  the  country,  3^thJfi^" 
front  those  of  the  towns,  so  that  Ae  countryman,  was  no  ^2^^  *** JV" 
lonver  liable  for  loases  by  fire  occurrinff  in  towns,  nor  the  president  be 
townsman  for  losses  occurring  m  the  country.  legally  eontti. 

Umler  the  original  act  of  incorporaUon,  the  society  were  and  ^^the^ 
authoriaed  to  adopt  rules  and  regulations  for  their  govern-  wUh  Uic  other 
ment,  which  they  were  at  liberty,  from  time  to  time,  to  alter  t^lS^^'har 
and  amend»(a)  In  pursuance  of  those  powers,  a  regulation  '"i^  ^^  P^- 
was  adopted,  by  which  the  business  of  the  society  was  to  he  pointed  a  it- 

rector. 
(a)  See  %liev.  Code,  ^ppendix^  No.  7. p.  (75^)  (76.) 


& 


SI4  Suprmne  Couri  ef  Jtppedi^ 

^7m)o^^'    nmnaged  b7  a  preaident  and  fourteen  directors ;  but  hy  die 

\^^>r^^^     act  of  1805,  above  Dientioned,($  9.)  it  is  declared,  diat  dme 

Ctorte'«    Ad-  it  ghall  be  in  future  only  three  directors,  outofwhc^  a  prcai- 

miRistTAtort  .^  » 

▼.  ^  dent  shall  be  chosen  ;*  prmukd  that  the  aocie^  should 

liffntcuil  Assa-  _ 

ranee  Society,  not  be  prevented  from  ^^  af^inting  more  than  duree  di- 
.  *'  rectors^  if  at  any  general  meeting  it  should  be  adjudged 

*^  that  a  greater  number  vere  necessary  for  the  wett  erdeiw 
a)  ML  p.  «« ing  of  dieir  affiari.''(a)  Shortly  after  the  passage  of  cUa 
law,  and  long  beibre  die  requisition  in  question  was  made^ 
Akxcmder  M^Rae  was  elected  president  of  the  board  of  di» 
rectors,  and  diree  odier  persons,  on  the  same  day,  were  ap» 
pointed  directors.  It  does  not  appear  that  the  presideih^ 
had  been  previously  chosen  one  of  the  directors,  oiui  of  whom 
BE  was  to  be  taken  ;  but  he  was  Certainly  appointed  1^  d^ 
same  electoral  body  by  whom  the  directors  were  choaen. 

After  the  elecdon  of  the  president  and  directors,  arequi* 
sition,  signed  by  the  president,  was  made,  calling  on  Ae 
town  members  for  half  a  quota,  but  not  on  the  country  mem* 
bers.  Currie  resisted  the  payment  of  diis  quota  on  twa 
grounds ;  1st.  Because  the  requisition  on  whidi  it  was  found* 
ed,  was  not  made  under  the  origirud  charter^  bitt  under  a 
oub$ejuent  acty  which  attempted  to  increase  his  risk  Without 
lus  consent ;  and,  3dly.  Whether  that  subsequent  act  be,  or  be 
toot,  obligator)'  on  him,  the  president  of  the  board  of  dU 
rectors  was  not  chosen  out  qfihe  directors,  according  to  die 
act  under  which  he  was  appointed ;  and,  consequ^n^,  there' 
could  be  no  legal  call  of  a  qiiota.  The  District  Court  gate 
judgment  for  the  3futual  Assurance  Society^  and  Currie  sp* 
pealed  to  this  Court-;  but,  pending  the  appeal,  he  havni§ 
di^d,  it  was  revived  in  the  name  of  his  administrators. 

George  K>  Taybr  and  CaU^  for  the  appellant^  as  to  the  first 
]^nt,  argued,  diat  the  legislature  could  not  lawfully  increase 
Curries  risk  without  fus  consent. 

Although  die  original  act  of  incorporation  was,  in^^rm,  a 
kcwy  yet  in  effect^  it  was  a  mere  compact  or  agreement,    ft 
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iBsas  not  uniform  and  umversal ;  it  ^d  not  compel  every    ^^^**' 
person  to  become  insured  ;  it  wiu  not  mandatory ;  but  left  v^^v^^^ 
every  person  at  liberty  to  agree  to^  or  reject  die  scheme,    nmistrat^ 
[They  cited  1  BL  Com*  44.  to  shew  the  definition  of  law.]      ^i^jt^J*  ^m^ 

A  charter  is  not  a  law,  but  a  compact  between  the  sove-  ^^^"^  Society. 
Kignaathoriqrofthestatefandacittxen.  Inf^itj^/izm/though  ' 
At  parliament  enacts  every  Jaw,'  fU  it  grants  no  charters* 
These  are  granted  by  the  king,  who  cannot  at  his  mere  plea* 
isure  revoke  them  ;  but  they  remain  unalterable  as  &te,  un« 
less  the  corporation  do  some  act,  or  are  guilty  of  some  omis- 
sion  which,  according  to  established  rules  and  principles  of 
law,  produces  a  forfeiture.  And  then  it  is  not  competent  for 
the  Aing  (one  of  the  contracting  parties)  to  determine  the 
^estion,  but  belongs  exclusively  to  the  tribunals  selected  to 
decide  all  other  coi^troversies  respecting  contracts. 

If  it  be  insisted  that  the  legislature,  in  this  case,  did  not  al- 
ter the  contract,  qgmmU  but  with  the  consent  of  the  other 
party  i  it  may  be  answered,  that  the  proxies  who  voted  for 
idiis  change,  were  delegated  to  give  effect  to  the  charter  emit      ' 
Vfosi  and  that  a  power  to  support  is  not  a  power  to  dgstrog. 

No  nodce  of  the  contemplated  change  was  given  to  the 
minority ;  and,  even  if  it  had,  the  act  of  the  majority  could 
not  bind  any  dissentient,  in  relation  to  a  change  in  the  con-  . 
stitution.  The  members  of  the  society  composed  one  cor* 
porate  body  for  the  performance  of  acts  within  the  limits  of 
the  charter ,  but  beyond  those  limits  there  could  be  no  cor- 
porate act.(a)  (a)  t  Ihrnae^ 

It  is  a  universal  principle  in  the  law  of  insurance,  that  to  153.  s  piuS^ 
change  the  nature  of  the  risk  after  the  policy  is  effected,  un«  ^^  555!^ 
less  with  the  consent  of  the  insurers,  is  to  determine  the 

The  terms  of  the  original  charter,  which  authorized  the  i9d. 
tociety  to  ^*  conclude  upon  such  rules  and  regulations  as  they 
^«  ought  judge  necessary,"  and  ^^  to  aker  and  amend  such 
^^  rules,"  did  not  give  them  audiority  to  change  the  consti^ 
turion  itseli^  They  only  related  to  fixing  the  amoiutt  of  die 
Quotas,  and  to  the  general  conduct  bf  the  society. 
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0cT09xnt        ThoQg^  tlus  judgment  was  founded  on  a  call  for  a  qooct. 


1809 


whidi  the  society  might  always  rightfiilly  make,  yet  the  call 
Currie*8   Ad-  ia  not  on  the  whole  society  according  to  the  original  charter, 

▼.  but  on  a  part  only, 

rtnce  Society!  The  act  of  1 794  being  a  contract  between  the  state  and  tfaa 
'~^"'— ■*  original  adventurers,  the  obligation  of  snch  contract  cannot 
be  impaired  by  the  state  without  a  violation  of  the  constita- 
tion  of  the  United  States.  Th^  obligation  is  impairedy  when 
the  legislature  say  that  repartition  shall  be  made  among  a 
party  «id  not  the  whale  of  the  members,  as  was  prescribed 
by  one  of  the  fundamental  rules  of  the  original  charter. 

2.  There  was  no  legal  president,  or  board  of  directors; 
consequently  there  could  be  no  legal  call  of  a  quota. 

By  the  terms  of  the  act  of  January^  1 805,  there  were  to 
be  **  three  directors,  oi/t  of  whom  the  president  shall  bef 
^^  chosen."  It  was  indispensably  necessary,  therefore,  diat 
the  president,  at  the  time  of  his  election,  should  have  been 
one  of  the  directors.  This  not  being  the  case  with  Mr» 
M^Raey  his  election  was  void. 

The  appointment  of  directors  was  but  one  step  towardr 
constituting  a  legal  board;  for,  until  that  was  over,  it  wa» 
uncertain  who  would  be  president,  or  who  directors.  During 
the  interval  between  the  choice  of  directors,  and  that  of  pre- 
sident, they  are  incapable  of  action  ;  for  they  could  not  by 
theirown  energies  mature  their  character;  but  it  depended 
upon  the  agency  of  the  society  to  perfea  it,  by  the  appoint- 
ment of  a  president.  The  appointment  of  a  president  was  a 
sine  qua  non  or  indispensable  requisite  to  complete  their  cha- 
racter, and  give  them  capacity  to  act;  and,  until  diat  was 
d(Hie,  every  attempt  to  form  a  board  or  do  any  corporate  acc 
^  was  a  usurpation,   and  the  proceeding  void.      It  is  like  the 

case  of  a  lease  made  by  a  person  appointed  bishop  of  a  dio- 
cese, who  was  never  ordained  or  consecrated.     For  want  of 
this  cerembny,  he  is  no  bishop  at  all,  and  the  lease  void, 
(a)  Bro.  Lea"  diough  confirmed  by  the  dean'and  chapter.(a) 
Abr.  W.   ^     *  ^  corporation,  during  the  vacancy  of  its  head,  can  do  na 
^.  x%.C^m.  act  but  appoint  onif.(^) 

478. 6  Fiii.«;0. 
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Tht  directors  wore  not  officers  defacto^  whose  acts  in  cer-    OoTosEm* 
tun  cases  may  be  valid ;  but  were  wurptrs*  >^r>r>t^ 

'  An  officer  ^/!ic/0  is  confined  to  9Mi;3i«^rfa/ or  jud!i<^  Carrie's   Ad« 

nere  matters  of  office,  which  he  is  compellable  to  ptrfiDrm ;  t.  , 

or  in  which  a  stranger  is  concerned,  and  had  a  right  to,  or  moe  Society. 
paid  a  consideration  for*     He  cannot  exercise  his  noM^  or  do  '—-*•«—-* 
any  kgutiuvot  act.    The  acts  which  an  officer  de  facto  nsay 
do,  must  be  such  as  are  absolutely  necessary,  for  the  preterm 
vatirni  of  the  society ;  such  as  are  expedient  to  prevent  ita 
final  dissolution :  and  not  such  as  contribute  to  its  conve- 
nience only.fa)  W  ^^-  ^o^* 
•   The  necessity  of  the  call,  m  this  case,  is  not  proved.     It  Knhxm,jin4r. 
was  therefore  an  abuse  of  power  to  make  it,  which  the  Court  r.  iuie  %Bm. 
not  enforce.     Nor  was  it  necessary  for  the  preservation       ' 


«f  the  society ;  for  that  might  have  existed  without  it,  till 
the  next  annual  meeting. 

"Mr.  Hay^  who  began  the  reply  to  the  argument  ofthe  ap* 
pellants'  counsel,  remarked,  that  the  record  presented  two 
^uesuons,  both  of  which  he  conceived  might  be  answered 
in  the  negative. 

The  first  question,  said  he,  is  this :  ^^  Did  the  fiuluiw  of  the 
^*  society  to  make  Mr.  M^Rae^  by  a  formal  election,  a  direc* 
^  tor,  before  they  elected  him  president,  invalidate  the  re* 
^  quisition  for  a  half  quota,  made  on  the  25th  Februarf/y 

The  second  is :  *^  Was  the  requisition  which  was  made  on 
^  the  owners  of  town  property  onhf^  void  on  that  account  f^ 

The  solution  ofthe  first  question,  he  said,  depends  on  the 
act  of  29th  January^  1805.  This  act  declares,  ^*  that  in  fu- 
^^  ture  there  shall  be  only  three  directors  out  of  whom  a 
^  president  shall  be  chosen." 

I  admit  that  Mr.  Af'Jiae^  was  chosen  president  widumt  die 

formality  of  being  previously  chosen  a  director.  ^On  the 

part  of  the  appellant  it  u  conceded,  that  in  every  other  re- 

^ct  the  election  was  regular  and  legal,  but  it  b  contended 
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OcTODBm,    thstt,  as  Mr.  It^Rcbt  was  fio(  first  chosen  diracfor,  and  then 

\^->r^    president,  the  election  was  substantially  defectiye, 

Carrie's  Ad-      The  diflerence  between  die  course  actually  pursued  and 

▼.  that  presented  by  the  tetter  of  the  law,  is  a  difference  in  form 

ni^^SMie^I  only.    If  diis  position  is  correct,  the  inference  that  the 

"""''**''""*  election  was  valid,  it  is  presumed,  wiU  not  be  controverted. 

Before  we  proceed  to  establish  dus  position,  it  is  proper 
to  explain  what  is  meant  by  the  terms,  ^  an  election  substan-^ 
**  tially  drfective,"  and  **  an  election  defective  in  form  orfy.** 
If  the  law  had  reqtured  that  a  director  should  be  a  citizen^ 
or  one  of  the  insured,  and  the  societ}'  had  elected  an  alien,- 
er  one  not  insured,  the  election  would  have  been  substantially 
defective,  because  the  act  of  making  an  alien  or  a  stranger  to 
die  institution  a  director,  would  not  have  made  the  former 
a  citizen,  nor  have  made  the  latter  a  party  insured.  But 
where  the  law,  as  in  this  case  prescribes,  diat  ^*  a  presidenf 
^  shall  be  chosen  out  of  three  directors,"  the  act  of  chposing 
a  president  makes  the  man  chosen  a  director,  and  gives  the 
qnalification  required. 

To  illustrate  th»  idea,  let  us  suppose  that  the  law  had 
been  literally  obeyed.  There  would  have  been  then  foor 
elections ;  three  of  directors,  and  a  fourth  of  a  (M*esident 
chosen  ^^  eui*^  of  the  directors.  But,  according  to  the  course 
pursued,  there  were  diree  elections  only ;  one  of  a  president, 
eo  nomine^  and  then  two  of  directors.  It  is  obvious  that 
the  result  is  precisely  the  same.  The  effect  contenspla- 
ted  by  the  law- is  attained.  A  president  and  two  directors 
are  appointed.  This  is  precisely  what  was  intended.  Tb^ 
society  did  the  sict  prescribed.  They  went  to  the  jdace,  in* 
dicated  by  the  law,  and  erred,  if  they  did  trr^  only  in  tskmg 
ft  shorter  road  than  that  which  appeared  to  have  been  marked 
outfor  them.  The  defect,  then,  if  there  be  one,  is  in  the  num^ 
ner,  in  the  form  of  die  proceeding,  and  not  in  the  result  of 
that  proceeding. 

Would  it  not  be  preposterous,  Mr.  Hay  asked,  to  suspmd 
«rto  embarrass  the.  proceedings  of  an  institution  to  tmpors- 
ant  to  the  community,  because  the  society,  m  occupying  the 
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pound  allotted  to  them  by  law,  had  advanced  to  it  by  taking    OcToenn^ 
three  steps  instead  of  four.  ^m^^v^Xh,/ 

llie  law  says,  **  there  shall  be  three  directors,   out  of  Cumc's   A't- 
**  whom  a  president  shall  be  chosen.**  v. 

It  is  obvious  that  the  president  was  to  be  a  director  ;  and  ,.ancc  Sotkiy 
It  is  equally  clear,  that  the  president  was  to  be  the  princi- 
pal director,  and  nothing  more. 

Now  let  us  suppose  that  the  law  had  said,  **  three  direc- 
**  tors,  out  of  whom  a  principal  director  shall  be  chosen  {" 
would  not  the  appointment  of  a  principal  director,  and  then 
of  two  other  directors,  have  been  a  rational  and  substantial 
compliance  with  this  requisition  ?  If  it  "would,  the  election 
in  the  present  case  is  good  ;  for,  whether  the  head  of  the  in- 
stitution is  called  president,  or  principal  director,  must  be 
regarded  as  a  circumstance  totally  immaterial. 

In  the  performance  even  of  covenants,  the  law  regards 
substance  only.  If  A,  binds  hhnself  by  an  obligation  to  B. 
to  execute  a  deed  for  conveying  an  estate  in  land  to  him,  for 
such  uses  as  he  should  indicate,  by  writing  under  seal ;  7?. 
b)  such  writing,  declares  that  the  conveyance  shall  be  made 
to  him,  to  the  use  of  C.  in  fee-simple,  and  A.  instead  of  con- 
veying to  B.  to  the  use  of  C  conveys  to  C.  immediately,  and 
in  the  first  instance,  the  contract  would  be  even  at  law  sub- 
stantially performed.  The  reason  is  obvious.  The  thing 
required  to  be  done  would  have  been  done.  If  the  convey- 
ance had  been  made  to  B.  to  the  use  of  C  the  statute  would 
have  executed  the  use,  and  C.  would  have  been  seised  in  fee. 
A.  therefore  in  conveying  to  C  directly,  performed  die  act 
really  intended  by  the  contract,  and  the  only  difference  is, 
that  the  estate  passed  from  A.  to  C.  in  a  straight  line,  and 
did  not  pass  circuitously  through  B. 

But  even  if  I  am  wrong  iti  my  construction  of  the  act  of 
29th  yanuary^  1805,  the  resolution  adopted  bv  the  society, 
on  the  very  next  day,  is  sufficient  to  justify  this  election, 
even  in  the  opinion  of  the  most  zealous  advocate  for  form. 
This  resolution  declares,  that  "  there  shall  be  three  direc- 
'  '^  tors  and  a  pfcsident."  The-words  in  the  law,  directiag 
Vol.  IV.  '  S  s 
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^^^J^n^^'    llie  appointment  of  a  president,  "  out  of  three  directors,'* 
v^^NT-^^     are  not  inserted.     If  the  question  then  depends  on  the  reso- 
Cunie's    Ad-  liition,  the  ground  of  the  objection  here  examined  is  placed 
V.  entirely  out  of  view. 

Mutual  Assu-         r»       •  • 

ranee  Society.  But  it  may  be  objected,  that  though  the  general  meeting 
might,  under  the  24th  section  of  the  act  of  1805,  increase  the 
number  of  directors,  they  were  still  bound  to  elect  a  presi- 
dent out  of  the  directors. 

This  objection  is  easily  repelled.  By  the  original  law  of 
incorporation,  (of  December^  1794,)  the  society  were  not  di- 
rected to  appoint  either  a  presid^ent  or  directors.  They 
were  empowered  to  appoint  as  many  agents  as  they  thought 
'the  business  of  the  institution  required,  and  to  name  them  ad 
they  pleased.  The  power  thus  given  they  exercised.  They 
first  appointed  fifteen  agents,  calling  one  of  them  pi^dent, 
and  the  other  fourteen  directors,  and  after  some  time,  au- 
thorized the  president  and  four  directors  to  constitute  a 
board  for  conducting  the  business  of  the  society. 

The  resolution  of  the  30ih  January^  1805,  is  manifesdy 
in  conformity  to  the  law  of  1794,  and  the  practice  under  it ; 
and  the  election  of  M^Rae^  is  in  conformity  to  that  resolution. 
The  election  therefore  is  good,  unless  the  law  of  December ^ 
1794,  is  quoad  hoc  repealed  by  the  act  of  the  29th  Jamtaryj 
1805. 

But  the  appellants  themselves  say,  that  the  law  of  1794 
Was  not  rei>ealed ;  tb.ey  contend,  that  it  could  not  be  repealed. 
It  is  not,  say  they,  a  law,  but  a  contract^  and  therefore  be- 
yond the  reach  of  legislative  control.  If,  then,  the  law  of 
1794  is  not  repealed,  and  the  election  is  made  in  conformity 
to  one  of  its  provisions,  this  part  of  the  subject  is  disposed 
of.  But  I  will  not  avail  myself  of  this  argument  intended  by 
the  appellants'  counsel  for  a  very  different  topic,  and  I  will 
shew  that  the  act  of  1794  ivas  not  repealed. 

By  this  act,  the  power  of  appointing  officers,  and  of  regula- 
ting elections,  is  given  to  the  societ}-.  I'he  24th  bectioa  of 
the  act  of  1805,  shews  that  this  power  was  not  meant  tabe 
taken  away.     A  president  and  t>vo  directors,  it  i&  true,  arc 
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mention«d,  and  their  appointment  is  prescribed;  but  it  is  Ocroni:::, 
expressly  declared  that  nothing  therein  contained,  shall  be  \^^>r>^ 
construed  so  as  to  prevent  the  society  from  increasing  the  Cun  i;  N    a,!. 

*  ...  rauiistralopii 

number  of  directors,  whenever  they  might  think  it  expedient  v. 

to  do  so.   The  fair  inference  seems  to  be,  that  the  legislature  ra;.ce  .-^  >  :t:v. 

wished  oiUy  to  make  an  experiment  with  three  agents  or 

managers,  leaving  it  however  in  the  power  of  the  society  to 

act  as  heretofore,  if  the  experiment  did  not  anssvcr  tlie 

design*  ^ 

The  argument  is  rendered  more  forcible  by  this  fact,  which, 
though  not  stated  in  the  record,  may  be  relied  on,  because  it 
is  authenticated  by  the  history  of  the  Mutual  Assurance  So* 
cietyy  as  it  is  exhibited  in  our  laws.  The  law  was  passed 
on  the  29th  January^  1805.  On  the  next  day  the  resolution 
was  adopted.  By  whom  ?  the  very  men,  who  had  on  the 
preceding  day  passed  the  law.  This  is  the  fact  to  which  I 
allude.  The  members  of  the  General  Assembly  are,  ex 
officio^  the  representatives  of  the  unrepresented  subscribers, 
in  tlieir  respective  Counties.  When,  therefore,  on  the  SOth 
January y  1805,  they  passed  a  resolution,  in  exact  confor- 
mity to  the  constitution,  as  exhibited  in  the  law  o( December, 
1794,  it  is  hardly  to  be  supposed  that  they  considered  this 
very  law  as  repealed  by  the  act  of  die  preceding  day. 

This  contemporaneous  exposition  has  been  alwa}'s  highly 
regarded  in  this  country.  A  very  striking  instance  is  fur- 
nished by  the  construction  put  on  the  14th  section  of  our 
state  constitution  ;  a  construction  to  which  it  is  manliest  the 
words  of  that  section  reluctaudy  submit,  but  to  which  they 
have  been  forced  to  yield,  because  it  was  fixed  upon  ihtm 
by  die  persons  who  had  framed  the  constitution. 

The  14th  section  alluded  to,  says,  that ''  the  two  hoifces  of 
"  Assembly  shall,  by  joint  ballot  appoint  Judges  of  the  Su- 
preme Court  of  Appeals,  and  General  Court,  Judges  in 
Chancerj',  Judges  of  Admiralty,  Secretary,  and  the  Attor- 
^'  ney-Genei*al,  to  be  commissioned  by  the  Governor,  and 
"  continue  in  office  during  good  behaviour.  In  case  of 
"  death,  incapacity,  or  resignation,  the  Governor,  with  the 
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October,    u  advice  of  the  Privy  Council,  shall  appoii^t  persons  to 
^i^r>r\^     *'  ceed  in  office,  to  be  apprmxd  or  displaced  l^'  both  houses*^ 

Cui  ie's  Art-       'f  he  first  sentence  of  the  paraempb  pro\'ides  for  the  im- 
T.  mediate  appointment  of  the  Judges.     'I*be  okl  govenunem 

rancc   •  cietv!  being  dissoIvcd,  there  was  of  course  an  end  to  the  jttdiciary 
'  establishment  ,^  which  fo^nred  a  part  of  it.   The  next  sentence 

of  the  section  provides,  that;  in  case  of  deaths  incapacity,  or 
resignation,  the  Governor,  with  the  >advice  of  Conncil^  shall 
appoint  per^ns  to  succeed  in  office,  to  be  approved  or  di^ 
placed  by  both  houses.  T^it,  plain  meaning  of  this  sentence 
onqtiestionably  is,  that  although  the  first  appointaoenta^  from 
the  pressure  of  th&  times,  were  made  by  the  Assembly,  va- 
ca?icies  were  to  be  filled  by  the  Governor,  with  the  advice 
of  the  Council,  by  the  appointment  of  persona  who  were  to 
be  approved  or  displaced  by  the  Assembly*  The  power 
of  approving  or  rejecting  persons  appointed  by  the  executive 
is  the  only  power  given  to  the  AssemUy  ;  yet  the  uniform 
practice  of  the  Icgisbture,  unquestioned  by  the  executive, 
has  been  to  disregard  the  appointments  made  by  the  execu- 
tive,  and  to  appoint,  whenever  they  thought  pitoper,  persons 
nominated  by  themselves  alone,  without  giving  any  vote 
for  displacing  the  officer  ap]X)inted  by  the  executive,  or 
waiting  for  any  farther  or  other  appointment  by  that  body. 
This,  I  conceive,  to  be  an  erroneous  exposition  pf  the  con-^ 
stitution  ;  but  it  was  adopted  by  those  who  made  the  consti* 
tution  itself,  and  may  now  be  regarded  as  completely  ipgraft- 
ed  in  it. 

There  is  a  principle,  or  rather  rule  laid  down  in  the 
British  adjudications,  on  the  subject  of  cojtporatipn  elections, 
which  merits  the  attention  of  the  Court.  It  is  said  that  the  ac* 
teptance  of  a  new  charter  does  not  abolish  the  right  of  dec- 
tion  under  the  first.  (See  26  Viri.  344.  Burr.  1656*  1661  .^^ 
If  this  position,  be  law,  its  application  to  the  pres^  <^e  ii^ 
obvious,  and  its  effect  decisive. 

It  is  also  laid  down  to  be  bw,  that  an  election  undtf  a 

.  byJaw  is  good,  although  the  charter  of  incorporation  may 

prescribe  a  mode  of  election  different  from  that  directed  in 
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^Conner.  I  confess  that  this  doctrine  does  not  seem  to  me  to   ^Tf^JI*^* 
be  perfectly  compatible  with  some  of  those  principles  under    >^r>r>^^ 
the  influence  of  which  so  many  charters  were  once  for-  Currie't  Ad- 
felted,  and  so  rnsmy  corporations  declared  to  be  dissolved*  ▼• 

But  the  Court,  by  referring  to  1  Stra,  314«  and  2  Kydon  imnoc Society. 
Corforathfts^  p,  200,  will  find  the  doctrine  which  I  have  " 

•tated.     {f  this  doctrine  be  correct,  its  application  also  must 
be  obvious  to  the  Court* 

I  will  take  leave  here  to  remark,  that  the  principle  con* 
mded  for  by  tke  appellants'  counsel  goes  farther  than  they 
have  chosen  to  acknowledge.  They  o|>ject,  i|  is  true,  to  the 
requisition  only.  They  have  no  occasiqpL  to  go  farther,  and 
they  keep  out  of  sight,  as  far  as  they  can,  the  inference 
which  BMist  foUow  the  admission  of  their  objectioQ.  If  the 
le^msiiion  is  not  avavlable,  because  the  election  was  irregu* 
lar,  every  other  requisition,  every  other  act  of  the  president 
and  directors  chosen  on  the  30th  January^  }805,  is  equally 
ineffectual  and  void.  In  fact  the  corporation  k  dissolved^ 
See  I  Black,  Com.  4$5. 

Thus,  if  the  argument  be  correct,  those  who  contend  thai 
a  contract  is  sacred  and  cannot  betouched  by  the  legislature, 
are  advocating  a  principle  which  destroys,  at  one  ^  fell 
^  swoop,"  every  contract  made  between  the  society  and  it% 
members* 

This  doctrine  of  dissolving  corporations,  in  consequence 
of  misconduct  in  their  officers,  to  whatever  extent  it  may 
^ave  been  carried  in  Eng^land,  is  hot  admissible  here*  Hie 
position  countenanced  in  many  decisions,  is,  that  if  a  cort 
poration  refuse  or  neglect  to  appoint  such  officers,  as  the^ 
are  directed  by  their  charter  to  choose,  on  the  dsij  prescribedi 
^e  corporation  is  dissdlved*  This  is  not  applio^e  lo  the 
case,  to  the  institution,  or  to  tins  country* 

In  the  present  case  there  was  neither  refusal  nor  ne|^ct« 
The  corporation  certainly  intended  to  comply  with  their 
charter*  Their  failure,  if  any  Cailure  occurred,  was  certiunly 
niiintentional*  If  the  members  composing  a  corporate  body,  . 
peremptorily  refuse  or  wilfully  neglect  to  appoint  their  of« 
leers,  at  the  time  prescribed,  their  conduct  may  perhapsi^ 
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OcTonen,    v^.Jih  some  appearance  of  propriety,  he  regarded  as  a  vo1ub« 

s„i#^>r-«^/     tnrv  suricnder  of  their  charter.     But  where  there  is  only  a 

Cwirii's    Ad-  mistake,  the  principle  docs  not  apply  even  ia  Enj^landm     It 

miniHiralor*  '  .  . 

"•  is  there  uniformly  admitted,  that  a  mayor  defactOy  is  com- 

T«nec  i3ucicH.y.  petcHt  to  the  performance  of  every  official  act.  The  person 
in  office  is  presumed  to  be  duly  elected  until  he  is  actually 
ousted  by  a  judgment  in  an  information.  12  Mod,  Rep,  25Zm 
J&  Vhi,  29G.  So  far  has  this  principle  been  carried,  that 
where  there  was  a  verditt  and  a  rule  for  entering  up  judg- 
ment against  a  mayor  defactOy  which  rule  would  be  absolute 
in  four  days,,  the  Court  refused  to  award  a  mandamus  di- 
recting the  corporation  to  proceed  to  the  election  of  a  mayor, 
the  office  not  being  considered  as  vacant  until  the  judgment 
of  ouster  was  actually  pronounced.     3  Burr.  Rep.  1386. 

A  rule  tending  to  destro},  or  even  to  suspend  for  a  time, 
80  important  an  institution  ought  not  to  be  extended  farther 
than  the  obvious  import  of  the  terms  in  which  it  is  expressed 
plainly  requires.  The  failure  spoken  of  in  the  books,  is  a 
failure  as  to  time :  the  failure  here  charged,  relates  to  man- 
ner only.  It  is  not  said  that  a  president  was  not  appointed 
until  it  was  too  late.  It  is  objected  only,  that  he  was  ap- 
pointed without  having  been  previously  chosen  a  director. 
The  distinction  between  a  deviation  from  the  law,  as  to 
time,  and  a  deviation  as  to  the  manner  of  an  appointment  is 
obvious.  If  the  chief  officer  of  a  corporation  is  not  ap- 
pointed when  his  predecessor  goes  out  of  office,  the  corpo- 
ration may,  with  some*  plausibility,  be  said  to  be  necessa- 
rily extinct.  There  certainly  is  a  moment  at  which  it  can- 
not perform  its  functions ;  and  the  English  books  say,  that 
its  capacity  cannot  be  revived.  A  new  charter  is  the  only 
rettiedv.  But  where  the  election  is  made,  where  the  officer 
is  appointed,  no  such  disability  ensues,  and  therefore  no  such 
effect  ought  to  be  produced. 

This  high  prerogative  doctrine,  which  has  been  abolished 
even  in  England^  by  express  statute,  has  no  sort  of  aoakigy 
to  the  political  institutions  of  this  country  ;  and  therefore 
ought  not  to  be  regarded.  The  convenience  and  welfare  of 
many  ought  not  to  be  suffered  to  depend  upon  the  integrity  or 
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attention  of  a  few,  unless  that  dependence  necessarily  results    October, 
from  the  nature  of  the  institution  in  question.    Ihe  welfare    y^r>r^s^ 
of  the  people  of  Virginia  must  necessarily,  in  a  great  mea-  Carrie's    ai^- 
sure, depend  on  the  patriotism  and  wisdom  ot  their  represent-  v. 

atives ;  but  it  would  be  absurd  that  the  police  of  a  populous  r»^  fio!!i^y" 
city,  should  be  suspended  or  destroyed,  because  an  appoint-  — — — 
ment  which  ought  to  have  been  made  on  IMonday  was  made 
on  Tuesday yor  because  an  election  which  ought  to  have  been 
finished  by  one  o*clock,  was  not  concluded  until  two.     The  ' 

mischief  would  be  incalculable.  The  debts  due  to  and  from 
the  corporation  would  be  extinguished,  and  its  property  ac- 
quired at  a  great  expense,  for  schools,  work-houses,  &c. 
would  revert  to  the  original  proprietors.  Such  a  doctrine 
grew  up  and  flourished  in  the  time  of  Charles  II.  but  it 
was  found  to  be  too  rank  in  Great  Britain^  and  was  therefore 
cut  up  by  the  roots.     It  would  be  folly  to  transplant  it  here. 

This  doctrine,  even  if  generally  admitted,  ought  to  be  ex- 
cluded from  this  particular  case*  The  Mutual  AssurCince 
Society  unquestionably  constitute  a  corporate  body ;  but  it 
is  a  corporation  of  a  peculiar  kind.  T^he  society  is  formed 
for  the  express  and  sole  purpose  of  making  contracts  both 
general  and  permanent*  The  above  doctrine,  therefore, 
even  if  applied  to  corporations,  whose  powers  are  confined 
to  their  own  local  business  and  affairs,  is  not  applicable  ta 
one,  whose  transactions  are  coextensive  with  the  state, 
and  whose  existence  must  necessarily  be  of  the  same  dura- 
tion with  their  contracts.  Strange,  indeed,  would  it  be,  that 
the  society  should  avail  itself  of  its  own  neglect  to  extin- 
guish its  own  contracts. 

But  if  M^Rae  was  not  duly  elected,  he  was  not  a  usurper. 
He  was  at  least  a  president  de  facto.  A  usurper  is  a  mere 
intruder ;  one  who  exercises  the  functions  of  an  officer  with- 
out any  pretence  of  right,  without  even  the  form  of  an 
election.  An  officer  de  facto  is  one  who  has  been  in  fact 
appointed,  but  in  whose  election  there  is  some  irregularity 
or  defect,  which  being  proved  in  an  information  in  the  nature 
of  a  quo  warranto^  woijd  justify  a  judgment  of  ouster. 
against  him.     2  Stra.  1091.     1  Kyd  on  Corp.  451. 
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^^'iwS.**'  ^<^  the  acts  of  an  officer,  of  a  mayor  defacto^  arc  good^ 
\^^>rs^  A  prosecution  agsunst  him  makes  no  difference.  Until  judg- 
^JTJ^J^^'  ment  of  ooster  is  pronounced,  his  acts  are  valid,  and  his  right 
MaiuJ'A  ^  ^^  office  cannot  be  questioned  except  in  a  regular  prose- 
nmeeScMletjr.  cution  against  himself.  16  Vin.  113.  4  Com.  Dig.  153. 
——"^  1  ICyd^  312. 

The  policy  of  this  doctrine  is  obvious,  and  its  influence  is 
general.  In  some  cases  it  is  admitted  by  the  common  law,  and 
in  some  it  has  been  expressly  adopted  by  statute.  At  com- 
mon law  the  acts  of  an  administrator  improperly  appointed, 
of  an  administrator  de  facto  are  good«  3  Bac.  Abr.  51.  And 
by  statute,  (see  Virg.  Laws,  1  Rev.  Code,  p.  58.  §  5.)  the 
same  principle  is  expressly  adopted  as  to  clerks,  sherifis  and 
magistrates. 

Mr.  Hay  then  proceeded  to  the  examination  of  the  second 
question,  and  contended  that  the  requisition  of  the  half  quota^ 
though  confined  to  the  town  subscribers  only,  was  not  for 
that  reason  void. 

The  counsel  for  the  appellants  contend,  said  Mr.  Bay, 
that  the  legislative  act  which  incorporates  the  Mutual  Assw 
ranee  Society,  is  not  a  law,  but  a  charter,  and  that  a  charter 
is  a  contract  between  the  sovereign  or  state  and  the  grantees 
of  the  charter,  unchangeable  but  by  mutual  consent. 

Having  $tated  these  premises,  the  appellants'  counsel  veiy 
tbtgically  proceed  to  the  conclusion,  that  the  act  of  1805, 
which  separated  the  town  from  the  country,  is  repugnant  ,to 
the  law  or  charter  of  1794,  under  which  ali  the  subscribers 
wherever  situated,  in  town  or  country,  entered  into  a  con* 
tract  of  mutual  assurance. 

They  further  contend,  that  the  act  of  1805,  under  which 
the  requisition  was  made  is  void>  because  it  changes  the  con- 
tracts made  under  the  law  of  1 794,  and  because  by  the  con- 
stitution of  the  United  States,  no  state  can  pass  any  law  im^ 
pairing  the  obligation  of  contracts. 

This  b  the  substance  of  the  arguments  for  the  appellants 
fairly  stated*  To  both  of  these  arguments  one  remark  is 
applicable.     The  act  of  1 794  is  called  a  charter  -,  but  the  act 
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of  180^  18  csiUed  a  law*    ThU  diffc:rence  m  the  cknomina*    Octobbb, 

1809 

tk>a  of  the  two  legislative  acts,  which  seems  to  l)e  mude     ^^v"^^ 
without  any  design,  is  a  stroke  of  great  policy.   If  words  are  C"r1*'*   ^*" 
properly  called  things,  names,  especially  in  legal  science,  v. 

i|aay  with  still  greater  propriety  be  called  so.     This  truth  is  nuice  Socie^! 
e^M^mplified  in  this  case.     By  calling  the  first  act  a  charter,     - 
and  the  second  a  law,  the  counsel  for  the  appellants  thought 
that  they  secured  to  themselves  the  power  of  declaiming- 
against  a  violation  by  law  of  chartered  rights.     But  it  b 
too  clear  to  be  disputed,  that  if  the  act  of  1794  be  a  charter, 
and  I  conclude  that  it  is,  the  act  of  1805  is  a  charter  also, 
by  which  the  first  is  amended  ;  and  what  is  more,  amended 
at  the  prayer  and  application  of  the   incorporated  body* 
How  mudi  is  the  force  of  these  arguments  already  dimi- 
nished by  thus  calling  the  acts  of  the  legislature  by  the  names 
which  really  belong  to  them  i 

But  we  will  examine  separately  the  two  arguments  just 
stated.  The  first  assumes  a  point,  which  cannot  be  coxx* 
ceded.  A  charter  is  not  a  compact  between  the  state  and  the 
grantee  of  the  charter.  On  the  part  of  tl^e  state  there  is 
no  contract  express  or  implied.  The  state  is  not  bound 
either  to  gpive  to,  or  to  receive,  to  do,  or  to  abstain  from  do- 
ing, any  thing.  On  the  part  of  the  society,  there  is  no  ojbli- 
gatioQ  to  the  state.  On  what  ground,  then,  can  it  be  said 
that  there  is  a  contract,  when  neither  of  the  parties  enter  into 
any  sort  of  obligation.  The  idea  is  absurd.  The  real  cha*  , 
racier  of  the  act  of  1794,  is  this  ;  it  is  in  truth  a  charter  of 
incorporation  ;  a  grant  of  certain  rights  for  the  benefit  of  the 
grantees  only ;  a  law  authorizing  certain  persons  to  become 
insurers  for  each  other,  and  to  adopt  measures  adequate  to 
the  accomplishment  of  their  plan. 

The  propriety  of  this  defmition,  or  rather  description  of 
the  act  of  1794,  cannot  be  controverted.  It  is  collected  from 
the  law  itself.  How  far  this  charter,  or  any  other,  lies  at  the 
direction  of  the  legislature,  I  will  not  stop  to  inquire.  But 
it  is  manifest  that  the  qu(;stion  is  essentially  different  from 
Uiac  which  relates  to  the  control  of  a  legislature  over  its  con- 

VoL  IV.  T  t 
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October,    tracts.     Here   there  was  no  contract;  but  a  grant   onlf* 

\^^>r^^^     Over  grants  the  legislature  have  exercised  a  controls     The 

Corrje's   Ad-  Court  Will  remember  the  case  of  the  lower  James  River 

mmistraton  ^  •' 

▼•  Company.     They  were  regularly  incorporated  j  but  the  lesna* 

Mutual  Awa-  ^J  jj  .,.  .^ 

fanee  Soeiety/  lature  had  been  deceived  or  were  mistaken  m  a  ver)'  import* 
"""""^■"^^  ant  point  j  and,  according  to  the  charter,  as  it  stood,  the 
company,  who  were,  to  be  indemnified  by  a  toll  for  deepen- 
ing the  river,  would  have  received  toll  for  vessels  to  which 
Rocketts  was  accessible  N^ithout  the  aid  of  the  company*  On 
proof  of  this  fact,  the  legislature,  without  ceremony,  repealed 
the  law  as  far  as  the  mischief  extended,  by  exempting  from 
toll  many  whom  the  charter  bound  to  paj'  it.  The  propriety 
of  this  interference  was  never  questioned,  at  least  in  Court, 
although  the  company  had  incurred  considerable  expense, 
and  large  quotas  had  been  paid  by  the  subscribers*  The 
money  paid  was  sunk,  and  in  fact  the  scheme  abandoned,  by 
general  consent*  Fhe  question  was  decided  in  favour  of 
the  last  law,  by  the  deliberate  judgment  of  impartial  men. 
The  subject  was  very  generally,  though  calmly  discussed^ 
and  the  company  were,  I  believe,  at  length  convinced,  thi^ 
their  charter  cd  rights  were  not  quite  so  good,  as  the  natural 
rights  on  which  their  charter  had  encroached.  Nothing  but 
this  conviction  could  have  prevented  a  legal  investigation 
and  decision*  The  society  was  composed  of  men  who  •had 
wealth  and  influence,  and  many  of  them,  at  least,  had  no  sort 
of  objection  to  a  prosecution,  which  afforded  a  reasonable 
hope  of  procuring  a  judicial  condemnation  of  a  legislative 
act*  I  mentiqn  this  case  to  shew^not  only  the  opinion  of 
the  legislature,  but  the  general  opinion  of  the  people* 

But  it  is  not  necessary  for  me  to  contend  that  the  legis- 
lature possess  the  power  and  control  which  they  exercised  ir 
thiB  instance*  The  ciise  covers  more  ground  than  my 
present  argument  requires*  The  proposition  for  which  I 
contend  is  simply  this ;  ^'  that  where  the  legislature  grant  a 
"  charter  to  an  incorporated  body,  that  charter  may  be  altered 
**  by  the'  legislature  at  the  prayer  of  the  corporation  itself.*^ 
Admit,  for  a  mx^meht,  that  the  charter  was  a  compact,  the 
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propomtion  remains  equally  true.     The  parties,  that  is,  the    ^*TJ»""» 
6tate  and  the  corporation,  had  a  right  to  alter  it  by  mutual 
consent.     That  consent  was  given.     The  society  tn  their 
memorial  suggested  the  identical  alterations  established  by  wy^^J'  ^,^^ 
the  law  of  1805.  »«>««  St»citiy. 

But  it  is  objected  that  the  corporation  did  not  unaniooous-  " 
ly  propose  these  alterations,  and  that  every  member  of  the 
society,  like  the  members  of  a  Polish  diet,  had  Tiveto  on  the 
proceedings. 

In  the  first  place,  it  may  he  answered,  that  in  the  memo- 
rial no  notice  is  taken  of  any  exception  or  dissent;  nor 
does  the  fact  of  dissent  on  the  part  of  any  member  appear  in 
any  part  of  this  record.  The  Court  cannot  presume  such  io 
fact. 

Secondly ;  It  is  not  probable  that  any  objection  was  made. 
It  would  have  been  scandalous  to  have  made  it.  The  losses 
in  the  town  were  ^o  much  heavier  than  the  losses  in  the 
country,  in  proportion  to  the  sums  insured  in  each,  that  it 
was  palpably  unjust  to  continue  the  union  longer*  The 
proposition  ivas  as  clear  as  arithmetic  could  make  it. 

But,  in  the  third  place,  admitting  the  fact  alleged  to  be 
trtur,  it  b  unimportant.  A  majority  proposed  the  change, 
and  a  majority  had  a  right  to  bind  the  rest.  This  proposi- 
tion is  very  fully  supported  by  3  Bac.  Abr*  16.  and  Kyd  on 
Corp.  401. 

It  may  be  said^however,  that  a  majority  may  bind  the 
minority  only  in  cases  arising  under  the  charter  as  it  stands, 
and  not  in  a  measure  which  affects  the  charter  itself.  .This 
certainly  would  be  a  very  rigorous  and  unreasonable  doc« 
trine.  A  change  approved  by  ninety-nine,  is  not  to  be 
adopted  because  it  is  opposed  by  the  caprice  of  one ! 

It  is  not  only  unreasonable  in  itself,  but  unfounded  in 
law.  The  argument  is  obvious.  A  corporation  maybe 
dissolved  by  a  surrender  of  its  charter.  For  instance,  the 
mayor,  aldermen  and  corporation  of  a  city  may  surrender 
their  charter  to  the  government,  and  the  people  will  be 
.ix>U]id  by  its  acceptance.    Now  if  a  corporate  body  can 
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1809.  ^'  ^ 

v^^v-^^     majority  of  the  corpc»ration  may  consent  to  an  amendment. 
Corrie'a   A<1-       From    this  doctrine^   what  inconvenience  can  resukf 

lumistnitors 

▼•  There  is  no  room  for  declamation  here.     By  this  doctrine 

nmcc  Society,  chartered  rights  are  not  laid  at  the  feet  of  legislaUve  despo- 

"    tism.     If  no  alteration  is  made,  but  at  the  instance  of  a 

majority  of  grantees,  chartered  rights  are  safe«     It  is  idle 

and  visionary  to  suppose   that  the  grantees  will  conspire 

against  themselves.      * 

The  answer  to  the  second  argument  b  equally  obvious 
and,  conclusive. 

The  objection  is,  that  the  act  of  1805  is  void  according 
to  the  Constitution  of  the  United  States^  because  it  impaifB 
the  mutuality  of  the  contract  between  the  various  persons 
insured. 

If  it  can  be  proved  that  the  change  which  was  made,  I 
mean  the  separation  of  the  town  from  the  country,  might 
have  been  effected  if  this  law  had  never  been  made,  the 
objection  founded  on  the  constitution,  nmst  be  cottsklered 
as  unavailing* 

At  common  law  the  power  of  making  by-laws  is  an  easeatial 
ingredient  in  every  incorporated  association.  1 BL  Com.  476. 
2  Kyd^  100.  This  corporation,  therefore,  if  there  be  nothing 
in  the  original  charter  which  prohibits  it,  had  a  rigjiit  to 
alter  the  rate  of  insurance,  if  it  bore  unequally  on  die  HKm- 
bers  of  the  society,  or  to  adopt  any  other  measure  caku- 
lated  to  produce  the  same  efiect.  The  society,  instead  of 
altering  the  rate  of  insurance,  struck  at  die  root  of  the  evil, 
and  without  msdcing  calculations,  which  however  correct 
thefiy  might  not  afterwards  apply  to  a  diiereat  state  of 
things,  separated  the  interests  of  the  two  great  daases  of 
the  insured. 
*  The  act  of  1794  contains  no  such  prohibition*    On  tke 

contrary^  they  are  clearly  authorised  to  act  according  to  tfadr 
own  discretion.  By  the  2d  and  4th  sections  of  the  act  of 
1794,  the  subscribers  are  empowered  to  examine  the  system 
delineated  ia  the  law,  to  establish  ^uch  rules  and  regulad(W 
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as  they  might  d^em  expediest,  and  to  alter  them  at  pleamipei    ^TmV* 
By  a  £ur  construction  of  these  aectioos,  the  society  were    s^^sr^^ 
authorized^  to  do  that  which  has  been  since  done,  and  the  ^H^^V^ 
doing  of  which  gives  rise  to  the  present  controversy  :  and  ▼•      "^ 

there  csok  be  no  doubt^  that  if  the  society^  aeebg  die  pro-  rmnde  Sooiettf. 
bability  of  Ae  events  which  have  since  actually  occurred,     ' 
had  then  divided  the  town  and  country  interests  instead  of 
attempting  an  apportiomnent  of  the  ra^  of  iittorsace,  the 
legality  of  their  act  woukl  never  have  been  questioned* 

I  deem  this  observation  to  be  conclusive*  The  w^rds  of 
^s  law  are  different  from  those  generally  used.  Here  die 
members  are  authorized  not  only  to  establish  and  alter  re- 
gaktfods,  but  they  are  rel[uired  to  ^  examine  the  syBtem^^ 
and  then  to  establish  regulations.  Why  were  they  to  ex- 
amine the  system,  unl^s  after  that  examination  they  weife 
at  Itber^)  by  their  regulations,  so  to  modify  it  as  lo  make  it 
^fnoat  conducive  to  the  attaimnent  of  the  gtedt  object  di  the 
nutitutioQ  i 

But  what  is  ^  contract  Which  is  impaired  by  the  law  of 
1B05,  and  which  law  is  therefore  unconstitutional  and  void? 

The  idea  of  a  contract  between  the  state  and  the  society 
has  already  been  exploded. 

The  contract  is  only  between  the  individual  subscribers. 
It  has  two  parts  ;  the  first,  to  pay  the  quotas  required,  is 
implied  ;  the  second,  giving  a  lien  on  the  property  insured 
ibr  the  quotas,  is  express.  This  is  the  whole  contract. 
How  is  this  eoBtract  affected  by  the  act  of  1 805  ?  The 
members  are  still  liable  to  pay  the  quotas  required ;  the 
property  insured  is  stiU  bound  for  diose  quotas ;  and  the 
money  taised,  is  devoted  to  the  object  indicated  by  the  law 
^iA*.repanMJon  of  losses  by  fire,  l^he  only  difference  is,  that 
the  town  quotas  are  applied  to  the  indemnification  for  losses 
ha  town,  and  i  conveno  the  country  quotas  for  losses  in  the 
country.  Each  individual  is  as  certain  of  indemnification 
iKTW  as  he  was  before.  The  snbstailce  of  the  contract  is 
Utitouched  ;  and  though  all  the  subscribers  are  not  no^ 
bpondto  eadi,  yet  the  most  perfect  Tedprockyisinamtained, 
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OcTOBKR,    because  now  each  subscriber  b  not  bound  to  alL     In  odier 
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s,>^v^^     words,  if  the  country  subscribers  are  now  released  from 

Carrie't  Ad-  all  responsibility  for  town  losses,  on  the  other  hand,  they 

▼.  are  deprived  of  all  claim  for  contribution  upon  die  towns. 

nmoe  Society.  I  repeat,  therefore,  that  the  substance  of  the  contract  is 

untouched  ;  the  benefit  contemplated  by  the  contractors^  is 

as   much  within   their  reach  as  ever,  and  that  it  is  absurd 

and  irrational  to  contend  that  die  obligation  of  a  contract  b 

impaired,  where  every  man  is  bound  as  fully  and  effectually 

as  he  was  before  ;  especially  when  it  is  recollected  that  by 

an  express  provision,  every  individual  dissatisfied  widi  the 

institution  may  retire  whenever  he  thinks  proper. 

This  measure  originated  in  a  suspicion, '  that  the  country 
members  paid  more  than  their  fair  proportion  of  the  losses. 
Inquiry  converted  this  suspicion  into  belief.  Cakubuon 
.  proved,  that  though  their  losses  were  only  two-sevenths  of  the 
whole,  u  e.  20  dollars  in  70,  they  yet  paid  two-fifths,  u  r. 
28  dollars  in  70.  This  disproportion  operating  on  millions 
instead  of  tens,  struck  the  most  common  observer,  and 
justified  the  clamour  which  was  raised  agunst  the  institutioo. 
All  agreed  that  the  evil  ought  to  be  redressed.  The  only 
question  was  as  to  the  mode.  Redress  might  have  been  ob- 
tained by  lowering  the  premiums  in  the  country,  or  raising 
those  in  the  towns.  But  precision,  exact  equality  was  not 
attainaUe.  If  either  of  these  measures  had  been  adopted, 
time  would  probably  have  sl^wn  that  the  calculation  had 
not  been  correct.  It  was  wise,  therefore,  to  strike  at  the 
root  of  the  evil,  and  to  prevent  the  possibility  of  contro- 
versy by  the  division  which  has  been  made. 

A  town  subscriber  is  the  last  person  who  should  murmur 
at  this  arrangement.  Every,  day  losses  in  the  towns  become 
more  improbable.  No  wooden  houses  are  built ;  and  those 
which  are  built  of  brick  are  rendered  daily  more  secure 
against  fire. 

The  act  of  1805,  therefore,  does  not  impair  die  obUga^ 
tion  of  the  contracts  made  under  the  act  of  1794 ;  on  the 
contrary,  maintammg  the  contracts  in  fuUforce^  in  evtry 
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point  of  any  consequence,  it  places  the  parties  on  the  foot-    ^^"^  J,"*» 
ing  of  exact  equality  and  justice.  \^^>rs^ 

Even  if  the  contracts  in  question  were  in  some  degree  Coy^»  Ad- 

*  ^  nuniftratcnv 

changed  by  the  act  of  1805,  the  10th  section  of  die    ■  '  ■  ▼• 

article  of  the  Constitutidh  of  the  United  States^  could  not  nnoe  Society. 
be  brought  to  bear  upon  the  subject ;  because  in  the  first 
place  the  obligation  of  the  contract  is  not  impaired,  and  in 
the  next^  the  clause  under  consideration  could  never  have 
been  intended  for  a  case  of  this  description*  The  object 
was  to  prevent  the  states  from  passing  laws,  as  they  had  done, 
affecting  contracts  between  individuals  ;  such,  for  instance, 
as  making  lands  a  tender  in  payment  of  debts,  or  suspend* 
ing  executions ;  but  not  to  prevent  a  legislature  from  chang- 
ing a  charter  at  the  request  of  the  persons  chartered.  Sup- 
pose, when  this  section  was  submitted  to  the  convention,  a 
proviso  had  been  proposed,  excepting  from  its  operation 
cases  like  the  pro^nt ;  would  not  this  proposition  have  been 
rejected,  on  the  ground  that  it  was  unnecessary,  the  point 
excepted  not  being  within  the  purview  of  the  section  f 

The  Court  will  see,  that  on  several  occasions  the  Mutual 
Assurance  Society  have  acted  under  the  construction  here 
given  to  the  act  of  1794  ;  and  the  propriety  and  validity  of 
their  acts  never  have  been  yet  questioned.  At  one  time 
Aey  exempted  from  sale  all  property  but  that  which  might 
be  thereafter  subscribed  for,  and  at  another  released  all 
those  who  chose  to  give  up  the  premiums  paid,  and  abandon 
the  societ}% 

Mr.'  Hay  then  stated  several  other  cases  calculated  to 
Aew  that  the  society  had  uniformly,  and  without  opposition 
or  question,  acted  under  the  construction  of  the  act  of 
1794,  which  he   had  before  endeavoured  to  establish. 

Mr.  Hay  remarked^  that  the  objection,  which  states  that 
the  risk  had  been  increased  by  the  act  of  1805,  was  mani- 
festly the  result  of  misapprehension.  The  law  had  no  ef- 
fect either  on  the  elements,  on  the  habits  of  the  people,  or 
on  the  situation  of  the  buildings.     On  these  things,  and 
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^i«S"*'    these  only,  the  risk  depended.     The  act  of  1 805, .  ^.^^^ 

\^^\^^^  left  the  risk  where  it  was  be£Dre.  Nor  did  it  even  aiEect  the 
^?^/Si^^4't'  indemnification.  The  loser  is  as  secure  of  redress  now  as 
^^J*  ^  he  could  have  been  if  the  law  bad  never  passed. 
piDoe  Society.  He  then  concluded  by  saying  that  he  had  hitherto  ai^oed 
on  a  supposition  that  there  was  a  contract  between  each 
member  of  the  society,  and  all  the  others.  This  seeme4 
to  be  the  idea  which  the  legidature  entertained ;  but  in 
truth  it  is  not  correct.  The  contract  is  contained  in  the 
policy,  and  to  every  rational  or  substantial  purpose  is  a  con^ 
tract  between  each  individual,  and  the  society  in  its  corpo- 
rate o^city. 

[Mr.  Randolph^  on  the  same  side,  argued  the  cause  at 
great  length,  and  with  great  ability  ;  but  the  opening  arga«^ 
ment  of  Mr.  Hay^  and  the  concluding  one  of  Mr.  Wick/^ 
ham^  presenting  the  subject  in  every  possible  view,  we 
have  been  compelled,  in  order  to  prevent  repetition,  to  in- 
sert those  arguments  only.] 

Mr.  Wickham^  in  conclusion.  The  counsel  for  the  ap- 
pellants have  insisted  t^at  the  judgment  of  the  District 
Court  is- erroneous  on  two  grounds. 

1st.  That  the  Legislature  had  no  right  to  increase  or 
alter  the  risk  of  the  appellant  without  his  assent. 

3d.  That  admitting  thb  power  to  exist,  the  caQ  for  a 
quota  has  not  been  made,  in  cpnformity  to  the  act  of  Assenp 
Uy,  by  a  president  and  directors  duly  qualified. 

The  terms  of  the  first  proposition,  as  hud  down  by  them^ 
are  in  some  degree  vague  and  indeterminate.  The  word 
^  risk^  is  applicable  to  the  appellant  either  as  an  individual, 
or  as  a  part  of  the  corporate  body.  His  risk,  as  an  insured 
individual,  is  not  changed  by  the  act  in  question ;  as  a 
member  of  the  body  insuring,  it  may,  and  must  vary  ac- 
cording to  circumstances,  by  the  increase  or  diminution  of 
the  fund,  the  accession  of  new  members,  or  dropping  off 
tt  old  ones,  die  raising  or  lowering  the  premium  for  new 
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members,  and  in  various  other  ways*     The  words  ^^with'    October, 
**  out  Ms  consent^^"*  may  apply  to  him  as  an  individual  or  a     \^-^r^s^ 
member.     If  in  the  former  character,  he  is  bound  by  the  Cunie's   Aii- 
acts  of  the  legislature  ;  if  in  the  latter,  by  the  regulations  v. 

of  the  corporate   body.     No  doubt,  however,  they  meant  iavcc  society! 

his   individual  assent,  and  that  the  fundamental  laws  of  a  

corporate  body   cannot  be  changed  without  Uie  assent  of 
each  member  actually  given. 

In  the  present  instance,  the^  are  changed  by  the  authority 
of  the  government,  and  with  the  assent  of  the  corporate 
body  in  its  corporate  character,  but  not  that  of  each  indivi- 
dual member* 

It  is  admitted,  on  the  part  of  the  appellees,  that,  as  a  cor- 
porate body,  they  owe  their  existence  to  their  fundamental 
.laws  and  cannot-change  them. 

I   will  examine  the  power  of  the  legislature  on  three 
grounds  ;  1st.  On  general  principles  ;  2d«  The  Constitution 
of  Virginia  ;  and,  3d.  That  of  the  United  States. 
1st.  On  general  principles. 

The  supreme  power  of  a  free  government,  cannot 
change  its  own  organization.  If,"  for  instance,  the  legisla- 
ture consists  of  two  branches,  one   cannot  vote  the  other 

0 

useless  and  act  without  it,  nor  can  the  legislature  annul  the 
powers  of  the  executive  body.  By  such  a  change  the 
government  would  no  longer  be  the  same,  and  a  revolution 
would  be  effected. 

But  in  every  country,  whether  free  or  not,  the  govern- 
ment must  have  the  power  of  calling  forth  the  resources  of 
the  state,  of  commanding  the  persons  and  property  of  its 
citizens  as  the  public  exigences  may  require,  and  occasion- 
ally their  regulations  must  embrace  only  a  portion  of  the 
community.  Laws  may,  be  either  general  or  particular  ; 
may  apply  to  all  the  citizens,  to  particular  classes  or  to  indi- 
viduals. In  time  of  war,  for  example,  they  may  order  out 
aU  the  militia,  or  that  of  panicular  districts,  and  may  im- 
press the  property  of  individuals.  Laws  establishing  roads. 
Vol.  IV.  U  u 


»mmi 
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OcTOBSR,    ferries^  and  milb,  frequcndy  affect  the  property  of  few^ 

s^^^r^    cind  sometimes  single  persons,  and  acts  divorcing  husband 

Cuirie*v   Ad-  and  wife,  (as  in  the  case  of  TumbuU  and  xuife^  and  tlie 

▼.  sale  of  lands  of  infants,  (as  in  that  of  JUincfr  and  TaSefer* 

lauiceSo^i^'  roy  1  Cally)  aie  frequently  passed,  and  no  one  doid>ts  their 

-     being  within  the  scope  of  legislative  authority. 

Such  laws,  however  well  intended,  are  frequent^  unjual, 
or,  occasionally  produce  injustice  ;  but  they  are  not  the  less 
valid«  One  at  least  of  my  Opponents  will  agree  that  the 
act  which  enforces  militia  fines  on  the  citia^ns  of  Richmond 
more  than  twice  as  great  as  on  the  citizens  of  die  state  at 
large,  is  highly  unjust,  yet  he  has  never  contended  that  it 
was  void. 

So  too  they  may  create  corporate  bodies,  such  as  banks^ 
trading  companies,  and  corporations  for  the  government  o( 
towns,  give  them  a  perpetual  existence,  and  confer  on  them 
rights  and  duties  difi'erent  from  those  of  other  citizens. 
The  ostensible  object  of  these  laws  is  the  public  good,  yet 
in  particular  instances  it  may  be  grossly  naistaken,  and  the 
law  will  still  be  obligatory. 

Generally  speaking,  the  power  of  making  laws  canies 
with  it  the  power  of  revoking  them,  otherwise,  one  legisla- 
ture will  possess  a  greater  power  than  succeeding  ones. 

If  by  means  of  deception  on  the  government,  a  taw  is 
obtained  vesting  rights  in  individuals  destructive  of  the 
public  good,  and  against  common  right,  a  power  must  exist 
somewhere  of  annulling  such  laws ;  and  if  there  is  no  par* 
ticular  regulation  to  the  contrary,  this  power  must  reside  in 
the  legislature,  or  that  body  which  exercises  supreme  au- 
thority. 

But  it  is  objected  that  laws,  such  as  the  one  in  quesuoo, 
%re  in  their  essence  contracts,  and  that  the  government, 
being  but  one  of  the  contracting  parties,  cannot  cancel  tfaem 
without  the  consent  of  the  other.  Admitting  them  to  be 
contracts,  it  does  not  follow  that  a  government  b  sAwifs 
bound  to  carry  them  into  effect.  Treaties  are  national  con- 
tracts^ and  yet  there  are  cases  in  which  states  are  warranted 
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^in  refusing  to  execute  them*     Independent  nations  acknow-    Octobeh, 
ledging  no  superior,  have  no   common  judge,  and  each,     ^^^^v^^z 
taking  the  ^consequences  of  doing  wrong,  must  judge  for  Cnrne's    Ad. 
itself.     By  contracts  with  individuals,  the  state  cannot  be  t. 

more  firmly  bound  than  by  treaties ;  and  individuals  who  nmee'sootety! 
have  no  means  of  controlling  their  dedsions,  elccept  in 
extreme  cases  mu&t  acquiesce. 

This  doctrine  it  may  be  objected  goes  to  establish  in  go- 
vernment **  the  tight  divine  to  govern  wrong^'*  but  what  are 
the  consequences  of  the  opposite  opinion  I  If  every  indi- 
vidual can  judge  for  himself  whether  a  law  is  according  to 
moral  right,  and  whether  the  state  is  authorised  in  any  par^- 
ticular  instance  to  depart  from  its  contract,  or  has  in  fact 
violated  it,  how  is  obedience  to  the  laws  to  be  sustained  ? 
'  And  if  a  public  body  is  invested  with  the  right  of  deciding, 
that  body,  quoad  hoCj  becomes  the  supreme  power  of  the 
state. 

Governments,  like  individuals,  are  under  a  moral  obIi<« 
gation  to  do  right,  and  every  breach  of  faith  in  either,  is 
immoral.  Free  agency  implies  the  power  of  doing  well  or 
in,  and  cannot  exist  without  tkis  power.  Error  is  incident 
to  human  nature,  and  in  a  doubtful  case  between  a  govern* 
raent  and  an  individual,  what  unerring  standard  of  right 
can  be  resorted  to  ? 

I^  ordinary  cases,  a  change  of  rulers  by  the  accustomed 
mode  of  election,  is  a  sufficient  security  against  unjust  or 
imequal  laws,  and  the  proper  remedy  for  such  as  have  been 
enacted. 

No  doubt  laws  may  be  so  flagrantly  unjust,  and  oppres- 
sion so  great,  as  to  authorize  every  individual  to  refuse 
obedience,  and  to  stand  up  in  support  of  the  outraged 
rights  of  humanity  ;  but  when  things  are  brought  to  thfe 
point,  the  government,  no  longer  answering  the  purpose 
for  which  it  was  established,  ceases  to  exist,  and  a  revolu- 
tion is  effected*  In  such  a  conjuncture  the  decision  is 
made,  not  by  the  ordinary  tribunals,  but  by  the  people  at 
large.     So  far  on  general  principles. 


r» 
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October,        2d-  On  the  Constitution  of  Virginia. 
\^r-r^>t^         I  <lo  °ot  deny  that  among  the  infinite  variety  of  modes  in 
CurrieV   Ad-  which  different  governments  may  be  organized,  the  su- 

ministr&tors 

T.  preme  power  may  be  so  distributed  as  diat  a  public  body^ 

Mutual  Ann-        ^  %       •         %        >■        ^«*.  •       .  .        • 

t-nnoe  Society,  not  havmg  the  right  of  origmatmg  or  enacting  laws   m  the 
'  first  instance,  may  be  so  constituted  as  to  possess  the  power 

of  pronouncing  on  the  validity  of  those  that  are  enacted  by 
the  ordinary  legislature ;  and  I  have  no  doubt  that  under  the 
constitution  of  Virginia^  there  might  be  laws  enacted  which 
this  Court  would  be  bound  in  the  ordinary  exercise  of  its 
jurisdiction  to  declare  null  and  void.  If,  for  instance,  the 
legislature  should  take  on  itself  to  decide  on  a  controverted 
judicial  question  between  two  individuals,  the  law  would 
be  void  as  violating  that  part  of  the  constitution  which  re- 
lates to  the  organfzation  of  the  government,  and  provides 
that  the  legislative,  executive,  and  judiciary  power  shaU  be 
kept  separate  and  distinct  from  each  other. 

The  act  in  question  canhot  be  said  to  be  an  invasion  of 

the  power  of  the  Judiciary.  In  every  judicial  question  there 

must  be  a  controversy  and  three  parties,  the  actor ^  reusj  and 

judex  ;  here  the  controversy  was  not  decided  by  the  law,  but 

arises  out  of  it* 

The  argument  drawn  from  the  power  of  the  king  of  En* 
gland  to  grant  charters  but  not  to  annul  them,  does  not  apply 
to  a  government  constituted  like  ours.  This  power  is  a  reHc 
of  the  prerogatives  anciently  exercised  by  the  English  roo- 
nafchs.  The  supreme  or  legislative  power  does  not  reside 
exclusively  in  the  king,  and  he  can  only  exercise  his  pre- 
rogative in  the  manner  sanctioned  by  the  custom  of  the 
realm.  Being  a  limited  monarch,  and  entrusted  only  with 
the  executive  powers  of  government,  he  is  neither  warrant- 
ed by  usage  nor  general  principles  in  revoking  or  altering 
charters.  He  cannot,  for  instance,  alter  the  charter  of  £a«- 
doriy  but  those  of  Williamsburg  and  Norfolk  have  been  altered 
again  and  again  by  the  legislature  of  Virginia,  whose  power 
in  this  respect  has  never  been  doubted. 
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It  may  be  objected,  that  the  general  spirit  of  our  consti-    Octobeb, 
tution  forbids  any  act  of  injustice,  or  the  violation  of  a  con-    \^rv-"^ 
tract  on  the  part  of  the  covemment.     No  doubt  every  fro-  ^«n*|e'»  Ad- 
vemment  ought  to  keep  in  view  the  great  principles  of  justice  v. 

and  moral  right,  but  no  authority  is  expressly  given  to  the  nmoe  Society* 
judiciary  by  the  Constitution  of  Virginia^  to  declare  a  law  " 
void  as  being  morally  wrong  or  in  violation  of  a  contract. 

If  such  a  poif^er  were  given,  a  case  might  occur,  in  which 
the  legislature  would  be  right  and  the  Court  wrong  in  its 
opinion  ;  who  then  would  correct  the  error  of  the  Court  ? 
According  to  the  sjrstem  of  the  ancient  philosophers  oilndia^ 
we  are  told  that  the  world  is  upheld  by -an-ekphant,  and  the 
elephant  again  by  a  tortoise,  but  they  still  want  a  support. 

Unless,  then,  the  Constitution  of  the  United  States  renders 
the  act  in  question  void,  it  is  obligatory. 

That  the  constitution  prohibits  the  legislature  from  pass- 
ing such  an  act  without  the  consent  of  the  body  corporate,  I 
am  not  disposed  to  controvert,  although  it  may  well  be  ques- 
tioned whether  it  was  intended  to  apply  to  such  a  case. 
The  provision  in  the  constitution  that  ^^no  state  shall  pass  a 
**  lanv  impairing  the  obligation  of  contractSy^  cannot  be  un- 
derstood in  the  most  extensive  sense  of  the  words,  so  as  to 
cjnbrace,  for  instance,  laws  for  suppressing  usurious  or  ga- 
ming contracts,  but  must  have  a  reasonable  construction. 

It  may  perhaps  be  questioned,  especially  since  the  amend- 
ment to  the  constitution  %yhich  prohibits  suits  against  states, 
whether  this  provision  applies  to  contracts  with  states,  and 
.whether  in  this  respect  persons  contracting  with  a  state  stand 
in  a  better  situation  than  those  contracting  with  the  govern- 
ment of  any  independent  nation. 

By  the  general  law  of  nations,  if  a  subject  of  one  inde- 
pendent state  contracts  with  the  government  of  another, 
which  violates  the  contract,  he  is  without  remedy  and  has 
no  right  to  call  on  his  own  government  to  support  his  right, 
as  he  trusted  only  to  the  good  faith  of  those  with  whom  he 
contracted,  yet  if,  without  reference  to  any  contract,  he  has 
sustained  an  injurv*  from  the  government  of  a  foreign  statc^ 
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OcTOBCR,    he  has  a  right  to  call  on  his  own  for  protection,  and  a  refusal 

>^r-v^^     to  make  reparation  is  a  cause  of  war. 

Currie's    Ad-       Qut  admitting  this  provision  in  the  constitution  to  ^ply  to 

V.  contracts  with  states,  any  construction  that  Would  lead  to  an 

Soeiety.  absurdity  must  be  rejected.     It  may  not  be  unreasonable  to 

■""""^   require  the  assent  of  the  corporate  body  in  its  corporate 

character ;  but  to  require  that  of  every  individual  member  of 

a  numerous  body,  some  of  whom  must  always  be  disabled 

l^  infancy,  coverture,  absence,  disease  or  other  causes  that 

may  render  their  assent  impossible,  is  in  effect  to  declare 

that  no  fundamental  law  of  a  corporate  body  thus  constituted, 

shall   ever    be  changed,    however  jusC  or  expedient  such 

change  might  be. 

IF,  for  example,  the  bank  of  Firginia,  instead  of  the  pre* 
tent  seat  of  its  establishment,  had  been  fixed  at  jf  antes  Ttnvn^ 
with  its  Intinches  at  Varincy  Warwick^  and  other  towns  that 
are  now  tio  more,  would  it  not  have  been  in  the  power  of  die 
legisbture,  with  the  assent  of  the  bank  in  its  corporate  charac* 
ter,  to  remove  it  I  or  must  the  business  of  the  bank  be  trans* 
ticted  in  the  deserted  fields  where  those  towns  stood,  instead 
.    of  the  seats  of  commerce  where  it  is  now  transacted  ? 

The  counsel  for  the  appellants,  aware  of  the  absurdities 
to  which  this  general  position  would  lead,  have  endeavoured 
to  evade  them  by  a  distinction  which  a  moment's  reflec- 
tion must  satisfy  them  creates  no  real  difference,  and  ieada 
exacdy  to  the  same  conclusion. 

They  admit  the  law  to  be  binding  on  such  members  of  the 
corporate  body  as  have  individually  assented  to  it,  but  not 
the  others,  who  were  either  incapable  of  yielding  their  as* 
sent,  or  actually  refused  It. 

One  of  two  consequences  must  flow  from  such  a  state  of 
things ;  either  that  the  old  corporate  body  continues  to  exist 
in  its  original  form  and  a  new  one  is  created  out  of  it,  con- 
sisting  in  part  of  the  same  members,  comprehending  the 
same  property,  and  for  the  same  general  objects,  whidi  is  m 
absurd  as  the  position  in  physics,  that  two  bodies  can  occu- 
py the  same  space  i  or  else  ths^t  the  individuals  of  the  nuno* 
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rity  who  have  withheld  their  assent  to  the  change  from    ^^'"^'^■» 
choice,  or  inability  to  yield  it,  cease  to  become  members  of     s^^-v*^/ 
the  corporate  body,  and  arc  no  longer  under  any  obligation  Con"*/*  Ad- 
to  conform  to  its  rules.    This  last  conclusion,  I  presume,  is  v. 

the  one   the  counsel  for  the  appellants  would  draw  from  nuioei^ocittj. 
their  position*     But  when  it  is  recollected  that  the  obliga- 
tions and  rights  of  the  members  of  the  corporate  body  are 
correlative,  and  that  the  individuals  who  are  discharged  from 
the  former  must  lose  the  latter,  they  will  see  that  this  admis- 
Bion  gives  up  the  argument.      Many  cases  might  occur  in 
which  members  of  a  corporate  body  would  be  much  more 
deeply  injured  by  being  disfranchised  and  losing  their  cor- 
porate rights  without  their  consent,  than  by  continuing  mem- 
bers and  being  bound  by  the  acts  of  the  majority  ;  and  they 
are  certainly  deprived  of  their  rights  under  the  original  con- 
tract without  their  consent  as  effectually  in  one  way  as  the 
other.  • 

It  must  therefore  be  admitted  that  the  Constitution  of  the 
United  States  does  not  prohibit  the  legislature  of  a  state 
from  changing  the  fundamental  laws  of  a  corpoi-ation,  with 
its  assent,  given  in  its  corporate  character,  or  that  the  fra- 
mers  of  the  constitution  meant  what  was  utterly  inconsistent 
both  with  reason  and  right. 

2d.  The  call  has  been  made  by  a  president  and  directors 
duly  qualified  to  make  it.  It  is  admitted  that  they  were 
chosen  at  a  regular  general  meeting  by  a  majority  of  the 
members  present ;  but  it  is  objected  that  because  instead  of 
choosing  four  directors  in  the  first  instance,  and  thoi  a  presi- 
dent out  of  these  four^  the  meeting  JSrst  chose  a  president, 
and  then  three  directors,  the  act  was  not  pursued,  and  the 
election  void.  This  exposition  of  the  act  would  be  very 
correct  if  the  elected  body  did  not  continue  the  same.  If, 
for  instance,  four  directors  were  to  be  chosen  by  the  mem- 
bers of  the  corporate  body  at  large,  and  these  directors  were 
then  themsehes  to  choose  a  president  out  of  their  own  body^. 
it  would  no  doubt  be  contrary  to  law,  for  the  members  at 
large  to  chpose  a  president.  But  as  the  president  is  himself 
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October,    one  of  the  directors,  (as  appears  from  the  various  passagesia 

\^''>ns^    the  acl,)^  it  is  merely  a  question  as  to  the  order  of  election^^ 

ConVs    Ad-  and  there  can  be  no  real  difTerence  which  choice  is  first 

iiiioi&trators  i  m 

V.  made ;  now  the  act  does  not  expressly  prescribe  any  order 

ranee  Society,  in  the  choice,  and  the  phrase  "  out  of -whom  aprestdent  shall 

« 

_  *'  be  chosen^''  may  be  fairly  understood  as  equivalent  to  *^  one 

*^  ofrvhom  shrill  be  chosen  president.'*'^ 

For  an  error  merely  in  point  of  form,  a  quo  warranto  will 
not  be  granted.  1  Durnford  and  East^  3.  Rex  v.  Stacy •  -4 
Burrowy  2120.  Rex  v.  DaiveSy  and  v.  Martin. 

But  on  either  construction  of  the  act,  tlie  call  was  made 
by  a  president  and  directors  de  facto. 

The  distinction  between  an  officer  defactOy  but  not  dejure^ 
and  a  usurper,  as  laid  down  by  all  the  authorities  is,  that 
the  former  gets  possession  by  a  colourable  election,  the  latter 
without  any  election  whatever.  The  acts  of  the  latter  are 
void,  of  the  former,  goodtwhen  necessary.  This  is  not  to 
be  understood  as  relating  to  a  necessity  in  tht  particular  case^ 
but  a  general  necessity  for  such  acts.  Now  the  objects  for 
which  the  society  was  instituted  cannot  be,  attained  without 

.  occasional  calls  for  quoCas.  The  distinction  between  legisla- 
tive, executive,  and  judicial  acts,  as  laid  down  by  the  coun- 
sel for  the  appellants  is  not  to  be  met  with  in  any  of  the 
books,  and  if  it  were  a  sound  one,  is  no(  applicable.  Acts 
of  each  of  these  descriptions  may,  or  may  not  be  necessary, 
and  a  call  under  the  laws  of  the  corporate  body  certainly  is 
not  a  legislative  act. 

That  between  acts  which  depend  on  the  will  and  those 
that  do  not,  is  equally  unfounded ;  the  word  necessary  must 
be  understood  in  its  legal  sense  as  equivalent  to  requisite 

'  for  the  good  of  the  society,  and  not  as  relating  to  a  physical 
necessity.  On  the  whole,  therefore,  ttvt  call  was  made  un- 
der an  act  of  Assembly  binding  on  the  society  at  large,  and 
each  of  the  members,  and  by  officers  possessing  competent 
authority  for  this  purpose. 

• 
•  [Jtidge  Tucker  declined  sitting  in  this  cause.] 
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Judge  RoAKE.'    In  the  year  1794,  the  legislature  passejd    Octobeh,' 
m  act,  at  the  suggestion  of  an  individual,  *'*'  for  establish-     >^r>r^w 
^^  ing  a  JI6iiaaI  Assurance  Society  against  ^re>,  upon  build-  Currie'i   Ad- 
^  ings  in  this  state.''     It  provided  for  a  subscription  to  the  v. 


by  individuals,  and  declared  that  the  principle  of  ^^^  sooe^! 

the  aa^iraiice  should  be,  **  diat  die  citizens  of  this  state  maj.-  ^- 

^  insure  their  buildings  against  losses  and  damages  qccasion- 
^*  ed  accidentally  ^  fire,  and  that  the  insured  pay  the  losses 
^  and  expenses,  each  his  share,  accordbg  to  the  sum  in- 
**  sured."  The  act  contains  a  few  other  provisions,  which 
may,  also,  he  considered  as  forming  a  part  of  the  princi* 
pies  of  the  institution ;  but  none  of  them  are  perhaps  of  so 
fundamental  a  cast  as  thls^  nor  apply  so  immediately  to  the 
case  before  us.  The  act  further  provided,  that  as  soon  as 
three  millions  of  dollars  should  be  subscribed,  the  suU 
icribers  should  meet  together,  examine  the  system  submitted 
to  die  legislature^  and  conclude  on  such  rules  and  regular 
tions^  as  to  a  majority  of  the  subscribers  might  seem  best ; 
and  that  the  said  society  should  be  at  liberty,  from  time  to 
Ume^  to  alter  and  amend  the  said  rules  and  regulations,  as 
they  may  judge  necessary  ;  and  in  particular,  that  they 
diould  agree  Upon  the  premiums  to  be  paid.  The  act  alsd 
provided,  that  as  soon  as  the  society  should  have  acted  in 
the  premises,  and  fleeced  dieir  agents  and  officers,  it  should 
be  considered  as  incorporated  by  virtue  of  the  act. 

It  is  evident,  that  every  thing  touching  the  question  be* 
fore  us,  is  left  to  the  pleasure  of  the  society  itself  by  this 
act,  or  at  teast,  every  thing  that  does  not  invade  the  princi^ 
pie  before  mentioned,  or  some  other  principle  admitted  to 
he  fiiodamental ;  and  that  some  of  the  powers  expressly  re^ 
cogtufied  by  the  act,  as  appertaining  to  the  society  itself^ 
(that  of  fixing  and  altering  the  premiums  for  example,)  are 
equally  as  important  and  as  liable  to  be  abused  as  the  pritv^ 
tiple  in  question ;  which,  it  is  urged,  has  been  infripged  by 
the  act  of  1805,  effecting  ti  separation  between  the  interests 
of  the  towns  and  those  of  the  countr)%     The  power  to  do 

VoLIV.  X»  \.         ^ 
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October,    right,  unavoidably  involves  that  of  doing  wrong  \  an  ade«^ 
^^i.^^^^    quate  security  to  individuals,  however,  is,  that  the  general 

Cnrrie'i  Ad-  Will  of  the  Society  finds  no  motive  for  injustice  or  opprea- 
T.  sion.    The  true  question,  therefore,  before  us  is,  whether 

saneeSoo^'  ^^7  fundomenUd  principle  exists  in  the  case  at  bur,  iolcr- 
dieting  the  separation  of  the  interests  in  question-— and  if 
ihere  be,  whether  the  subsequent  legislature  had  power  tar 
iavade  it  f 

These  questions,  and  especially*  the  last,  involve  great 
and  momentous  considerations.  The  near  approach  of  the 
close  of  the  term,  does  not  allow  me  time  to  digest  and 
arrange  my  ideas  upon  it,  to  my  satisfaction  ;  but  as  the 
interests  of  the  society,  and  the  public,  demand  a  q)eedy 
decision,  I  shall  not  hesitate  to  give  one. 

In  order  to  shew  that  the  act  in  question  b  no  Aiw,  and 
therefore,  it  is  further  urged,  is  a  compact^  and  as  such  i» 
beyond  the  power  of  a  succeecting  legislature,  Blacksfyrnf^ 
definition  of  municipal  law  has  been  relied  ask.  Muuei* 
pal  law  is  defined  by  him  to  be  ^  a  ruk  of  civil  conduct 
^'  prescribed  by  the  supreme  power  of  the  state,  command^ 
^^  ing  what  is  right,  and  prohibiting  what  is  wrong  '^  and 
it  is  argued,  that  the  act  in  question^  is  no  law^  under  this 
definition,  for  want  of  the  gerterakty  implied  by  the  term 
*'  rule,''  and  because  it  is  said  to  be  not  so  much  in  the 
nature  of  a  command  by  the  legislature,  as  of  a  pnmiise  at 
contract  proceeding  from  it.  When  we  consider,  that 
mere  private  statutes  and  acts  of  pariiament,  are  (even  by 
this  writer  himself)  universally  classed  among  the  munki-^ 
pal  laws  of  England;  nay,  even  that  the  particular  cuMtomg 
of  that  kingdom,  are  admitted  to  form  apart  of  die  muni- 
cipal code,  it  is  evident,  that  this  definition  of  municipal 
law,  is  by  far  too  limited  and  narrow.  I  would  rather 
adopt  the  definition  of  Justinian^  that  civil  (or  n»imcipaiy 
law,  is,  ^^  quod  quisque  sibi  populus  comtituit  /"  bounded 
only  in  this  country  in  relation  to  legislative  acts,  by  the 
constitutions  of  the  general  and  state  governments ;  and 
Hmited  also  by  considerations  otjustice.    It  was  aiigued4>y 
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a  respectable  member  of  the  bar,  that  the  legislature  had  a    <>«  j»J«*» 
right  to  pass  any  law,  however  just,  or  unjust,  reasonable,     s.^v^^ 
or  unreasonable.     This  is  a  position  which  even  the  courtly  Cam^^J^J^*" 
Judge  Blachtone  was  scarcely  hardy  enough  to  contend  for,  ^^  ^^ 
tmder  the  docttine  of  the  boasted  omnipotence  of  parliament.  r«pee  8oeie^. 
What  is  this,  but  to  lay  prostrate,  at  the  footstool  of  the 
legislature,  all  our  rights  of  person  and  of  property,  and 
abandon  those   great  objects,  for  the  protection  of  which, 
idone,  aU  free  governments  have  been  instituted  ? 

For  my  part,  I  will  not  outrage  the  character  of  any 
civaized  peopk,  by  supposing  them  to  have  met  in  legis. 
lature,  upon  any  other  ground,  than  that  of  morality  and 
justice.     In  this  country,  in  particular,  I  wiU  never  forget, 
*»  that  no  free  government,  or  the  blessing  of  Uberty,  can 
«  be  preserved  to  any  people,  but  by  a  firm  adherence  to 
*^  justice,   moderation,    temperance,  fragality,  and  virtue, 
"  and  by  frequent  recurrence  to  fundamental  principles."(a)  ^«\;^^ 
I  must  add,  however,  that  when  any  legislative  act  .s  to  be  Tt.  i5. 
questioned,  on  the  ground  of  conaicting  with  the  superior 
acts  of  the  peopk,  or  of  invading  the  vested  rights  of  m, 
dividuals,  the  case  ought  to  be  palpable  and  clear:  m  a» 
equivocal  or  equiponderant  case,  it  ought  not  easily  to  be 
admitted,  that  the  immediate  representatives  of  the  people, 
representmg  as  well  the  justice  as  the  wisdom  of  the  nauon, 
have  forgotten  the  great  injunctions  under  which  tfiey  are 
called  to  act.     In  such  case,  it  ought  rather  to  be  behe  ved, 
that  ilM  judging  power  is  mistaken. 

With  respect  to  acU  of  incorporation,  they  ought  never 
to  be  passed,  but  in  consideration  of  services  to  be  render- 
ed  to  die  public  This  is  the  principle  on  which  such  charters 
are  gnmteTeven  m  England;  (1 BL  Com.  467.)  and  it  holdj 
aZiori  in  thb  country,  as  our  bUlof  right,  mteniicts  aU 
-  exclusive  jmd  separate  emoluments  or  pnvdeges  from 
«  the  community,  but  in  consideration  of  pubhc  services^ 
(  Art.  4.)  It  may  be  often  conoement  for  a  set  of  associated 
individuaU,  to  have  the  privileges  of  a  corporation  bestow, 
<^  upon  them  J  bvt  if  their  objectis  merely /^maff  or  selfish.i 


^i"*-"»*»« 
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QcTOBEii,    if  it  !s  detrimental  to,  or  not  promotive  of,  the  puibdic  gfMi(l« 

^^^^  -^_    they  have  no  adequate  claim  upon  the  legislature  for  the 

gunic'a  Ad-  privilege.     But  as  it  is  possible  that  the  legislature  may  be 

Y*  ^        imposed  upon^  in  the  first  instance  ;  and  as  the  public  flDOod 

Mutual  Assu-        ^         .^  ..,  ., 

niuce  Society,  and  the  interests  pi  the  associated  body,  may,  m  the  progrete 
of  time,  by  the  gradual  and  natural  wc^king  of  events,  be 
thrown  entirely  asunder,  the  question  presents  itself  wjwtbert 
under  such  and  similar  circumstances,  the  baoda  of  9  suc- 
ceeding legislature  are  tied  up  from  revoking  the  pfivilege* 
My  answer  is,  that  they  are  not.  In  the  first  case,  no  con- 
eideration  of  public  service  ever  eocisttdy .  and  in  the  last, 
none  continues  to  justify  the  privilege*  It  is  the  chaiscter 
of  a  legislative  act  to  be  repeahble  by  a  succeeditig  legisla- 
ture ;  nor  can  a  preceding  legislature  limit  the  power  of  its 
successor,  on  the  mere  groi^id  oi^  volition  only.  That 
eflect  can  only  arise  from  a  state  of  things  involving  pob-^ 
lie  utUity,  which  includes  the  observance  oi  justice  and 
good  faith  towards  all  men, 

n>cse  ideas  are  not  new ;  they  are  entirely 
by  the  sublime  act  of  our  legislature,  ^^  for  estaUishiog 
^^  ligous  freedom."  That  act,  after  having  declared  and 
asserted  certain  self-evideiit  principles,  touching  the  r^;facs 
of  religious  freedom,  concludes  in  this  numner :  *^  And 
^^  though  we  well  know  that  this  assembly,  elected  by  die 
(^  people  for  the  ordinary  purposes  of  legi^tfon  ooly,  haire 
^'  no  power  to  restrain  the  acts  of  succeeding  assembties, 
<^  constituted  with  powers  equal  to  our  onmy  and  tbat^  there- 
<*  fore,  to  declare  this  act  irrevpcable,  would  be  of  fw  i^td 
^^  in  law,  yet  we  are  free  to  declare,  that  the  ri|^ts  b^ehy 
<^  asserted,  are  of  the  natural  rights  of  mankind,  aadxduu 
*^  if  any  act  shall  be  hereafter  passed,  to  repeal  the 
^^  or  to  narrow  its  operation,  such  act  will  be  an  ii^r 
**  ment  of  natural  rightJ*^  Conforming  to  the  prinopfes  de- 
clared in  this  luminous  expositicHi,  I  infer,  irresistiUy,  that 
the  power  of  a  succeeding  legislature  is  bounded  ooif^  (and 
that  in  cases  of  no  equivocal  complexion,)  by  the  principies 
and  provisions  of  die  constitution  and  bill  of  rightSi  ai4 
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Ji^  jAose  great  ri^^ts  and  prindple»,  for  the  preservation  of    Octobbe, 
which  idl  just  govemmems  are  founded.     It  is  not  my  in-  v^^s^^^ 
tentioo  to  go  into  detail  on  the  present  subject ;  but  the  ^^j^twt" 
power  of  the  succeeding  legislature  is  neither  to  be  limited  If- 

by  a  state  of  things,  which  (as  aforesaid)  leaves  no  bene-  nnce  bociet^r. 
ficidJ  result  whatsoever,  to  the  community,  nor  by  those  ——"——"* 
petty  inequalities  and  injuries^  which  arise  to  some  indivi^ 
duals  or  classes  of  men,  under  every  general  regulation 
whatF'oever.  1  will  not  say  that  the  reason  of  the  law  ceasing, 
the  law  itself  ou^t  to  continue  ;  nor  that  we  are  to  expect 
entire  and  exact  justice,  under  any  system  whatsoever. 

Under  the  actual  case  before  us,  I  might,  perhaps^  have 
spared  myself  the  necessity  of  this  discussion.     The  prin* 
cif^e  stated  in  the  act  of  1794,  which  is  supposed  to  have 
interdicted  the  separation  in  question^  is  couched  in  terms 
extremely  abstract  and  generaL     While  other  principles  de** 
clared  by  this  act,  have  clearly  and  expressly  confined  the 
benefits   of   the   institution  to  citizens  of  this  state,   and 
Kmited  insurances  to  losses  occasioned  accidentally  byjire  ; 
while  it  is  dearly  provided  that  retribution  is  to  be  made  by 
|ihe  huwedy  and  that  according  to  the  sum  insured,  the 
priiiciple  now  immediately  in  question  does  not  seem  to  pro- 
hibit a  fUvision  or  distribution  of  the  members,  or  their  in- 
terests  into  classes,  or  districts.     There  was  no  motive  for 
a  r^triction  upon  the  society  in  this  particular,  especially 
in  an  institution  of  the  first  impression  ;  and  there  is  no 
reasonable  fear  of  abuse  by  the  society,  of  a  power  equally 
useful  to  all,  and  liable  to  produce  injustice  in  one  quarter 
p8  livvU  as  another.     It  was  deemed  proper  to  allow  to  the 
society  the  benefit  of  experience  ;  and  as  other  powers  of  a 
dharacter  as  important  as  the  one  before  us,  were  confessed*- 
ly  "granted  to  the  society  at  large,  wherefore  should  this  be 
frithbdd  ?     Referring  to  the  contemporaneous  and  succes- 
rive  construction  of  the  act  of  17^94,  by  the  society  itseli^ 
always  acquiesced  in  by  every  n»ember,  it  will  be  seen  that 
Ihe  sodety  itself,  inter  olia^  extended  assurances  to  losses 
occasionted  by  lightning  also  i  (whereas  the  original  act 
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October,    seems  Xq  YiViVt  coxittm^hXtA  ordinary  Jirea  only;)  tfiat  dicf 
^^^^/^^    excluded  from  the  benefits  of  the  institution  certun  coii»- 

Curne's  Ad-  bustible  houses  and  buildings ;  and  of  their  own  mere  aiK 
y"  r"    ^Qrity,  and  prior  to  the  existence  of  any  legislative  pro- 

nSJoeSodSy'  vision  to  that  effect,  permitted  individuals  to  withdraw  from 
the  obligations  they  had  incurred  under  the  original  institu- 
tion. While  it  is  far  from  my  intention  to  arraign  tfaeae 
wholesome  and  salutary  exercises  of  power,  on  the  part  of 
the  society,  in  general  meeting,  I  contend  that  •  theeie  and 
some  other  powers  are  of  a  character  as  important,  per- 
haps, as  that  of  effecting  a  separation. 

From  these  considerations,  it  would,  perhaps^  result,  that 
the  regulation  in  question  did  not  require  legislative  aid  to 
carry  it  into  operation,  but  might  have  been  effected  by  die 
society  itself.  That,  however,  is  taking  a  lHt>ader  ground 
than  is  necessary  to  be  maintained  on  the  present  occama* 
That  aid  having  been  afforded  by  the  legislature,  it. is 
enough  for  our  purpose  that  the  act  of  1805,  if  it  has  pro- 
duced any  injustice  at  all  to  any  class  of  subscribers,  hss 
fallen  short  of  that  cr^^ing  grade  of  injustice,  which  alone 
can  disarm  the  act  of  its  operation,  llie  society  ttsdf,  at 
least,  considered  this,  on  the  contrary,  as  a  measure  essea- 
tial  to  the  equalization  of  the  risks  ;  and,  in  this  respect,  I 
see  no  cause  to  differ  from  them  in  opinion* 

By  referring  to  the  principle  of  our  law  respecting  corpc^ 
rations,  the  foregoing  results  will  be  fully  justified.  Those 
artificial  persons  are  rendered  necessary  in  the  law  from 
the  inconvenience,  if  not  impracticability  of  keeping  dive 
the  rights  of  associated  bodies,  by  devolving  them  od  obs 
series  of  individuals  after  another.  The  effect  of  them  is, 
to  consolidate  the  will  of  the  whole,  which  is  collected  from 
the  sense  of  the  majority  of  those  who  coqstitttte  diem. 
This  decision  by  a  majority  is  a  fundamental  law  of  cor- 
porations in  this  country  and  in  England;  in  which  respect 
our  law  differs  from  the  civil  law  ;  it  requiring  die  concur- 
rence of  two  thirds  of  die  whole  members.  It  b  dso  a 
fundamental  principle  of  corporations,  that  dus  majmiff 
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MXf  estaUkh  rules  snd  regulations  for  the  corporation^    Octobsi, 
(which  are  considered  as  a  sort  of  tnunicipal  law  for  the    s^^^^r^ 
Jbodf  corporate,)  subject  only  to  a  superior  and  fiindamen-  Carrie*t   Ad* 
tal  law  which  may  have  been  prescribed  by  the  founder  t. 

Aereof,  or  by  the  legislature  which  grants  the  privilege-^-per«  ^anee  SooWty. 
haps, alsOfdiese petty  legislatures  ought  further  tobe  limited 
by  all  those  considerations,  (including  the  due  observance 
of  justice^)  which  I  have  endeavoured  to  shew,  ought  to 
bound  the  proceedings  of  all  legislatures  whatsoever.  If, 
however,  there  be  no  such  paramount  law,  or  overruling 
principle,  the  mere  will  of  the  majority  is  competent  to 
0»y  regulation.  I  have  endeavoured  to  shew,  that  no  prin« 
«iple  exists  in  the  case  before  us  to  answer  the  foregoing 
•haracfer  ;  that  the  one  suggested  is  entirely  abstract  and 
indefinite  as  to  the  point  in  question  ;  and  that  it  does  not 
a^xrar  that  any  injustice  has  arisen,  or  can  be  reasonably 
•xpected  to  arise,  from  carrying  the  measure  in  question  into 
operation*  But  iiirther,  a  corporation  may  be  extinguished 
1^  the  wrrender  of  its  rights  and  franchises ;  as  to  which  the 
unanimous  assent  of  every  individual  is  not  requisite*  The 
will  of  the  majority  must  prevail  in  this,  as  in  other  cases* 
It  is  not  to  be  expected  that  this  kind  of  suicide  will  be 
committed  for  light  causes  ;  and  where  causes  of  greater 
exigency  reqmre  it,  the  corporation  should  not  hesitate 
to  make  the  surrender* 

I  will  put  a  case,  which  will  exemplify  my  meaning* 
Sy  the  charter  establishing  the  College  of  William  and  Mary^ 
it  was  a  Jundamental  law  of  the  institution  that  a  Divinity 
School  should  be  kept  up,  for  promoting  a  Seminary  of 
Church  of  England  Ministers,  and  another  for  the  instruct 
tion  of  the  neighbouring  hidians  in  the  arts  and  sciences* 
Both  of  these  have,  by  common  consent,  which  amounts, 
mood  hocy  to  a  surrender,  been  discontinued  in  the  seminafy, 
although  they  were  required  by  the  fundamental  law  thereof 
A  state  of  things  has  arisen,  which  has  put  down  the  then 
established  church,  and  given  to  (jther  sects  of  religion  their 
c^ual  claiov)  to  the  beucfi^  resulting  from  tiiat  institution — 
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OcTOBEs,    im   imtitadon,  to  t&e  endo^rment  of  n^ikh,  cdniwlifiUB 
x^^^T"^     portions  of  the  public  property  were  Gootributed  $  iiiii'«tf 

Cuprie't  A<1«  foT  an  IjuSoH  schooL  that  has  been  rendered  tBiBccessary. 
T.  among  o^r  condderations,  by  the  diange  of  our  rektbni 

rtn^lTsodJ^!  b  respect  of  those  aborigines^  and  from  their  mtMetiotf 

■  at  die  present  day  from  the  seat  of  that  inatkuiioo* 

As  it  is  not  expected,  that  corporations  shott  exut/or  ever^ 
when  the  reasons  for  granting  them  shall  have  passed  «iray, 
and  no  pubttc  utility  can  ensue  from  their  -cominuMKe,  ikto 
right  of  surrender  must  ificolitrovertibly  %]dst^  evan  in  do* 
rogation  of  the  fundamentsd  laws  and  principles.  In  the 
'case  before  us,  the  res<^ution  of  the  society^  os  wKich  cha 
act  of  1605  was  bottomed,  may  be  considered  ds  such -auu 
render,  and  diat  act  as  the  acceptance  thereofi  The  Iniercats 
of  the  mstitmion  commenced  thereafter,  as  it  ware,  4f 
novo  ;  and  prov4sion  was  nsade  for  a  revision,  and  revahMH 
tion  of  the  houses  in  die  towns  and  in  the  country,  at  ttaw 
separated*  Whether,  therefore,  the  measure  adopted  faf 
the  society  in  1805,  and  sanctioned  by  die  Icgiatattmre,  be 
considered  as  a  legitimate  ch^>ge,  by  the  socte^  ksilf,  «( 
an  ortBnary  regulation,  or  as  a  surrender  which  destroyed  a 
fundamental  one,  the  effect  as  to  the  question  before  ua,  is 
precisely  the  same. 

'  I  have  thus  despatdfed,  as  well  as  time  will  permit,  the 
great  question  on  which  diis  case  depends.    It  renaains  la 
^  say,  that  no  act  can  be  donfe  by  the  society,  but  in  genenl 

meeting,  as  to  the  time  and  place  of  which  the  law  has  pra* 
vided,  there  shd  be  full  and  adequate  notice  ;  and  th»  k 
a  suffident  security  against  surprise.  I  iHll  also  add,  Aat 
if  any  class  or  set  of  indlviduris  are  so  pecuHariy  CTcnm* 
stanced,  as  that  their  interests  shoidd  qpnffict  witb  ihom  «f 
^e  majority  of  the  sodety,  while  they  have  undocdbaedi|f 
contracted  to  be  bound  by  Ae  sdfragts  of  that  MMgfM^ 
they  are  also  protected  from  oppressiob,  fay  the 
guaranteed  them,  of  withdrawing  from  the  institotton 
gether.    It  is  better  dial  an  inoonvenienl  membw  of  ibe 
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society  should  be  lopped  off,  than  the  whole  body  corporate    Octobsr, 
should  perish.  v^rv^/ 

One  objection  of  a  minor  character  yet  remains  to  be  ^(Jjlj^t^' 
disposed  o£     It  is  that  the  requisition*  under  which  the  ▼•  ^ 

,  .  Mutual  Attn- 

quota  in  question  was  demanded,  is  illegal ;  it  having  been  nnoe  Societj. 
adopted  by  a  president  not  duly  elected,  it  is  said,  he  not  ——-—-" 
having  been  previmuly  elected  a  director* 

By  the  original  act  of  17M,  die  power  of  choosing  a 
president  and  directors,  without  any  restriction  whatever, 
is  admitted  to  belong  to  the  society  at  large,  in  general 
meeting*  By  the  act  of  1805,  the  legislature  has  provided 
that  the  president  shall  be  chosen  out  of  three  directors, 
the  whole  to  be  chosen  by  the  meeting ;  whence  it  is  inferred 
(here  must  be  two  separate  and  distinct  elections*  1  he  ob« 
jection  in  question  does  not  come  well  from  those  who 
contend,  that  the  act  of  1794  contains  fundamental  provi- 
sions, which  even  the  legislature  is  not  competent  to  alter. 
I  will  not  stop  to  inquire,  whether  the  society  at  large  ac- 
quired an  exclusive  and  indefeasible  right  in  the  premises  > 
under  the  original  act  of  1794,  which  will  bear  out  the  pre- 
sent proceeding  ;  I  will  consider  the  case  as  standing  under 
the  act  of  1805  only.  I  will  here  remsH*k,  that  I  under, 
stand  the  case  agreed,  as  only  admitting  that  Mr.  M^Rae 
was  not  previous^  appointed  a  director,  by  a  separate  and 
distinct  appointment :  I  do  not  understand  it  to  admit,  that 
the  society  did  not  appoint  him  a  director  eodem  Jlatu^  that 
they  appointed  iiim  president.  By  the  terms  of  the  act  of 
1 805,  z  previous  election  as  director  is  not  necessary  ;  and, 
certakily,  there  can  be  no  substantial  reason  for  giving  to  it 
such  a  construction*  There  can  be  no  real  utility  in  requi- 
ring an  unnecessary  circuity  of  proceeding  ;  and  as  a  pre* 
vious  election  as  director,  was  not  required  by  the  act,  there 
was  no  objection  to  the  society  husbanding  their  time  by  ap- 
pointing a  president  and  director  (both  of  which  charac* 
ters  are  to  combine  in  the  same  person)  at  one  ballot* 

Vol.  IV.  Y  y 
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v^^%r^^/     that  the  judgment  of  the  District  Couit  U  comet,  i^  ouf^ 
Corrje^B  Ad-  xxi  be  affirmed* 

minietritort 

V. 

ranee  Society!  Judge  Fl^miitg*  The  appeUtot,  in  the  Court  bdow, 
'  rested  his  defence  on  two  points.     1st.  That  Akxander 

M^Safy  who  acted  as  president  of  the  said  society,  when 
the  said  resolution  was  pas6od,  was  not  duty  and  lawfidly 
elected  ;  he  not  having  been,  previous  to  his  appointment 
as  president  J  appointed  a  director ^  as  by  law  directed ;  and, 
2dly.  That  die  motion  could  not  be  maintained  under  the 
act  of  ITM,  for  establishing  the  oodety ;  the  reqiuakioo  oa 
which  it  was  foupded  not  having  been  made  in  canformi^ 
therewith ;  nor  under  the  act  of  January^  1805,  lalely 
adopted  at«  general  meeting ;  the  said  dcir  having  otteafted 
to  increase  his  risk,  without  his  consent. 

With  respect  to  the  first  objection,  there  seems  to  bk  lo 
be  no  weight  in  it.  By  a  regulation  of  the  society  ncade  in 
the  year  1795,  its  business  was  managed  by  a  president  and 
fourteen  directors.  That  regulation  having  been  found  incpn- 
venient,  it  is  by  the  9th  section  of  the  act  of  1805,  dedartd, 
that  ^  there  shall  be  in  future  only  three  directors,  on^  of 
^*  vjhom  a  president  shall  bexhosen.'^  I  construe  tlus  ckuise 
in  the  act,  in  the  same  manner  as  if  the  words  had  been, 
^  there  shall  be  in  future  only  three  directors,  one  oi  yghom 
**  shall  be  president."  And  as  to  the  mode  of  his  election,  it 
appears  to  me  immaterial  whether  he  was  first  ekcted/hrvn- 
denty  and  afterwards  the  same  ds^  chosen  one  of  the  three 
directors  J  or  had  been  first  chosen  a  director ^  and  afterwaids 
-  elected  president;  as  he  was  on  the  same  day  (and  long  be- 
fore the  resolution  malting  the  requisition  in  question)  bc^ 
president  and  one  of  the  three  directors ;  and  so  it  was  ad- 
mitted by  the  appellants'  counsel  in  the  argument,  which 
was  perfectly  consistent  with  the  true  meaning  and  si»rit  of 
the  law. 

2.  As  to  the  second  objection,  /Aa/,  at  first  view,  seemed 
to  have  been  of  more  consequence;  but,  on  due  conaidecadon, 
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that  also  seems  to  be  unamfing.     The  ^rst  iDBtkudoh  of  ^^^^JJ""* 
this  society^  which,  as  was  generally  so{q>osed,  would  be  of    \^r>rst^  • 
great  convenience  and  utility  to  the  communis  at  large,  Carrie's  Ad- 
was  a  mere  matter  of  experiment,  and  which  must  probaUy         ▼• 
undergo  such  changes   and    modifications    as  experience  huuseSoeietj, 
should  point  out,  in  order  to  make  it  more  equal  and  exten*  '— — ^— ^ 
sively  useful  to  the  community.   In  contemplation,  then,  of 
these  circumstances,  the  Legidature,  in  the  act  that  establish- 
ed and  incorporated  the  society,  provided  by  a  special  clause 
for  the  purpose,  that  ^^  the  socieu*,  or  a  majority  of  them, 
H  shall  be  at  Hber^,  from  time  to  time,  to  alter  and,  amend 
*^  the  ruks  and  regttbxtione  as  they  may  judge  necessary.'' 
So  with  respect  to  die  Constitution  of  the  United  States^ 
which  was  composed  by  the  collected  wisdom  of  the  whole 
union,  ^ter  long  deliberation  it  was  fouod  on  experience  to 
be  defective,  and  to  require  sundry  amendments,  which  have 
been  already  made ;  and  it  is  not  yet,  perhaps,  quite  perfect, 
which  is  the  inevitable  fate  of  all  human  institutions. 
'   Of  these  cmaimstanoes  Doctor  Currie  was  fully  apprized 
when  he  subscribed,  and  became  a  member  of  the  society ; 
and  therefore  had  no  just  ground  of  complaint. 

A  few  years'  experience  uught  the  society  that,  under  the 
original  constitution,  the  risk  was  very  unequal  between  the 
town  and  country  subscribers,  in  favour  of  the  former;  and 
therefore  it  became  necessary,  in  order  to  do  justice  to  both 
classes,  to  separate  their  interests,  as  there  was  much  more 
danger  to  the  town  than  to  the  country  houses,  and  there- 
fore, on  the  principle  of  equality  and  reciprocity,  a  majority 
of  the  society,  on  a  representation  to  the  legislature,  procured 
an  act  of  Assembly,  passed  the  29th  January,  1805,  in 
which  it  is  declared,  that  ^  all  premiums  and  quotas,  in  fu« 
*'^  ture,  for  the  assurance  of  houses  in  towns y  shall  be  applied  to 
^  the  payment  of  losses  sustained  by  the  burning  of  houses  in 
♦*  towns,  and  none  other.  And  vice  Versa  respecting  losses, 
"by  the  burning  of  houses  in  the  country." 

But  it  is  objected  that  this  regulation  is  not  binding,  be- 
cause every  individual  member  of  the  society  was  not  con* 
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^^T^*^    suited  aor  asMh^g  to  the  reguiatkiii.  It  woidd  be  misspend* 

1  oUv* 


ing  time  to  refute  dus"  argumenty  as  .in  all  instkulioiia  of 

CorHe'8  Ad-  ^his  kind^  the  acts  of  a  majority  are  brnding  oa  the  mdiole : 

▼•  by  the  civil  lair  that  maiority  must  consist  of  two^diirds  %A 

nmoe  Soeietj.  the  members*    And  the  appellants'  principal  had  the  less 

'■"*"*"""**'^  reason  to  complain,  as  he  was,  by  die  ISth  section  of  the 

same  act,  at  full  liberty,  to  widkhravr  from  the  society,  on 

giving  six  weeks  previous  notice,  and  paying  all  arrearages 

dae  at  the  tifne  of  withdi«wiiig« 

As  to  the  right  of  the  assembly  to  aker  thechaffter,  I  wiB 
just  observe  that  it  was,  in  effsctydone by  the  .sode^  ita^; 
who  in  order  to  give  it  more  validity,  dtd  it  vmder  the  sanc- 
tion of  a  legislative  act,  the  same  authori^  by  which 
the  institution  was  established  ;  and  I .  slndl  oidy  sobjoin  a 
very  correct  note  in  Tucker*s  Blachtoncj  on  the  subject* 
That  ^^  no  corporation  has  been  created  in  Virginia^  since 
^^  the  revolution,  but  by  an  act  of  the  Legislature ;  their  pow- 
**  ers  and  privileges  must  dierefore,  depend  wholly  on  Ae 
"  act  of  Assembly  by  which  they  are  first  established,  or 
*♦  such  as  have  been  afterwards  made,  for  the  spectd  pur- 
**  pose  of  limiting  or  enlarging  thdr  privileges  respectively.**- 
I,  upon  the  whole,  concur  in  the  opinion,  that  the  judg- 
ment be  affirmed. 


'^' 


October, 


18U9. '  Scott's  Executors  (gainst  Trents,  Crump,  and 

Bates. 

ChM^ry*  i«  THIS  was  an  appeal  from  a  decree  of  the  Superior 
set  a»Mic  iin  Coiirt  of  Chancerv,  held  in  Richmond,  pronounced  die 

award  on  the  ^ 

ground   of  %  1st  Ol  May ^  1803. 
ffwttake  of  the 

ai'bitiiitorfl,  the  defendant  hy  hU  answer  consenting^  that  t!ie  awani  may  be  opened^  and  an 
accofmt  taken{ij  the  comitlainants  choose)  li-om  tl^e  brsfimUuff^  but,  at  aiiv  rate,  as  to  ocr- 
tain  particulars  specified  by  hirawlf;  he  in  bound  to  abide  by  a  statement'thereupon  made 
by  a  Commissioher  of  the  Coui*t,  refusing  to  open  the  account  (on  idt  motion)  from  the 
^eginniug,  and  pi^ofessing  only  to  correct  the  mistake  alleged  by  the  compftUttanU  ;  (noCvith- 
standing  such  mtnake  be  not  pmved  indepeodenily  of  the  report  of  the  CominiiBionera  s)  no 
evidence  having  been  ofiei-ed  by  the  8ai<l  dejendunt  as  to  the  pavticutors  specified  by  him, 
ttnd  DO  objection  tetvek  i^rport  appearing,  except  that  the  account  was  not  opened  from 
ilie  begmidnff. 
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Tb«  appellees  brought  a  svut  in  the  Charlottesville  Dis-    ^^|^^*"* 
trict  Court,  upon  an  open  account  against  yohn  Scott y  on     s^^vs^ 
the  19th  of  Aprily  1792.     The  cause,  by  consent  of  par-  ^^^J^J^^*^"^ 
tics,  was  referred  to  Richard  Adams;,   and  three  others,    _    ▼• 

•     '  Trenu  and 

or  to  .any  three  of  them,   whpse  award  was  to  be  made       mhepi. 
tl>e  judgment  of  the  court.     Previous  to  the  meeting  of  '_  ""^ 

the  arbitrators,  (as  appears  by  a  certified  copy  of  the  in- 
strument hereafter  mentioned,  brought  up  since  this 
cause  was  argued,)  Richard  Crumps  for  Trents^  Crump 
and  Bates ^  the  plaintiffs  in  that  suit,  executed  ah  instru- 
ment in  writing  under  his  hand  and  seal,  (dated  Oct.  25th, 
1792^)  whereby  they  covenant  and  "  oblige  themselves 
*'  that,  if  on  a  reference  of  the  accounts  of  Carter  and 
"  Trenty  Alexander  and  P*  Trent^  Grosser  and  Trenty 
*'  Carter  and  TrentSj  and  Peterjield  Trent^  with  yohn 
^^  Scotty  gentleman,  there  is  a  balance  or  balances  due 
''  him  on  such  reference,  they  agree  that  the  said  ba- 
*'*'  lance  or  balances  shall  be  discounted  and  allowed  out  of 
*'  the  dcibt  due  from  the  said  jfohn  Scott  to  TrentSy 
'*  Crurnp  and  Bates^ 

In  September y    1793,   the    arbitrators  returned    their 
award,  dated  December  10th,  1792,  reciting, "  that,  hav- 
"  ing  examined  the  accounts  existing  between  the  par- 
"  tjies,  and  the  other  accounts  laid  before   them   by  the 
parties,  they  find  a  balance  of  472/.  9*.  3  1-2^.  due 
from  Scott  to  Trents^  Crump  and  Bates^  including  in- 
terest 5  which  sum  of  472/.  9*.  3  1-2^.  is   by  consent 
and  desire  of  the  parties  y  balanced  by  2i  Hie  sum  brought 
'*  from  an  account  then   under  arbitration,  between   the 
"  said  jfohn  Scott  and  Peterfcld  Trent^  atid  in  part  of 
**•  the  balance  due  on  the  said  account  from  the  said  P. 
*'  Trent  /"  and  they  award  the  same  accordingly. 

No  exception  was  taken  to  the  award;   the  court  en- 
tered judgment  in  these  words  :  *'  Therefore  it.  is  con- 
**  sidered  by  the  court,  that  this  cause  be  dismissed ;   the 
parties  having  consented  thereto." 
In  March^  1794,  Trent,  Crump  and  Bates ^-  filed  a  hill 
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Oct  ojER,    Jn  the  late  High  ^ourt  of  Chancery,  Ae  object  of  which 
s^T'T^^m^    was  to  set  aside  this  award,  as  founded  in  a  mistake  of 
Scott's   Exc  the  arbitrators,  as  to  the  intention  of  the  parties,  in  the 
V.  submission  to  them ;  suggesting  that  Scott  was  not  to 

others.       have  any  credit  with  Trent,  Crump  and  Batesj  on  their 
-  account,  for  any  balance  which  might  be  due  him  from 

the  other  parties  named  in  the  instrument  executed  by 
Richard  Crumps  in  their  behalf,  unless  upon  an  adjust- 
ment of  ALL  the  accounts  between  him  and  those  parties 
respectively,  there  should  appear  to  be  a  balance  due  upon 
the  aggregate  amount  of  all  those  accounts,  instead  of  a 
balance  upon  any  one  of  them  only  ;  whereas,  they  had  ap- 
plied part  of  a  balance  due  from  P.  Trent  alone,  to  the 
discharge  of  their  account ;  although  there  were  balances 
due  from  Scott  to  three  of  the  other  firms,  which  temain 
unsatisfied. 

Scott,  by  his  answer,  insists,  that  the  terms  on  which 
the  accounts  with  the  complainants  were  referred  were 
essentially  different  from  the  representation  in  the  bill ; 
and,  for  proof,  refers  to  the  instrument  executed  by  Ri- 
chard Crump  ;  and  further,  that  the  award  shews  that  all 
the  discounts  made  therein  were  with  the  consent  of  the 
complainant*  That,  however,  as  the  complainants  are 
desirous  and  seeking  to  open  the  said  award,  he  accedes 
diereto,  and  prays  that  an  account  may  be  taken  (if  the 
complainants  choose')  from  the  be^nning ;  but,  at  any 
rate,  in  certain  particulars  afterwards  mentioned.  An 
account  was  accordingly  directed  \  a  balance  of  620/.  \s. 
9^.  stated  to  be  due  from  Scott;  for  which  sum  there  was 
a  decree  entered,  and  an  appeal  taken  to  this  court ; 
which  having  abated  by  the  death  of  Scott,  was  revived 
by  his  executors. 

Randolph,  for  the  appellants. 
IVickham,  for  the  appellees. 

Judge  Tucker,  (after  stating  the  case  aa  above.)    I 
was  at  first  inclined  to  think  that  the  suggestions  of  the 
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bill  were  supported  by  the  depositions  of  the  arbitratorSy    ^^Tsw*** 
as  well  as  by  the  instrument  executed  by  Richard  Crumps    \^^>r^^^ 
above  refeiired  to.     And  on  those  grounds  I  thought  the  ®**^Jt,pf '*' 
case  was  brought   within  the  principle  stated  by   Lord    Ynnu  ukl 
Hardwtcke^  (8  Atk.  644.)  and  by  the  master  of  the  rolls,       o^^*^ 
(^Ambler J  245)  as  also  within  that  of  Pleasants^  Shore  &f 
Co.y.  Ro88^  (1  Wash.  158.)  independent  of  the  defendant's 
consent  to,open  the  awards  given  in  his  answer.     But  I 
entertain  some  doubts  now  upon  that  point ;  for  the  ar- 
bitrators  do  not  acknowledge  any  mistake  in  terms  suf- 
ficient,   as  I  conceive,   to   remove  the  weight  of   evi- 
dence arising  out  of  their  award,  viz.  that  the  arrange- 
ment was  made  by   consent  and  desire  of  the  parties. 
This  is  stroD|^y  supported  by  the  affidavit  of  Mayo  Car- 
rington^  one  of  the  arbitrators,  who  swears  that,  during 
the  examination  of  the  business,  a  number  of  accounts 
and  other  papers  were  exhibited  by  all  the  parties  present, 
and  that  Alexander  Trent^  Peterfeld  Trenty   and  John 
Scotty  were  present  during  the  whole  time   of  collating 
the  evidences  that  were  brought  forward  in  the  discus- 
sion of  the  business,  P.  Trent  representing  Carter  and 
Trent  J  and  Carter  andTrents ;   and  on  those  documents 
the  award  was  founded  and  returned. 

What  strengthens  this  evidence  very  much,  is,  that  on 
the  27th  jfuly^  1793,  more  than  six  months  after  the  for- 
mer award,  two  of  the  same  arbitrators  made  a  second 
award,  (in  a  suit  depending  in  Henrico  Court,  between 
Carter  and  Trents^  plaintiffs,  and^^oAn  Scott^  defendant ; 
and,  in  another  between  Peterjield  Trent  and  the  said 
John  Scott j)  in  which  latter  award  they  proceed  upon  the 
same  principles  as  in  the  first,  declaring  the  application 
of  a  part  of  the  balance  due  from  P.  Trent  to  Scott j  to 
t^t  credit  of  the  latter  with  Trent ^  Crump  and  Bates^  to 
have  been  made  by  the  consent  and  desire  of  John  Scott ^ 
and  Trentj  Crump  and  Bates.  I  think  therefore  the 
award  ought  not  to  be  set  aside  on  the  ground  of  mistake 
in  the  arbitrators. 
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^^Jm^^'        But  tlie  defendant  having  in  his  answer  consented  to 
w^N^x^    open  the  award,  and  it  appearing  that  one  of  his  ezecu- 

^*^°caiorP^'  ^^^^'  ^^^  *^  ^^^  *  defendant,  had  notice  of  the  reference 
^     V.         to  a  Commissioner,  land  actually  attended  him,  and  ad- 

Trents  and  ,  .  ^ 

oiheis  mitted  that  the  claim  of  7/rnto,  Crump  ondBAtes  against 
his  testator  was  properly  stated ;  and  having  also  produ- 
ced in  evidence  the  statements  upon  which  the  referees 
appointed  by  Henrico  Court  had  made  up  their  award 
in  the  suits  before  noticed,  without  producing  evidence 
of  any  errors  therein,  according  to  the  suggestions  made 
in  the  answer  of  John  Scott^  both  the  report  and  decree 
appear  to  me  to  be  right* 

Judge  Roane.  Were  it  not  for  the  consent  of  Scoti^ 
stated  in  his  answer,  to  waive  the  advantage  'gained  by 
the  award  and  judgment  at  law,  on  condition  of  re-exa* 
mining  the  accounts  in  relation  to  the  several  items  sta- 
ted in  that  answer,  I  shoxjldi probably  be  of  opinion  that  the 
award  should  not  be  disturbed.  The  evidence  of  the 
arbitrators  would,  perhaps,  be  too  loose  to  vary  the  con- 
struction of  an  agreement  from  that  admitted  by  the 
consent  of  parties  y  at  the  time  of  rendering  both  awards, 
as  also  at  that  of  the  rendition  of  the  judgment  in  the 
District  Court.  Besides,  the  agreement  itself  of  OcIq- 
her  25th,  1792,  is  not  explicit  and  unequivocal  in  support 
of  the  construction  now  contended  for  on  the  part  of  the 
appellees'  counsel.  The  expression  "  balance  or  balan- 
ceSy^  twice  repeated  in  that  instrument,  would  rather 
seem  to  rebut  that  construction,  and  apply  to  the  separate 
balances  found  in  favour  of  Scott^  with  the  several  firms, 
and  thus  correspond  witli  the  construction  made  at  the 
time  of  rendering  the  several  awards.  But,  however 
this  point  may  be,  (as  to  which  I  give  no  conclusive  opi- 
nion,) the  appellants  must  abide  by  the  admission  their  tes- 
tator has  made  ;  and  on  a  perusal  of  the  Commissioners' 
report  and  the  accounts,  I  see  no  cause  to  depart  from 
his  report  in  any  of  those  particulars,  and  concur  that 
the  decree  of  the  Chancery  Court  be  aflSrmed. 
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By  both  the  Judges,  (Judge  Fleming  not  sitting  in 
the  cause,)  the  decree  of  the  Supcirior  Court  of  Chanpe- 

ry  AFFIRMED. 

After  the  Court  had  delivered  their  opinions  in  faVOur 
of  affirming  the  decree  in  the  above  case,  Mr.  Wickham 
submitted  to  the  Court  the  propriety  of  allowing  the  ap- 
pellees interest  upon  the  debt  from  the  time  of  the  de- 
cree made  in  the  Court  of  Chancery,  until  it  should  be 
finally  aflirmed  there  ;  and  referred  the  Court  to  the 
case  of  Deans  v.  Scriba^  (2  Call^  420.)  the  decree  in  which 
seems  to  justify  that  idea. 

Judge  Tucker.     With  all  the  respect  which  I  feel  for 
the  precedents  of  this  Court,  I   must   be  permitted  ||p 
doubt  its  power  to  give  such  a  decree  as  is  now  asked 
for.     The  powers  of  this  Court  are  altogether  statutory » 
Until  the  act  of  1803,  c.   116.(a)  which  passed  after 
this  appeal  was  allowed,  I  know  of  no  law  that  gave  to 
this  Court  the  power  of  giving  damages  upon  the   affirm- 
ance of  a  decree  in  Chancery.     And  if  interest  and  dama- 
fes  are  convertible  terms,  as  perhaps  they  may  be,  I  can- 
not  think  this  Court  warranted  in  giving  the  latter,  under 
the  name  of  the  former,  in  any  case  which  was  depend- 
ing^ in  this  court  prior  to  the  commencement  of  that  acti 
The  case  of  Deans  v.  Scrtba  was  decided  nine  years  ago, 
and  although  there  must  have  been  at  least  a  hundred 
dect*ees  in  Chancery  affirmed  generally  since  that   deci- 
sion, this  is  the  first  application,  except  in  the  case  of  Tay* 
lor  and  Nicholson^  for  this  court  to  give  XTLttrt^t  pendente 
the  appeal,  that  I  have  heard  of :  in  that  case  it  was  re- 
fused.     Nor  do  I  think  we  have  power  to  give   it  in 
this. 


361 


OCTOBEB, 

1809. 

Seott't    Eze- 
cotort 

T. 

TreiiU  and 
others 

Interett  on 
die  amoant  of 
a  decree  of 
the  Superior 
oourtofChan- 
cery»  pcndinf 
an  appeal 
from  that  de- 
cree, taoh  ap- 
peal  having 
been  taken  l^- 
fore  the  act  of 
1803,  was  not 
allowed,  not* 
wilhttanding 
the  caae  of 
Beam  ▼.  Scri* 
ba. 


(a)  2  Rev. 
Coikf  p.  S9. 


Judge  RoAKfe.     In  the  case  of  Deans  V.  Scrtba j(b)  m  8  CaH, 
the  decree  was  for  a  given  sura  of  money,  with  interest 

Vol.  IV.  Z  » 


362  Supreme  Court  of  Appeals. 

^^iSS***    thereafter,  until  paid.  '  On  an  appeal  by  the  defendant, 
s^'yn^    this  Court  declared  its  opinion  to  be,  ^^  that  in  sdl  cases 
^ui«?"'  "  ^^  simple  contracts,  not  bearing  interest  i^  their  origin- 
•  T  nu  nd    "  ^^»  ^^^  ^^  which  at  law  interest  is  given  by  Juries,  in 
othcrt.      >^  the  way  of  damages,  the  interest  in  equity  can  only  be 
'^'''■"""■''■^  **  continued  to  the  time  of  entering  the  final  decree,** 
The  decree  was  therefore  reversed,  (inter  aUa^  as  to 
this  interest ;  and  by  the  decree  of  this  Court  interest 
was  directed  ^^  to  be  computed,  on  the  balance,  to  the 
^^  time  of  entering  ihtjinal  decree  in  the  Hig^  Court  oi 
^^  Chancery,  in  pursuance  hereof^  the  i4>pellants  having 
^*  unjustly  delayed  the  final  decree,  by  their  appeal   to 
^^  this  Court."     As  the  Court  of  Chancer}-  had  no  power 
to  allow  interest,  according  to  this  opinion  of  the  Court, 
beyond  the   time  of  entering  its   decree  ;  and  as  this 
Viurt,  reversing  a  decree,  is  to  render  such  judgment 
ifl)  Jiev.       as  the  Court  below  ought  to  have  rendered. (a)  and  none 
p.  6d!  '  other,  I  do  not  clearly  discern  that  this  decision,  though 

upon  a  reversal^  was  either  warranted  by  the  act  just 
mentioned,  so  far  as  it  relates  to  this  ulterior  interest, 
or  by  the  general  spirit  of  our  acts,  (of  that  day,)  whidi 
did  not  allow  compensation  by  way  of  damages,  in  die 
event  of  affirming  decrees  in  Chancery.  As  tbb  decree, 
however,  is  said  to  have  been  rendered  upon  great  con* 
sideration,  I  have  certainly  no  wish  whatever  to  distoiii 
or  depart  from  it.  It  is  however  the  case  of  a  reversedy 
which  may  make  a  diflPerence ;  whereas,  th^  case  before 
'  us  is  that  of  an  affirmance*   It  is  true  that  the  ground  as- 

signed by  the  Court  for  giving  this  ulterior  interest  in 
the  case  of  Deans  v.  Scriba^  also  applies  to  this  case,  viz* 
that  the  appellants  ^^  have  by  their  appeal,  unjustly  de* 
layed  the  ^^  final  decree  ;"  but,  on  the  other  hand,  as  the 
law  had  (at  that  period)  allowed  no  damages  on  the  of* 
Jirmance  of  decrees  in  Chancery,  probably,  as  was  said 
W  d  CiU^  by  this  court  in  the  case  of  Sktpwith  v.  Clinchy(b) 
*^  cause  Chancery  cases  generally  depend  up<m  com; 
*^  and  difficult  questions  which  ought  to  be  settled  by  die 
<(  Supreme  Court,  and  therefore  appeals  iti  those,  seldofli 


In  the  34l/t  Year  of  the  Comnumwealth.  303 

**  practised  merely  for  delay,  are  not  discouraged,"  it   ^^\^^ 
would  seem  to  be  in  unison  with  the  same  policy,  in  the    \^^v^^^ 
case  of  an  affirmance,  to  omit  giving  the  ulterior  interest  ^*^i^jj^*** 
also,  if  it  were  even  regular  in  the  case  of  an  affirmance,    «,    L*  ^ 
to  add  to  the  decree  affirmed.     This  evil,  if  it  be  one,  is       oUien. 
now  remedied,  except  as  to  prior  cases,  by  the  act  of      («)   ju^ 
yanuan/y  1804,  c.29.(a)  which  not  only  gives  power  to  p^»  *  ^» 
the  Courts  of  Equity  to  award  interest  up  to  the  time  of 
payment^  but  also  authorizes  the  appellate    Courts   to 
award  10  per  cent,  damages  in  *^  satisfaction  of  all  inte« 
rest  or  damages,"  from  the  time  the  decree  was  rendered. 
On  these  grounds  I  am  of  opinion  that  no  addition, 
in  respect  of  this  ulterior  interest,  should  be  made  tq  this 
decree  of  affirmance. 


Arned    at 

Brickhouse  against  Hunter,  Banks  &  Ca         im  u^^i 

at    October 
tenn«  1809. 

THIS  was  an  appeal  from  a  decree  of  the  Superior  i.  Aithoagh 
Court  of  Chancery,  held  at  WiUiamsbugh^  pronounced  SS*^^^^ 
on  the  9th  of  Aprils  1803.  SiJtotCoart 

firtc/tAM«<?  brought  an  action  of  flccot/n/  render^  against  ^^t^^^ia 
Isaac  Smithy  one  of  the  partners  of  Hunter,  Bank*  &P  '^4^^';^^^.^. 
C^.  and  obtained  a  judgment  for  an  account.  In  pursue-  property,)  if 
ance  of  which,  auditors  were  appointed  by  the  Court;  feraiiraauen 

_  1       .      ^  1  ^1.      'n    difference 

and,  at  a  subsequent  day,  at  the  mstance  ana  on  the  between  them 
motion  of  the  parties,  three  other  auditors  were  added  |j  c^n*^ 
to  the  former  number,  and  any  three  of  the  whole,  were  ^^^^Z^l\ 
directed  to  examine,  sUte  and  settle  all  accounts  be*  Jj;^**;'^^^  ^. 

ward  maj  b« 
made  the  decree  of  the  Court,  such  consent  Is  binding;  the  whole  case,  inoluding  the. 
qucUioQ  of  totP,  being  thereby  transferred  from  the  Court  to  the  arbitrators. 

2.  An  award  Is  not  the  lest  certain  and  faud^  because  the  arbitrators  refer  to  a  report 
previously  made  by  a  Commissioner  in  Chancery,  iind  declare  {in  general  terms)  their  con- 
euirence  with  it,  instead  of  specifjfing  the  particukirs  or  siibsUnce  thereof,  in  the  award 
itself-  nor  because  they  submit  to  the  Court  the  propriety  of  their  awai-d  iu  point  of 
law,  and  M  a  guide  for  the  Court  in  deciding  upon  it,  state  the  grounds  and  reasons  thereef. 

S.  In  a  settlement  of  accounts  between  copartners,  the  books  of  the  copartnery  are  ad- 
missible evidence,  and  vouchert  for  ercry  item  need  not  be  produced. 
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^<^TOBBtt,'   twf  en  the  parties,  which  was  accoixUngly  done ;  and,  na 
v^vxi./    exception  being  taken  to  their  rc^port  or  proceedings, 
Brickhouse    final  judgment  was  rendered  pursuant  thereunto,  in  fa« 
Hunier,      your  of  Brickhouse. 

To  this  judgment,  Hunter^  Banks  cr  Co.  preferred  a 
bill  of  injunction  to  the  Judge  of  the  Higl^  Court  of 
Chancery,  who  awarded  the  injunction.  The  accounts 
were  referred  to  a  Commissioner  of  the  Court,  who 
ynade  a  report  which,  on  exceptions  taken  to  it,  was  re*^ 
committed  by  the  Court  to  the  Comipissioner,  who  niade 
a  second  report,  assigning  reasons  in  support  of  the 
former,  by  which  he  had  reported  118A  9*.  7d.  3-4  to 
be  paid  to  Hunter^  Banks  &f  Co.  with  the  addition  of 
50/.  paid  by  Isaac  Smith  on  account  of  the  judgment  at 
law,  the  voucher  for  which  had  not  before  been  produ- 
ced; making  in  all  168/.  9*.  7d.  3-4,  On  the  29th  of 
May^  1 800,  the  Commissioner  certifies,  that  the  parties 
appeared  by  consent  at  his  office,  and  agreed,  that  if 
any  supplemental  report  appeared  necessary,  it  might 
be  made.  But  the  Commissioner  declined  making  any  ; 
after  which,  (as  is  presumable^  by  consent  of  the  parties^ 
all  matters  in  difference  between  them  in  that  suit,  were 
referred  to  the  final  determination  of  Thomas  Newton 
and  William  Pennock^  whose  award,  or  that  of  an  um- 
pire to  be -chosen  by  them,  was  to  be  made  the  final  de- 
cree of  the  court.  They  made  a  report,  declaring  th^t 
they  had  examined  the  accounts  between  the  parties,  and 
could  find  ho  cause  to  disagree  with  the  Commissicmer  ia 
his  report.  "  Submitting,  however,  to  the  decision  of 
**  the  Court,  the  necessity  of  ffunterj  Bonis  i^  Co»  pro- 
^*  ducing  vouchers  to  certain  charges  (amounting  to 
**  133/.  9*.)  objected  to  by  Bricihouse,*  (before  the  Com- 
missioner.) They  add,  having  considered  the  situation 
of  the  times  (1781  to  1783,  during  the  American  war) 
when  much  of  the  business  was  done,  they  conceive  it 
was  not  possible  to  obtain  receipts,  as,  in  many  instance^, 
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advances  were  made  on  the  sea«shore  roads,  &c.  fpr  the  ^TSTi*** 
safety  of  removing  goods ;  in  which  case  only,  memo-  v^^sr^^^ 
randums  of  the  advances  could  be  made.     Under  which    Briokhome 

T. 

circumstances*  they  consider  the  Commissioner's  report      Uuoter, 

-  .11.  B«nk§  k  Ca 

to  be  as  just  as  the  times  of  transactmg  the  busmess  — .— ^li. 
would  admit  of,  which  they  submit  to  the  Court. 

The  Chancellor  of  Ae  Wtlliamsburgh  district,  to  which 
the  cause  had  been  removed,  being  of  opinion  that, 
Brickhouse  being  a  partner,  and  having  a  right  to  in* 
spect  the  books  of  Hunter^  Banks  &f  Co.  they  were  ad- 
missible evidence ;  and  concurring  in  opinion  with  the  ar- 
bitrators, that,  from  the  circumstances  of  the  country,  it 
would  have  been  impossible  to  produce  vouchers  for 
every  item  in  the  accounts,  decreed  according  to  their 
report ;  from  which  decree  an  appeal  was  taken  to  this 
Court* 

Randolph^  for  the  appellant,  relied  on  the  following 
points : 

1.  That  the  judgment  in  the  action  of  account  was 
not  liable  to  be  examined  in  equity,  on  any  ground  sta* 
ted  in  the  bill.  If  it  be  said  that  the  submission  to  re- 
ference was  a  waiver  of  the  objection  to  a  want  of  juris- 
diction in  the  Court,  the  answer  is,  that  exceptions  were 
filed  at  the  coming  in  of  the  report  of  the  referees,  ex- 
pressly objecting  to  the  admissibility  of  the  books  of 
HttnteTy  Banks  &f  Co.  as  evidence. 

2.  The  referees  do  not  substantially  and  independently 
decide  the  cause,  but  delegate  the  power  given  them  to 
the  Master  Commissioner. 

3.  The  award  is  erroneous  on  its  face :  the  referees 
only  say  that  they  see  no  cause  to  differ  from  the  state- 
ment made  by  Master  Commissioner  Dunscomb^  and 
submit  to  the  Court  the  propriety  of  allowing  certain 
items  without  vouchers.  In  fact,  there  was  no  other 
evidence  before  them  than  the  books  of  Hunter j  Banks 
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^T£5***    ^  ^^^  ^^^^^  ^«rc  not  evidence  for  them  in  their  owa 
v^"v^^,/    case. 

BriekhouM 

▼. 

BnS^fiTbow       ^^itiams  and  Warden^  for  the  appellees,  contended, 
"■  that  Bricihoustj  by  agreeing  to  the  reference  in   Chan* 

eery,  had  opened  the  judgment  at  law,  and  waived  all 
objection  to  the  jurisdiction  of  the  Court. 

The  award  was  final  and  conclusive  between  the  par- 
ties.    The  only  possible  objection  to  it  was,  Aeir  sub- 
mitting to  the  Court,  whether,  under  the  circumstances^ 
^it  was  incumbent  on  Hunter j  Banks  &  Co.  to  produce 
Touchers  in  support  of  certain  charges*     They  decide 
that  vouchers  were  not  necessary.  Thi3  they  had  a  right 
to  do,  and  their  decision  upon  the  case  in  matters  of 
fact^  cannot  be  reviewed  by  the  Court,  when  no  comip- 
(o)  1  Ttft. Jan.'  tion  or  partiality  appears.(a)     Even  if  they  had  taken 
jon.  15.  M»r-  the    opinion   of  Master  Commissioner  Dunscomh^    die 
^^^  ^'  award  would  not  have  been  erroneous  on  that  account. 

Arbitrators  may  take  the  opinions  of  others  as  a  guide  to 
their  own  decisions ;  and  when  adopted,^  it  makes  it  their 

(A)  5  ret.  Jan.   OWn  act.(*) 

^Wi^r^  The  books  of  Huntery  Banks  £?  Co.  who  were  part- 
ners with  Brickhouse  in  the  vessel  which  was  the  sub- 
ject of  this  controversy,  were  clearly  admissible  evidence 

fO«  Wen,  u  under  the  authority  of  the  case  of  Fletcher  v.  PoUctrd.(c) 
They  were  the  books  of  all  the  partners,  quoad  this 
transaction,  each  having  a  right  to  inspect  them.  In 
truth,  Bt  ickhouse  has  received  considerable  credits  ex- 
tracted from  the  books  alone,  and  it  is  contrary  to  all 
principle,  to  permit  a  party  to  claim  credits  from  books, 
without  admitting  their  debits  ako. 

Judge  Tucker,  (after  stating  the  case,)  proceeded: 
That  the  Judge  of  the  High  Court  of  Chancery,  ou^ 
not  to  have  awarded  the  injunction  prayed  foi[,  after 
the  judgment  In  the  action  of  account  fender  had 
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regularly  and  duly  obtained,   without  any  exceptions    ^TJji*** 

taken,  either  to  the  report  of  the  proceedings  of  .the    ^^^v^^ 

auditors,  a  part  of  whom  seem  to  have  been  nominated    Bnckhoos* 

and  agreed  to  by   the  parties,  I  am  much  disposed  to      J^^J^cou 

think.      For   the  action  of  account  render  comes  the     i        ■    ■ 

nearest  to  the  proceedings  in  a  Court  of  Equity,  of  any 

other  that  I  recollect  at  the  common  law.     But  the  vo-    n 

luntary  consent  of  the  parties  to  the  reference  made  by 

the  High  Court  of  Chancery   to  the  final  determination 

of  Thomas  Newton  and  William  Pennocky  judges  chosen 

by  the  mutual  act  and  consent  of  the  parties,  appears  to 

me  to  do  away  the  objection  to  the  Court's  sustaining 

the  bill,  instead  of  dissolving  the  injunction  upon  the 

coming  in  of  the  answer  of  Bricihouse ;  and,  though  I 

was  at  first  inclined  to  doubt  whether  the  arbitrators  had 

made  an  award  or  not,  upon  more  mature  consideration 

and  inspection  of  it,  I  am  satisfied  it  is  a  good  award 

in  equity,  and  therefore  that  the  decree  be  affirmed* 

Judge  Roane.  The  reference  by  consent  in  this  case, 
is  a  waiver  of  the  objection,  (if  it  would  otherwise  have 
aCvailed  the  appellant,)  that  the  appellees  were  concluded 
by  the  decision  in  the  action  of  account  in  Northampton 
Court.  This  cause  (the  injunction)  made  the  merits 
of  that  decision  a  part  of  the  matter  in  controversy  to 
be  decided  on  in  it;  and  the  whole  case,  including  this 
question  of  law,  was  transferred  from  the  Court  to  the 
arbitrators. 

The  award  of  the  arbitrators  (^Newton  and  Pennocil) 
adopts  the  report  of  the  commissioner  Dunscomb  as 
their  report,  and  decides  that  vouchers  were  not  necessary 
to  be  produced,  for  the  reasons  stated  in  the  latter  part 
of  the  award*  It  is  true  it  also  submits  to  the  Court 
the  propriety  of  this  decision  in  point  of  law,  and,  as  a 
guide  for  the  Court  in  declaring  upon  it,  states  the 
grounds  and  reasons  of  their  opinion  in  this  particular. 
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OcTatEt;    In.this  case,  this  award  comes  up  to  what  seems  to  have 

s^'>rst^    been  required  by  this  Court  in  the  case  of  Pleasants   V* 

Brickhoute    'fto$8y{a)  namely,  that  where  an  award  is  to  be  impeacJi- 

Haifter;      ed  on  the  ground  of  a  mistake  of  the  arbitrators  as  to 

'  facts,  or  principles^  such  mistake  ought  to  appear  on  the 

(a)  1  Wavh.  f^Q^  pf  the  owatd  itself;  and  that  such  mistake  is   not 

15$.  •'  -^ 

to  be  proved  by  affidavits^  which  are  only  proper  to  es- 
tablish partiality  or  misbehaviour  in  the  arbitrators,  or 
the  like. 

The  award  before  us  then  is  final ;  but  it  has  gone  on 
to  aid  the  Court  (by  stating  a  special  matter  on  the  face 
of  the  award  itself)  to  decide  whether  the  arbitrators 
were  mistaken  in  the  principles  of  their  decision  or  not ; 
and  this  brings  us  to  that  question. 

It  seems  to  me,  that  for  the  reason  assigned  in  the 
award  itself,  and  more  particularly  for  those  assigned 
In  the  decree  in  question,  vouchers  were  not  necessary  to 
be  produced.  Those  reasons  are,  (as  resulting  from 
those  two  documents,)  the  situation  of  the  times  when 
the  advances  were  made ;  that  the  appellant  was  a  vo- 
luntary partner  of  the  appellees,  who  acted  as  ship's  hus* 
band,  with  his  consent  and  by  his  ratification ;  that,  as 
a  partner,  he  had  always  a  right,  and  undoubtedly  the 
opportunity  to  inspect  the  books  of  accounts ;  that,  from 
the  confidence  resulting  from  his  being  a  partner,  the 
less  care  would  have  been  taken  by  the  appellees  to  pre- 
serve the  vouchers,  than  would  be  thought  necessary  in 
the  case  of  unconnected  strangers ;  that,  from  the  nature 
of  most  of  the  articles  mentioned  in  the  account,  they 
seem  necessary  for  a  schooner  engaged  as  the  Buckskin 
was ;  and  that  it  is  unreasonable  that  the  appellant,  who 
had  availed  himself  of  the  books  of  the  appellees  when 
in  his  favour,  should  object  to  them  on  the  ground  of 
the  want  of  vouchers,  when  they  went  to  charge  him. 

On  these  grounds,  I  think  the  Court  of  Chancery 
rightly  judged  that  the  principles  on  which  the  arbitra* 
tors  went  as  to  the  point  in  question,  were  not  mbtaken 
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nor  illegal;  and  this  opinion  making  the  award  perfect,  ^^^fJJJ*** 
the  said  Court  was  correct  in  decreeing  pursuant  there-  ^^r>r^%^ 
to.'    I  am  therefore  of  opinion,  that  the  decree  should    Bn«w»««»c 

be  AFFIRMED.  Hunter, 

Bankt  Ic  Co. 


Judge  Fleming.  The  reasons  stated  by  the  Chan- 
cellor himself,  as  the  foundation  of  his  decree,  appear 
to  be  perfectly  satisfactory.  I  have  only  to  add,  that 
the  decree  is  to  be  affirmed,  by  the  unanimous  opinion 
of  the  Court. 


De  Lima  aMtnst  Glassell's  Administrator.  Jkhnday,  JW 

»  vember  6Cli, 

1S09. 

AN  action  on  the  case  was  instituted  in  the  District  A  ditoorer^. 
Court  of  Frederickaburgh^  on  behalf  of  De  LimOj  against  ir*Uw*  of 
GlasseUy  owner  of  a  brig  caUed  the  Janet,  for  failing  to  whTchI*''^A' 
deliver  a  cargo  of  com,  received  on  board  the  said  ves-  ^<*''^  <*^ 
seL  on  account  of  the  plaintiff,  in  the  month  of  May.  Vf  m>ght  have 

•^     known    and 

1793,  to  be  carried  from  the  river  Rappahannock   to  obtained   in 

limey    it   not 

OportOy  in  Portugal.     The  capias  issued,  returnable  to  a  toiBeient 
April  Court,  1794.     At  August  rules,  in  the  same  year,  c^ofEqui! 
the  defendant  pleaded  not  guilty ;  and  on  the   6th  of  SLw^trMif"^  * 
October,  1797,  (no  motion  for  a  continuance  being  made,) 
a  Jury  was  empannelled,  and  rendered  a  verdict  in  fa- 
vour of  the  plaintiff,  for   1,'900A  8«.  8i/.   damages.     A 
motion  for  a  new   trial  was  made  and  ov^erruled,  and 
judgment  entei*ed  according  to  the  verdict. 

The  defendant  thereupon  applied  to  the  late  Judge 
of  the  High  Court  of  Chancery,  for  an  injunction  and 
new  trial  of  the  issue  at  law ;  setting  forth  in  his   bill, 

that  the  com,  which  appeared  sound  and  good  when  ta- 
Vot,  IV.  3  K 
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^^TiS****  ^^^  ®^  board,  was  discovered,  when  the  vessel  (which 
was  perfectly  dry  and  tight)  arrived  in  Hampton  Road^ 
to  be  in  a  heated  and  ruinous  condition ;  that  in  conse- 
^i^b/'tw**  qucnce  thereof,  the  crew  refused  to  proceed  to  sea  with 
■  ■  i  »  ■■■  the  cargo  in  that  state,  alleging  it  woiJd  destroy  the  ves- 
sel, '  ^d  of  course  their  lives ;  that  John  Griffith  the 
captain^  called  on  three  experienced  masters  of  vessels  then 
in  the  port  of  Nf^folk^  to  view  and  report  the  state  of  the 
cargo ;  and  that  they  were  of  opinion,  that  he  could  not 
proceed  on  his  voyage,  without  imminent  danger  of  the 
loss  of  the  vessel  and  crew ;  that,  thereupon,  the  cargo 
was  landed  at  Norfolk^  and  deposited  in  large  airy  ware- 
houses hired  for  that  purpose,  in  order  to  dry  it  as  soon 
as  possible ;  taking  care,  as  far  as  could  be,  to  separate 
the  sound  from  the  unsound,  by  which  means  about  a 
thousand  or  twelve  hundred  bushels  of  sound  com  were 
saved  ;  the  residue  being  totally  or  in  part  spoiled ;  that, 
as  soon  after  the  state  of  the  cargo  was  discovered  as 
the  course  o^f  post  would  admit,  the  complainant  wrote 
to  William  S.  Stone^  agent  for  De  Lima^  requesting  him 
to  come  to  Norfolk  and  direct  what  should  be  done;  that 
the  said  Stone  came  down,  but  refused  to  have  any  thing 
to  do  or  say  to  the  cargo,  although  the  complainant  of- 
fered, if  he  thought  proper,  to  reship  the  com  after  it 
was  dryed,  and  to  proceed  to  the  port  designed ;  that, 
upon  his  refusal  to  give  any  direction,  the  master  of 
the  bri|^  gassed  the  cargo  to  be  sold  at  public  auction, 
and  deposited  the  amount  of  sales,  being  456/.  ISs.  id* 
in  the  hands  of  the  complainant,  who  offered  to  pay  it 
to  the  said  William  S.  Stone^  as  agent  for  De  lima;  but 
'  he  refused  to  receive  it,  and  brought  the  suit  at  law  in 
the  name  of  De  Lima  ;  that  sinc^  the  trial  of  the  said  suit, 
and  not  before^  the  complainant  had  been  informed  by 
sundry  persons  of  credit,  that  a  great  part  of  die  com 
made  in  the  y^ar  in  which  that  shipped  on  board  the 
Janet  was  made,  and  especially  the  com  made  in  the 
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neighbourhood  from  which  that  in  question  was  shipped,    ^^"""SJi*** ' 
was  much  injured  by  the  early  frost;  and  that  the  injury     \m^^>r^^- 
was  in  the  heart  of  the  grain,  while  the  surface  remain-     ^  J"'"** 
ed  fair,  and  apparently  unhurt ;  that  the  com  in  question  ^j^i^J^^***; 
was  beaten  out  in  rainy  weather,  in  an  open  bam,  or        ■    ' 
at  least  upwards  of  6,000  bushels  ;  and  that,  in  the  same 
year,  com  which  was  apparently  sound,  was  known  to 
have  rotted  in  the  bams  of  the  farmers. 

The  injunction  having  been  granted,  William  S.  Stone^ 
as  agent  for  De  Uma^  answered  the  bill,  stating,  among 
other  things,  that  he  believed  there  was  nothing  peculiar 
in  the  nature  of  the  com;  that  probably  the  damage 
sustained  proceeded  from  the  delay  of  the  master,  (who 
was  compelled  by  a  criminal  prosecution,  to  appear  at 
the  District  Court  of  Fredericksburgh^  and  his  negli- 
gence in  suffering  the  com  to  be  taken  on  board  in  wet 
weather,  and  in  not  keeping  the  hatches  closed  and 
opened  at  proper  periods  to  shelter  it  from  the  weather 
or  expose  it  to  the  air ;  that  at  the  trial  at  law,  all  par- 
ties were  considered  as  prepared;  and  that,  upon  the 
motion  for  a  new  trial,  all  the  suggestions  in  the  bill, 
including  the  one  that  the  com  was  inherently  bad,  were 
repeated^  though  copiously  dilated  upon  before  the  Jury. 

On  the  bill  and  answer,  the  Chancellor  dissolved  the 
injunction,  whereupon  the  complainant  filed  a  general 
replication,  and  commissions  were  awarded. 

A  great  number  of  depositions  were  taken  on  both 
sides  ;  among  which  were  those  of  four  of  the  Jury,  who 
swore  there  was  no  such  evidence  before  them  as  that 
contained  in  certain  depositions  exhibited  by  the  com- 
plainant; (shewing  that  the  crop  of  com  made  in  1792 
was  generally  injured  by  the  frost,  and,  when  put  in  bulk, 
was  heated  and  spoiled,  though  fair  and  sound  in  ap- 
pearance ;  and  that  a  vessel  loaded  with  damaged  com 
could  not  safely  proceed  to  sea  5)  except  that  of  a  captain 
Lambert^  who   thought  there  woi\ld  be  no  danger  to  a 
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<^«TOBSR,  vessel  going  to  sea  with  such  a  cargo,  and  said  he  had 
known  an  instance  of  a  cargo  of  grain  being  heat^ed  at 
sea,  and  that  no  such  consequence  ensued*  AU  the 
GiMteii^  Ad-  other  evidenoe  now  introduced  by  the  complunant  ap- 
«——«——  peared  to  have  been  before  the  Jury,  except  two  deposi- 
tions of  John  Griffith^  which  were  not  permitted  to  be 
read  on  the  trial  at  law. 

The  complainant  having  died,  the  suit  was  revived  in 
the  name  of  Anthony  Buck^  his  administrator ;  and  on 
the  final  hearing,  the  Court  reinstated  the  injunction,  and 
ordered  a  new  trial  at  common  law ;  from  which  order 
an  appeal  was  taken. 

Williams  and  Warden^  for  the  appellant,  contended, 
1.  That,  on  the  face  of  the  bill,  the  complainant  had 
full  remedy  at  law,  and  no  ground  for  coming  into 
equity.  No  suggestion  is  made  oi  fraud  or  surprise; 
and  no  good  reason  assigned  for  the  failure  to  produce 
all  the  evidence  in  question  at  the  trial*  The  bill,  there-* 
fore,  should  have  been  dismissed,  notwithstanding  there 

(a)PoUatdv,  was  no  plea  to  the  jurisdiction.(a) 

BetL^Munf.      2.  If  the  Court  of  JLaw  erroneously  refused  a  new 

67 

trial,  the  proper  remedy  was  by  bill  of  exceptions  and 
appeal  to  this  Court ;  not  \)y  injunction.  A  contrary 
doctrine  would  make  a  Court  of  Equity  a  Court  of  Ap- 
peals to  the  Courts  of  Common  Law. 

Rafuiolphj  for  the  appellee,  (besides  arguing  Jiytry 
fully  on  the  merits,)  relied  on  Pickett  v.  Morris^  2 
Wash.  272.  as  shewing  that  the  verdict  and  judg- 
ment were  no  obstacle  to  the  relief  he  claimed.  He 
contended,  also,  that,  as  a  common  carrier ^  Glasseil  had 
no  relief  at  law,  unless  he  could  have  proved  that  the 
injury  to  the  com  proceeded  from  the  act  of  God,  or 
of  the  enemies  of  the  Commonwealth ;  and  that  the 
new  evidence  offered  could  not  have  been  admitted  at 
law. 
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BottSj  in  reply.     The  (iases  of  Turfiin  v.  Thomai^  2  ^^"[^""^ 

/Tjpn.  £sf  Munf*  139.  and  Morris^  Overton  and  others  v.  s^^>r%^ 
I^osSj  ibid.  408.  have  settled  all  the  points  in  this  cause,      ^  ^** 

which  is  not  in  the  least  like  that  of  Pickett  v.  Morris.  GlasaeU's  Ad* 

.  .     *•  r  r  •       fninistrator. 

The  new  evidence  was  in  fact  of  no  consequence ;  for  this  .. 
particular  com  is  proved  to  have  been  good  when  de- 
livered, and  to  have  been  injured  by  the  neglect  of  the 
captain;  and  the  proof  on  the  other  side  is  only  that 
com  in  general  that  year  was  bad.  But  even  if  tho 
evidence  was  important,  it  did  not  change  the  question, 
but  was  merely  additional  testimony  as  to  points  which 
had  been  before  the  Jury.  A  Court  of  Equity  will  not 
g^ant  a  bill  of  review  to  its  own  decree,  on  additional 
evidence  to  the  same  facts  :{i)  for,  if  this  were  not  the 
case,  bills  of  review  would  be  endless.  A  fortiori  then, 
it  should  not  set  aside  a  judgment  at  Common  Law  on 
such  grounds ;  for  the  Court  of  Law  which  heard  all 
the  evidence  originally  introduced,  was  more  compe- 
tent to  decide  as  to  the  effect  of  the  original  matter. 

The  fact  that  the  com  made  in  1792  was  generally 
injured,  was  a  circumstance  of  public  notoriety,  imd 
might  have  been  known  to  the  complainant  before  the 
verdict.  If  he  neglected  to  make  the  proper  inquiry,  it 
was  his  own  fault,  and  shewed  a  want  even  of  ordinary 
diligence. 

Mr.  Randolph's  argument  that  his  client  could  not 
have  had  the  benefit  of  this  evidence  at  common  laWj 
proves  too  much ;  for  if  it  would  have  been  rejected  on 
that  ground  at  xhtfrst  trials  how  is  he  to  avail  himself 
of  it  on  the  second  ?  But  is  it  not  a  good  defence  both 
in  law  and  equity,  that  the  plaintiff's  own  default  occa- 
sioned the  injury? 

On  the  merits^  however,  the  case  is  clearly  against 
him  ;  it  being  fully  proved,  that  the  damage  arose  from 
the  captain's  neglect  and  delay,  for  which  the  defendant 
was  responsible. 

(I)  See  I  Hen.  &  Mtmf.  180.  Randolph  ▼.  Handolph^a  Exeettfor»t 
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^^twS**'        Friday^   November   irth,  die  Judges  Flemiko  and 
\^^>r^^^    RoAN£  (Judge  Tucker  not  sitdng  in  the  cause)  pro* 
De  Uma     nounced  their  opinions. 

Glatwirs  Ad. 

mipistrator.  Judge  RoAME*  The  grounds  on  which  the  new  trial 
was  awarded  by  the  Chancellor  in  this  case,  were,  or 
might  have  been,  submitted  to  the  Jury  in  the  trial  at 
law.  It  is  stated  by  the  answer  of  Stone^  that  they  were 
not  only  submitted  and  copiously  dilated  on  to  the  Jury, 
but  also  to  the  Court  of  Law,  on  the  motion  for  a  new 
trial,  which  was  refused.  It  is  trae^  four  of  the  Jurors 
seem  to  say,  that  evidence  on  those  points  was  not  sub- 
mitted  at  the  trial ;  but  supposing  such  to  have  been  the 
fact,  the  appellee  oug^t  still  to  have  assigned  some 
reason  for  not  having  exhibited  his  evidence  to  the 
Jury;  such  as  that  these  facts  came  to  his  knowledge 
after  the  trial,  or  the  like.  Nothing  of  this  kind  being 
shewn f  as  the  ground  of  the  application  to  the  Court  of 
Equity;  this  is,  therefore,  the  naked  case  of  moving 
for  a  new  trial  in  equity,  on  grounds  which,  with  ordi* 
nary  diligence,  the  party  might  have  availed  himself 
of,  on  the  trial  at  law  ;  and,  therefore,  I  am  for  rever- 
sing the  decree,  and  dissolving  the  injunction. 

Judge  Fleming.  The^  object  of  the  bill  in  this  case 
was  to  obtain  a  new  trial,  where  the  controversy  was 
purely  of  a  le^al  nature,  and  where  a  motion  for  a  new 
trial  was  overruled  by  the  unanimous  opinion  of  the 
Court  before  which  the  issue  was  tried,  and  which  heard 
the  whole  evidence  adduced  on  both  sides.  It  is  a  ge- 
neral principle,  that  a  Court  of  Equity  will  not  interfere 
in  such  a  case,  on  the  ground  that  the  verdict  and  judg- 
ment at  law  was  erroneous,  where  neither  fraud  nor  sur- 
prise are  suggested,  nor  any  supervenient  circumstan- 
ces had  arisen.  In  the  case  before  us,  the  suit  at  law  in 
the  District  Court  of  Fredericksburgh  was  at  issue  three 
years  and  two  months  before  the  cause  was  tried ;  which 

gave  the  parties  full  time  to  collect  and  produce  their  tes- 
5 
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timony ;  all  of  which,  so  far  as  it  respected  the  state  of  Ae  ^*^  JJJ**» 
vessel  and  cargo,  whilst  in  Hampton  Road^  and  at  Norfolk^  \^^>r^ 
the  opinions  of  the  merchants  and  sea  captains  as  to  the  ^«  ^^'^ 
danger,  and  probable  fatal  consequences  that  might  have  GiM«eii'8  Ad- 
ensued,  had  the  brig,  with  the  damaged  cargo,  pro-  ■■  ■■  ■■ 
ceeded  on  her  voyage,  was  fairly  before  the  Jury,  com- 
posed of  respectable  characters  (some  of  them  merchants) 
in  the  town  of  Fredericksburghy  where  the  contracting 
pardes  resided.  It  is  a  general  principle,  that  the  dis- 
covery of  other  evidence  is  not  a  good  ground  for  anew 
trial ;  which  forcibly  applies  in  the  case  before  us,  as  such 
an  uncommon  length  of  time  elapsed  between  the 
joining  of  the  issue  and  the  trial  of  the  cause.  Perhaps, 
in  some  extraordinary  cases,  the  interference  of  a  Court 
of  Equity  on  that  ground^  might  be  admitted ;  but  in 
the  present  case,  the  only  pretended  discovery  of  new 
evidence  was,  that  in  the  year  1/92,  the  crops  of  com 
in  many  parts  of  the  country  were  injured  by  an  early 
frost,  and  the  testimony  of  some  cases  of  vessels  being 
distressed  at  sea  from  having  damaged  cargoes  of  grain 
on  board.  AU  this  testimony  was,  or  might  have  been, 
before  the  Jury ;  and  it  appears  from  the  deposition  of 
Baylor  Hilly  that  in  the  cargo  on  board  the  Janet^  there 
was  a  layer  of  sound,  and  a  layer  of  damaged  com,  al- 
ternately ;  which  probably  arose  from  the  latter  having 
been  received  on  board  in  wet  or  damp  weather,  (of 
vrhich  it  is  in  evidence  there  was  much  whilst  the  ^vessel 
was  loading,)  and  not  from  any  original  defect  in  the 
com ;  which  Spillery  the  manager  of  Mrs.  Carter^s  estate, 
proved  to  have  been  quite  sound ;  and  both  captain  and 
mate  declared  it  was  the  best  they  had  ever  seen.  On 
these  grounds,  I  concur  in  the  opinion,  that  the  decree 
awarding  a  new  trial  of  the  action  at  law,  be  reversed, 
and  the  bill  dismissed  with  costs.  % 
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.  si'  Braxton  against  Lee's  Heirs. 


1.  Jiffidavits      I  jj  a  suit  brought  in  the  late  Hirfi  Court  of  Chanceiy, 

filed    m    6U)>-  *=*  ^  '' 

port  of  a  bill  by  Elizabeth   Braxton^  widow  of  Carter  Braxtofty  dc- 

(therc    being  , 

no  proof  of  ;io<  ccased,  to  recover  dower  m  25,000  acres  of  land,  (of 
to  be  oonsi-  which  her  said  husband  had  been  seised  in  his  demesne 
timonjlp  the  **  ^f  fee,  during  the  coverture,  and  to  which  she  had 
i?*^pcar  ^^in  never  relinquished  her  right  of  dower,)  against  a  num- 
Oiereoordthat  \^^  ^f  defendants,  among  whom  were  Sophia  Lee  and 
read  either  by  William  Lee^  infant  heirs  of  Francis  Lee^  deceased;  the 

oontentofpar-  .         ,    »x  »^  i-  4»        *  r 

ties,  or  witii-  Court  appointed  Nancy  Lee  guardian,  for  the  purpose  of 

i!^ensuch op"  defending  them ;  but  it  did  not  appear  in  the  record  that 

Kre^^been  8^^  received  any  notice  of  that  appointment,  or  appeared 

"*^**  either  personally  or  by  attorney.     No  answer  was  filed 

2.  It  '^^^w  Qjj  their  behalf,  neither  did  it  appear  that  any  compulsory 

defendants,  a-  proceSS  was  issued. 
cainttwhoma   ' 

decree  it  ea-      Commissioners  (appointed  for  that  purpose)  having 

teredf  had  Afi« 

#nvre«r  the  laid  oif  and  allotted  to  the  complainant  her  dower  in 
Kmiproceuoj  ^ach  parcel  of  land  in  controversy,  and  stated  their  opi- 
Sr*SS^be*ol  nion  of  the  annual  value  of  each;  the  Court,  on  the 
S^reTiIjw*raa*  26th  day  of  March j  1802,  in  conformity  with  their  rc- 
be  filed  on  the  port,  decreed  (inter  alia)  that  the  one  hundred  acres  of 

ground  of  er-   *         \  ^  , 

mr  upon  the  land  in  possession  of  Nancy  Lee^  guardian  of  Francis 
cree.  '  Lee^s  heirs  or  devisees,  distinguished  in  the  surveyor's 

s.fn  a  decree  P^^^  ^Y  ^^e  figure  1.  be  delivered  to  the  demandant; 
^miuf^  Hme  **  ^^^  ^^^^  ^^^  ^^^^  Nanctf  LeCj  for  her  wards,  do  pay 
rfiouid  be  gi-  c(  tQ  the  demandant,  at  the  rate  of  fifty  dollars  per  an- 

Ten  toem   to  •'  * 

make    objeo-  44  j^^    for  rents  and  profits,  from  the  time  when  the 

tions  after  at-  ^  *^ 

tain  in  g   their 
full  age. 

4.  If  a  bachelor,  seiKctl  in  fee  of  lands,  prior  to  the  year  ITCO,  oontracted  to  mH  tkes, 
rcw^ived  part  or  tlic  whole  of  the  pui-chasc-nioney,  delivered  posaession  to  the  parebiMr 
without  mnkinga  deed,  and,  having  atVerwanla  man-ied,  died  in  1797;  ^tuenr,  vhetber 
his  wi<loW  (having  had  notice  before  Ibe  mnrriagc  of  the  jiurchaser's  possession)  is  entitled 
to  dowLT  of  such  lands  7 
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**  original  bill  was  filed,  until  the  demandant  shall  ob-    ^^'JJ*** 

^*  tain  possession ;''  the  Commissioners  having  reported 

the  rents  and  profits  of  the  whole  three  hundred  acres 

in  the  possession  of  Nancy  Lee,  guardian  as  aforesaid,    ^^*  Hein. 

to  be  worth  one  hundred  and  fifty  dollars  per  annum.  """"" 

To  Ais  decree,  the  defendants  William  Lee  and  Sophia 
Lee,  (being  yet  infants^  by  John  Dillard  their  next 
friend,  presented  a  bill  of  review,  alleging, 

1.  That  the  profits  of  the  land  were  rated  too  high  by 
the  commissioners ; 

2.  That  they  had  not  been  defended  in  the  suit ;  and, 
3«  That,  since  the  said  decree  was  pronounced,  they 

had  discovered  that  Ambrose  Lee  their  grandfather,  pur* 
chased  the  said  lands  of  the  said  Carter  Braxton^  and 
^^  they  are  informed  and  believe,  was  let  into  possession 
**  thereof  by  the  said  Carter  Braxton,  prior  to  his  in- 
^  termarriage  with  the  said  Elizabeth,  although  the  deed 
^^  conveying  the  legal  tide  might  not  have  been  made 
^^  until  after  the  said  intermarriage :  wherefore  they 
^^  conceived  that  the.  said  Elizabeth  Braxton  had  no  title 
^  to  dower  in  the  said  land,  the  same  having  of  right 
^^  belonged  to  the  said  Ambrose  Lee  before  the  said  inter- 
•*  marriage*" 

In  support  of  this  bill  of  review,  the  ^  depositions'' 
previously  taken,  of  David  Woodrooff,  Frances  Tucker^ 
jfacob  Scott  and  John  Perm  the  elder,  yftrt  filed  and  in* 
serted  in  the  transcript  of  the  record,  without  setting 
forth  any  acknowledgment  or  proof  of  notice* 

The  Court,  on  the  21st  day  of  March,  1803,  ^^  after 
**  considering  the  said  bill^^  (saying  nothing  of  the  de- 
positions,) ^^  and  hearing  counsel  on  both  sides,  rejected 
*^  every  part  thereof,  except  that  part  which  complained 
^^  of  an  excess  in  the  valuation  of  annual  profits  as  afore- 
^^  said ;  and,  as  to  that,  received  the  bill,  and  directed 
^^  execution  of  a  decree,  entered  on  the  12th  day  of  the 
^^  same  month,  in  favour  of  the  said  Elizabeth  Braxton 
Vo\.  IV.  s  H 
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"  against  the  complainants  and  tfeeir  security,  oa  a  for- 
**  feitcd  forthcoming  bond ;  (taken  upon  a  writ  of  fieri 
^^  facias  in  the  nature  of  a  writ  of  levari  facias^  to  be 
"  suspended  as  to  so  much  of  the  money  thereby  rece- 
*'  vered,  as  was  equal  to  one  third  of  the  said  profits  ;'*) 
from  which  order,  the  plaintiffs,  by  their  counsel,  prayed 
an  appeaL 

The  Court  of  Appeals,  on  the  1  rth  of  Aprils  1  SOS, 
being  **  of  opinion  that  the  bill  of  review  should  not 
**  have  been  rejected,  but  that  the  appellants  should  have 
^^  been  allowed  to  proceed  thereon  in  the  ordinary  course 
"  to  prove  the  allegations  thereof,'*  reversed  the  said 
order,  and  remitted  the  cause  to  the  Court  of  Chancery 
for  further  proceedings  to  be  had  upon  the  bill  of  re- 
view ;  whereupon  the  last-mentioned  Court,  ^  altering 
^^  its  order  according  to  the  foregoing  opinion,^  directed 
the  bill  of  review  "  to  stand  as  if  received  for  the  pur- 
pose of  reviewing  every  part  of  the  decree  thereby 
sought  to  be  reversed  ;^'  and  altogether  suspended,  until 
the  farther  order  of  the  Court,  the  execution  of  the  de- 
cree rendered  the  12th  of  March^  1803« 

Elizabeth  Braxton  then  filed  her  answer  to  the  bill  of 
review,  setting  forth  that  she  had  heard  that  the  com- 
plainants had  appeared  and  defended  the  suit  by  their 
guardian,  who  having  after  appearance  failed  to  answer, 
and  (a#  she  xvas  informed)  having  stood  out  compulsory 
process,  the  Court  proceeded  to  make  the  decree  com- 
plained of;  that  the  Commissioners  having  laid  off  the 
SCO  acres  in  Nancy  Lee^s  possession,  into  three  equal  lots, 
the  respondent,  upon  a  fair  allotment,  had  drawn  one 
of  them,  and,  although  tfie  said  Commissioners,  at  the 
•request  of  Nancy  Lee^  had  represented  the  said  lot  as 
more  valuable  than  the  other  two  put  together,  the  Court 
had  confirmed  the  same  to  her;  since,  according  to 
their  own  representation,  this  accident  could  not  have 
been  prevented  by  them  ;  that  she  was  entitled  to  die 
benefit  of  her  good  fortune,  as  she  would  have  been 
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eompeUed  to  put  up  with  it  htd  it  been  iud.  The  re-  ^T£5»«» 
^poudent  objected  to  the  testimouy  exhibited  in  support  ^rv^"*^ 
of  the  bill,  as  consisting  of  ex  parte  ajtda^it^^  of  inte'*  Braxton 
reated  or  apparently  partial  witnesses.  And,  as  to  the  ^^^  H%vp%* 
time  of  Ambrose  Lee^s  purchase,  she  relied  on  an  account  of 
WU&am  Cabell^  jun.  against  Carter  Braxt^n^  to  show  that 
the  said  Ambrose  was  alive  on  tl^e  9th  of  October ^  1762, 
and  that  a  survey  of  the  land  which  he  purchased  of  Carter 
Braxton^  was  then  made  for  htm;  that  the  date  of  the 
wd  Carter  Braxton^e  birth  appeared,  from  an  inscriptioa 
on  a  tomb-stotie  erected  by  his  £ather  (the  patentee  of 
the  land  in  question)  over  the  body  of  his  mother,  to 
have  been  the  10th  of  September^  If  3d,  which  would 
scarcely  have  left  time  for  him  to  sell  land  to  Amr 
trose  Lee,  after  he  came  to  full  age  in  the  year  1757; 
circumstances  which,  when  connected  with  the  date  of 
the  deed  for  the  }and  in  question,  from  Carter  Braxtcm 
to  Francis  Lee^  son  of  Ambrose^  (which  was  May  3d, 
1765^  "  rendered  all  the  allegations,  in  the  bill,  suggest- 
**  ing  error,  improbable."  This  part  of  the  answer 
seems  intended  to  counteract  the  ex  parte  ^^  deposition" 
or  "  affidavit"  of  Frmices  Tucker^  late  Frances  Lee^ 
widow  of  the  said  Ambrose  Lee^  which  stated  that  he 
purchased  the  land  of  Carter  Braxton  in  die  summer  sf 

1757. 

The  deposition  of  David  Woodroofy  taken  after  the 
avwer  was  filed,  proved  *^  that  Ambrose  Lee  acted  as 
**  overseer  or  steward  for  Carter  Braxton^  prior  to  the 
^^  year  1 760,  and  some  years  after ;  that  he  resided  on 
*^  the  said  Braxton^s  land,  and  purchased  land  of  him  at 
^  different  times ;  and  that  the  land  on  which  Mrs* 
^  Nancy  Shields  (late  Nancy  Lee)  now  resides,  is  a  part 
^  jo£  the  first  purchase,  which  ivas  made  prior  to  th/e 
^  year  1760,  but  the  witness  did  not  know  when  the 
^^  said  land  was  paid  for,  nor  when  the  deed  for  it  was 
♦'  toade," 
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It  had  been  proved  by  evidence  filed  in  the  original. 
suit,  that  Mrs.  BraxtotCs  marriage  with  Carter  Braxton^ 
took  place  the  15th  of  May ^  1760.  The  account  in  the 
hand-writing  of  WtUtam  Cabi  11^  jun.  (who  was  dead,)  was 
authenticated  by  the  deposition  of  James  Perm  /  and  the 
inscription  on  the  tomb-stone  by  that  of  Richard  BrooJke* 
The  deed  from  Carter  Braxton  to  Frances  Lee^  dated 
May  3d,  1765,  ^^  in  consideration  of  the  sum  of  forty 
pounds  paid  by  the  late  Ambrose  LeeJ'*  conveyed  to  the 
•aid  Frances  Lee^  ^^  a  tract  or  parcel  of  land  containing 
^^  two  hundred  acres,  being  part  of  a  tract  of  thirteen 
*^  hundred  and  seventy  acres,  which  the  late  Ambrose 
^^  Lee  purchased  of  the  said  Carter  Braxton;*^  (without 
saying  at  what  time ;)  ^^  reserving  to  Frances  Lee^  wi« 
^^  dow  and  relict  of  ilmir^^^  Lee^  deceased,  the  uses  of  the 
^^  abovementioned  tract  of  land  during  her  natural  life 
•*  or  widowhood.'* 

This  cause  came  on  to  be  heard  on  the  20th  of  Sep^ 
tember^  1806,  before  the  present  Judge  of  the  Superior 
Court  of  Chancery  for  the  Richmond  District,  wfa» 
thereupon  decided,  ^^  that  so  much  of  the  decree  pro* 
^^nounced  the  26th  of  March^  1802,  as  relates  to  the 
*^  present  plaintiiFs,  be  reversed  ;  that  the  decree  of  the 
^  12th  of  March  J  1803,  upon  the  forfeited  forthcoming 
^^  bond,  be  also  reversed ;  and  that  the  defendant  pay  to 
^  the  plaintiffs  the  costs  by  them  expended  in  prosecu- 
^  ting  this  suit :''  from  which  decree  the  defendant  a{H 
pealed  to  this  court« 


Warden,  for  the  appellant,  made  three  pointa:  1. 
That  the  affidavits  filed  in  support  of  the  bill  of  re* 
view,  ought  not  to  be  considered  as  testimony  in  die 
cause ;  there  being  no  proof  of  notice ;  and  it  not  appear- 
ing from  the  record  that  the  Chancellor  had  permitted 
them  to  be  read  i 

2.  If  this  were  otherwise,  the  report  of    the  .Comaais- 
Bioner.  was  in  all  respects  entitled  to  higher  credit ;  and, 
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a.  That  Carter  BraxtonU  seisin  of  the  absolute  legal    ^^^J**"' 
estate  at  the  time  of  the  marriage  being  proved,  and  no 
conveyance  thereof  having  been  made  by  him  until  af- 
terwards, the  appellant  was  certoinly  entitled  to  dower.    Lee's  HcUi, 
As  tn  the  case  of  CUukome  and  wife  \.  Hendereon^{a)  u)  s  Om,  U 
it  was  decided  that,  before  the  act  of  1785,  a  widow  was  '^^'  ***• 
not  dowabk  where  the  husband  had  held  only  the  eqmta" 
ble  estate,  (having  no  deed,  though  in  possession  of  the 
land,)  it  would  be  hard  that  she  should  not  have  dower 
where  the  legal  estate  remained  in  him  until  after  the 
marriage* 

Judge  RoAVE  suggested  a  point,  whether  advantage 
could  be  taken  of  any  error  in  the  process  or  proceed- 
ings previous  to  the  decree,  upon  a  bill  of  review  £»r 
error  upon  the  face  of  the  decree^  and  referred  to  ^^r* 
rier  y*  Carter* e  RepreeentaHv€^{f))  (d)  Jbiu^  fu 

Randolph^  for  the  appellees*  It  should  appear  from 
the  proceedings,  that  the  anrwer  was  filed ;  and  thU 
should  be  considered  gas  part  of  the  decree.  If  there 
was  no  answer,  there  should  have  been  process  of  con- 
tempt ;  and,  to  shew  this,  the  burthen  of  proof  lies  on 
the  other  side. 

.  But,  even  if  an  answer  had  been  filed,  the  decree 
should  have  given  the  infants  leave  to  open  the  cause  at 
a  future  day,  the  answer  of  a  guardian  being  of  no  con- 
sequence. 

On  the  tnerite,  on  that  branch  of  the  question  which 
relates  to  the  discovery  of  new  matter,  the  original  de- 
cree was  pronounced  on  the  principle  that  Braxton  sold 
the  land  after  the  marriage  :  the  bill  of  review  was  on 
the  ground  that  he  had  sold  it,  and  put  Ambrose  Lee  in 
possession  hrfore  the  marriage,  though  the  deed  was  not 
naade  imtil  after  the  marriage ;  which  allegation  is  fully 
proved  by  the  testimony  of  David  Woodroof 

Such  being  the  case,  the  question  resolves  itself  to 
this  :  if  a  bachelor,  seised  in  fee  of  lands  prior  to  the 
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^^'TSJ^"*  yetr  1/60,  contracted  to  sell  tliem,  received  part  of  ihe 
purchase-money,  delivered  possession  to  the  purchaser 
without  making  a  deed,  and,  having  afterwards  married, 

Lee^sHetrp.  made  a  deed  during  the  coverture,  and  died  in  l/9f  ; 
whether  his  widow,  having  had  notice  of  the  parchaB^!s 
possession  before  the  marriage,  is  entitled  to  dower  of 
such  lands  ? 

The  question,  thus  stated,  was  argued  at  some  lemgdi 
by  Ramhlph  against y  and  Warden  in  favsur  of^  the  «•* 
dow  /  but,  for  the  sake  of  brevity,  this  argument  is  omit* 
ted,  the  Court  having  been  of  opinion  that  the  facts  pre- 
sented by  the  evidence  did  not  render  the  point  neces* 
sary  to  be  decided  in  this  case. 

Saturday^  Nov.  11.  .  The  Judges  Tucker  and  Roun 
pronounced  their  opinions ;  Judge  Fleming  being  absent 
through  indisposition. 


Judge  Tucker.  Mrs.  Braxton  brought  a  WU 
several  persons,  and,  among  others,  the  appeUanls^  for 
dower,  and  obtained  an  absolute  decree  against  ttieai, 
without  any  plea  or  answer  in  their  behalf,  by  their  mo- 
ther, who  was  appointed  guardian  ad  Hiewiy  but  wlio  b 
neither  shewn  to  have  appeared,  or  to  have  bees 
with  notice  of  that  order,  neither  was  there  any 
nisi  J  or  notice  of  such  a  decree  against  these  defendants  or 
their  guardian,  to  be  discovered  in  the  record^  in  the 
original  suit.  Afterwards,  they  brought  a  bill  of 
view  by  their  next  friend,  and  assigned  the. f<41o«ring 
sons  for  setting  aside  that  decree  :  Firsts  ^tdie  yenr- 
ly  profits  of  the  dower  lands  were  rated  too  high  hy 
the  Commissioners  appointed  by  the  Court  to  wkie  tiie 
same  ;  secondly  ^  that  they  were  not  defended  indie 
and,  thirdly^  ^^  that  they  have  discovered  aince  dw 
^^  decree  was  pronounced,  that  A*  Zee,  their  grandfiidier, 
^^  purchased  the  lands  in  question  of  Curtsy  MrofftQn^JsmA^ 
^^  they  are  informed  and  believe^   was  let  into  posesv 
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♦*  sion  thereof  by    the   said   Carter  Braxton^  prior  to    ^®*[^JJ**» 

^*  his  marriage  with  the  complainant  Elizabeth^  although 

*♦  the  deed  conveying  the  legal  title  might  not  have  been 

•*  made  until  after  the  marriage  ;  wherefore  they  conceive   Lee's  Helrfc 

*^  that  she  has  no  tide  to  dower  in  the  lands,  which,  in 

**  equity,  belonged  to  another  before  her  marriage  with 

**  the  said  Carter  BraxtanJ^ 

As  to  the  first  of  the  points,  there  is  no  proof  in  the  / 

record,  that  I  can  discover,  that  the  lands  were  estima- 
ted too  high  by  the  Commissioners.  But,  inasmuch  as 
the  bill  against  them  was  not  regularly  taken  for  con- 
fessed, nor  any  decree  wsi  in  the  cause  either  served 
•upon  them,  or  their  guardian  appointed  by  the  Court  to 
defend  them  in  that  suit,  nor  does  any  such  decree  ap-' 
pear  to  have  been  ever  made  in  the  cause,  as  to  them  or 
their  guardian,  nor  any  proof  that  the  person  so  appoint- 
ed guardian,  either  had  notice  of  such  appointment,  or 
voluntarily  appeared  to  defend  the  suit,  nor  that  any 
day  was  given  to  the  infants  to  shew  cause  against  die 
decree  when  they  should  respectively  come  of  age,  I  think 
the  decree,  as  to  them,  was  not  only  erroneous,  but  ab- 
solutely void ;  and,  consequently,  the  decree  of  the  Chan- 
cellory reversing  that  decree  upon  this  bill  of  review,  as 
to  those  defendants,  is  so  far  perfectly  correct. 

As  to  the  abstract  question  which  was  argued,  whe- 
ther, if  a  man  seised  of  lands  in  fee-simple,  aliene  the 
'same  for  a  valuable  consideration,  and  gives  the  purcha- 
ser possession  of  them,  and  then  marries,  and  then  exe- 
'ecutes  a  conveyance  for  the  lands  ;  whether,  in  this  case 
the  wife  shall  not  be  barred  of  her  dower  in  a  Court  of 
Equitj'?  It  is,  I  conceive,  not  necessary  to  decide  it  at 
present.  Cases  may  be  put,  which  I  think  would  operate 
^s  a  bar  of  dower.  As  if  a  man,  seised  of  lands  in  fee- 
's? m  pie,  should  marry  a  woman  privately^  and  then,  with 
her  privity  and  consent,  sell  his  lands  for  a  valuable  con- 
'sideration,  and  execute  a  conveyance  for  them  to  the  pur- 
chaser, and  die,  and  then  the  wife  should  demand  dower 
"of   the  lands  so  aliened,  and  shew  that  the  same  was 
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o«y<>''*>   done  after  her  marriage  ;  yet  in  that  case  she  ought  tm 

s^'>r^%^    be  barred  by  reason  of  the  fraud  and  covin  on  her  pffit^ 

Braxum      US  ^^u  |^  ^^  ^^  p|^  ^f  ^^  husband ;  and  this,  notwidn 

X^e*8  Heirs,    standing  she  might  have  been  an  infant  as  well  as  m 

"  fime  covert  at  the  time  of  the  alienation.     For  covin  and 

consenty  as  Sir  Edward  Coke  expresses  it,  in  such  a   case 

(a)  C«.  Utt,  should  9uffocate  the  right  which  appertained  to  her,  and 

jUftMci. 678.  the  wrongful  manner  avoid  the  matter  that  is  lawful  ;(a) 

and  this  at  common  law  as  well  as  in  equity. 

But  the  record  before  us  presents  no  such  case.  The 
suggestions  in  the  bill  are  extremely  vague,  and  the  evi- 
dence of  David  Woodroof  the  only  witness  to  that  point, 
(for  I  throw  the  affidavits  taken  before  the  bill  filed, 
out  of  -the  question,)  is  equally  so.  If  the  fact  were, 
that  Lee  purchased  as  early  as  the  year  1757,  and  that 
he  continued  in  BraxtorHs  employ  as  his  steward,  resi* 
ding  upon  the  principality  in  extent,  which  Braxton  held 
in  a  remote  county,  and  made  purchases  from  him  from 
time  to  time,  without  demanding  conveyances  for  the 
lands  so  purchased,  the  charge  of  covin  and  conceal- 
ment might,  perhaps,  be  retorted  upon  him.  At  least, 
such  iaches  on  his  part,  would  afford  a  strong  argument 
in  favour  of  Mrs.  Braxton's  claim  to  her  dower.  Be- 
sides, the  clause  of  warranty  in  Braxton^s  deed,  was 
probably  intended  to  afford  a  compensation  to  Lee  from 
Braxton's  heirs,  incase  his  wife  should  survive  him  and 
demand  her  dower  of  these  lands.  And  such  a  war- 
ranty was  at  that  time  an  ample  security  for  such  com- 
pensation ;  as  Braxton  had  more  than  twenty  times  as 
much  land  in  the  tract  upon  which  Lee  resided  as  his 
steward.  Having  accepted  the  warranty  under  soch 
circumstances,  I  think  he  ought  not  to  be  let  in  to 
defeat  the  legal  rights  of  the  widow,  bat  left  to  Us 
remedy  against  the  heirs  of  Mr.  Braxton^  upon  the  war- 
ranty. 

The  whole  merits  of  tiie  case  being  brought  before  die 
Chancellor  by  the  bill  of  review,  and  the  defendant's  an- 
swer thereunto,  and  the  cause  being  equally  open  as  up- 
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w  a  rehc«ring,(#)  I  iWnk  the  CHanceUor  ought  to  bav^    ^IJJ*** 
decreed  to  the  complainant  in  the  original  suit^  her  dower     ^rv^^ 
in  the  lands  of  the  complainants  in  the  bill  of  review,      9mum 
to  be  assigned  to  her  by  Commissioners  for  that  purpose   l^^'*  Heln. 
to  be  appointed,  and  a  valuation  of  the  annual  rents  and  (a)i^/ib.«a 
profits  thereof  to  be  made  by  them,  from  the  -—  day  of  pJ^IJ^J^^.  "' 
yun^t  1800,  when  the  original  bill  was  filed  against  the 
preseiic  appellants  ;  and  to  be  paid  to  the  present  appel* 
Ite  by  the  appellants  or  their  guardian,  unless  the  par* 
ties,  to  avoid  the  expense  of  such  Cprnmissioners,  shoul4 
agree  to  the  former  report,  survey,  and  allotment,  ia  tb^ 
original  si^it ;  or  should  agree  to  make  a  new  allotment 
only,  without  any  other  report  or  survey^ 

A  regular  consequence  of  the  preceding  opinion  is^ 
that  the  decree  upon  the  forfeited  forthcoming  bondf 
taken  upon  a  writ  of  Jieri  facioMy  sued  out  in  behalf  of 
the  appellant,  against  the  appellees,  on  the  first  mention<* 
ed  decree,  ought  to  remain  as  a  security,  so  far  as  it 
-will  extend,  for  the  payments  of  the  rents,  issues,  and 
profits,  which  may  be  awarded  to  the  appellant  in  pur- 
suance of  the  decree  now  to  be  made,  and  her  costs  of 
suit :  and,  therefore,  that  the  decree,  reversing  that  de- 
cree with  costs,  is  erroneous,  and  ought  to  be  reversed, 
and  the  cause  sent  back,  with  directions  to  be  proceeded 
in  according  to  the  principles  in  the  decree  now  to  be 
made. 

Judge  Roane.  The  decree  of  the  26th  of  JIfarchy 
1803,  is  erroneous,  so  far  as  it  relates  to  the  present  ap- 
pellees, in  this,  that  no  day  is  given  them,  being  infants, 
to  shew  cause  against  the  same,  after  they  shall  have  at- 
tained their.age.  It  is  also  erroneous  in  this,  that  the 
decree  was  rendered  without  any  answer  being  filed  on 
the  part  of  the  appellees,  nor  was  the  bill  regularly  ta- 
ken for  confessed  as  to  them :  and  both  these  errors  are 
Vol.  IV,  s  c 
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^''SoS***    ^  ^^  considered  as  errors  kpfiareiit  on  the  face  of  the 

v^rv'^^    decree  itself. 
Braiton  p^,.  ^j^jg  cause,  then,  and  n^t  on  the  ground '  of  new 

Lee't  Heirt.  matter,  or  of  an.  excessive  allowance  for  profits,  (admit- 
ting the  cause  to  have  been  regularly  heard,)  the  bill  of 
review  was  rightly  ordered  to  be  received  by  ^s  Court* 
This  ground  of  error  went  to  the  tvAo/r  decree ;  and^ 
therefore,  the  Chancellor's  partial  allowance  of  the  bill 
was  erroneous.  From  a  note  I  hs^re  of  the  case  when  it 
was  formerly  before  the  Court,  this  was  the  real  ground 
on  which  the  bill  of  review  was  directed  to  be  receiv- 
ed  ;  though  the  Chancellor  might  have  been  misled  in  this 
particular,  by  the  transcript  of  the  judgment  of  this 
Court,  it  stating,  (after  having  said  that  the  bill  should 
not  have  been  rejected,)  that  ^^the  appellants  should 
^^  have  been  permitted,  in  the  ordinary  course,  to  prove 
^^  the  allegations  thereof;"  whence  it  might  be  infer- 
red, that  the  bill  was  allowed  by  this  Court  on  the  mr* 
rita. 

•  If,  upon  those  merits,  the  cause  were  now  m  favour  of 
the  appellees,  although  it  was  not  regularly  proceeded  in 
as  to  them,  the  decree  of  reversal  ought,  perhaps,  to  be 
simply  confirmed,  and  the  cause  entirely  ended:  and 
this  brings  us  to  consider  those  merits*  As  to  the  al- 
lowance of  profits  by  the  Commissioners,  they  state 
that  the  one  third  of  the  land  which  fell  to  the  widow, 
was  superior  in  value  to  the  other  two  thirds  of  the 
tract :  they  regret  this,  and  submit  it  to  the  considera- 
tion of  the  Court ;  but,  perhaps,^  the  Court  can  find  no 
remedy  therefor,  inasmuch  as  the  law  seems  to  require 
that,  in  dower,  the  land  is  to  be  divided  into  three  equal 
parts, and  then  allotted;  which  was  done  in  this  case. 
The  profits  of  the  whole  land  are  estimated  by  the  Com- 
missioners at  150  dollars  per  annum ;  and,  certainly, 
therefore,  fifty  dollars  are  not  an  extravagant  allow- 
ance for  this  third.  The  proofs,  too,  by  the  appellees' 
witnesses,  only  reduce  the  value,  severally,  according  to 
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the  opimoos  of  the  witnesses,  to  forty  and  forty-five  del-    ^^Jg^*"*' 
lars  per  annum*    If,  therefore,  the  decree  had  been  rcgu-    \^^>rs^ 
lar  in  other  respects,  no  objection  would  lie  to  it  on  ac-      Brwtton 
connt  of  an  excessive  allowance  for  profits.  ^^^  Heip». 

With  respect  to  the  new  matter ;  it  is  said  to  have  '  '  " 
been  discovered  since  the  former  decree,  that  Ambrose 
Zee  purchased,  and  was  put  into  possession  of  the 
lands  in  question,  prior  to  Mr.  Braxton's  marriage ; 
but  the  allegation  goes  on  to  admit  that  the  deeds  might 
not  have .  been  made  from  Braxton  to  Lee^  until  ajier 
the  marriage*  This  allegation  is  therefore  a  complete 
/eh  de  se^  unless  this  sale  and  possession  were  known 
to  Mrs.  Braxton  at  the  time  of  the  marriage,  (which  is 
BOt  charged  in  the  bill,  nor  proved,)  and  unless  MrJ 
Htmdolph  is  also  correct  in  placing  purchasers  by  mar* 
riage  on  the  same  footing,  in  equity,  in  this  respect,  with 
other  subsequent  purchasers  with  notice*  This  is  a  very 
important  question  ;  but  the  facts  in  the  present  case  do 
not  make  its  decision  absolutely  necessary.  I  have  found 
BO  cases  placing  a  wife  on  a  common  footing  with  other 
purchasers  with  nodce.  So  many  considerations  superior 
to  that  of  interest y  combine  together  with  it,  in  relation 
to  marriages,  that  I  think  it  at  least  doubtful  whether  the 
ordinary  doctrines  with  respect  to  mon^y  purchasers  will 
apply  also  to  the  case  of  marriage*  It  seems  unreason- 
able ^o  require  the  wife,  in  the  language  of  those  cases, 
as  soon  as  an  adverse  title  is  discovered,  to  stop  her  hand 
from  completing  the  marriage,  especially  after  the  affec- 
tions are  engaged :  on  this  point,  however,  I  give  no  con**, 
elusive  opinion* 

But,  admitting  for  the  present,  that  a  wife^  stands  on 
the  same  footing  with  other  subsequent  purchasers,  let 
us  test  this  case  by  the  ground  on  which  such  .purcha<-  ^ 
sers  are  postponed  in  equity  to  prior  purchasers  who 
have  not  a  legal  title.  In  the  case  of  Le  Neve  v.  Le 
JVevej(a)  it  is  said  that  the  intent  of  the  registration  act  M  s  Jltk\ 
being  to  secure  subsequent  purchasers  against  ^rcrrt  con-- 
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OcTOBEtt,    vtykA^^B,  a  subsequent  piirthftser  shall  t>e  poMfiOMd  to 


a  prior  unregistered  deed,  if  he  had  notice  thereof;  Ibr 
Braxum      that  then  he  couW  not  be  prejudiced.    This  clear  pritiei- 

Lee's  HdrB.    pie  of  equity  will  run  through,  and  apply  t<>  every  lAlA)- 
"  gous  case :  and,  accordingly,  it  is  applied  in  tile  same 

act  to  the  statute  of  enrolments  of  %Y  Hen.  VIIL  irlkieh 
IS  pretty  similar  to  our  act  of  lyiO;  in  short,  it  ia  n^ 
plied  to  a  case  which  is  precisely  the  case  at  bar,  it  the 
Wife  is  to  be  considered  merely  in  the  light  6f  a  siibs^** 
quent  bat^ainee  for  mbuey«  In  that  case  it  is  held,  thtf 
tuch  sul)sequettt  bargainee  shall  be  aiFected  wtdi  notice 
of  a  prior  right,  in  the  same  manner  as  if  die  prior  pur- 
chaser had  been  by  fe^fment  with  hvtry  of  seism. 
The  ground  on  which  these  decisions  go,  (both  on  tbc 
acts  of  tegtttration  and  enrolment,)  is  diat,  '^  ahhuug^ 
^  the  subsequent  purchaser  has  the  ifg^I  estate,  he  ia 
^^  yet  left  open  to  any  equity  which  a  prior  purchaser 
^  may  have,  and  is  postpotied,  because^  lumng  notiGe,  ke 

(d^  s  Mk.    **  might  have  stopped  his  hand  from  proceediiig*(«) 

The  ground,  mote  particularly,  on  which  this  postpona* 
ment  takes  place  is,  that  tlie  taking  the  legal  astalie  after 
notice  of  a  prior  purchase,  makes  the  )p9xtf  a  maiajttk 
piurchaser  f  that  it  is  ^  frauds  and  a  speeiea  of  dolae  mt^ 
(b)  Ibid,  kis  ;  and  that  it  is  a  tMchifuaia  tad  circuiftvei^itfuhenu(t) 
But  when  fraud  and  an  unjUMifiable  machinatiott  is  to  be 
imputed,  the  proof  of  nvtiee  must  be  clear :  aAd^  a^cord*^ 

(c)«  Mk.  are.  ingly,  it  is  held  in  Hinc  v.  Dedd^{c)  that  *'  a  mcrt 
^^  ^uepicioti  of  notice"  is  not  sufficient  to  induce  lite  GouK 
to  break  in  upon  ati  act  of  parliament;  and  that  tfiere 
must  be  clear  and  undoubted  notice,  to  be  a  proper 
ground  of  relief. 

In  the  case  before  us,  independently  of  its  not  belt% 
charged  or  shewn  that  Mrs.  BrtixMi  knew  of  the  wde  to, 
or  possession  by,  Ambrose  Lee,  thac  possession,  at  moat, 
Was  very  equivocal :  it  was,  at  most,  but  *^  a  mere  saa- 
picion  of  notice.''  It  was  of  a  piece  of  tt^^^Azm/coimect- 
ed  with  a  larger  tract,  of  which  it  was  orij^inally  part,  wd 
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lioldeii  by  tt  dCfeward,  irho  olflo  b^ld  the  trhble  tract  |  and  ^gj^ 
dittifone  his  possetoion  did  not  aflford  that  cletr  indicium 
of  ptopeity^  which  reiults  from  a  separate,  exdusivd 
poMession  of  a  dastinct  aiKl  separate  tract  of  land. 

ThiA  case,  therefore^  is  deficient  in  facts  whereon  to 
oast  Mrs.  BroKtm  in  equity  of  her  legal  titk  to  dower ; 
^yen  adniittingf  that,  in  g^eneral,  she  is  to  be  considered 
aa  an  ordinary  purchaser  for  money. 

Upon  the  whole,  my  opinion  is,  that  the  decree  HOW 
before  us  is  correct  in  k-ever^ng  the  decree  of  March  Gth, 
1802^  and  the  decree  of  March  l^th,  1803^  founded 
theneon  i  but  that,  the  reversal  being;  justified  in  part  on 
the  gtY>und  that  the  original  decree  was  rendered  with- 
out the  cau^e  being  properly  matured  fot-  heating  as  to 
these  appellees,  the  decree  before  us  is  erroneous  in 
not  having  further  provided  for  a  regular  procedure 
against  them  from  the  bill  upwards  t  i^hich  being  done, 
the  cause  would  come  on  regularly  to  be  tried  on  the 
merits :  therefore,  reversing  the  decree  on  this  ground 
only,  I  am  of  opinion,  that  the  cause  be  remanded  for 
further  proceedings  from  the  bill,  as  amended,  so  as  to 
make  the  appellees  parties ;  and  that  the  appellees  should 
recover  their  costs,  as  the  party  substantially  prevailing. 

The  following  was  entered  as  the  opinion  of  the  Court, 
viz.  *'  that  there  is  no  error  in  the  said  decree  of  the 
•'  Superior  Court  of  Chancery,  reversing  so  much  of  the 
*^  decree  of  the  36th  of  Marcky  1808,  as  relates  to  the 
*^  present  appellees,  and  the  decree  of  the  13th  of  Marchj 
^  1809)  founded  diereon  \  die  said  first  mentioned  de- . 
^  cree  hnving  neither  allowed  the  appdleei  (being  tn- 
^^fants)  a  day  to  shew  cause  against  the  sanke  after  they 
^  attained  their  age,  nor  was  gronikled  upon  any  an- 
^  swer  of  the  appellees  by  their  guardian  or  next  friend, 
'^  regularly  exhibited,  nor,  in  default  thereof,  was  the  bill 
^^  as  to  them  decreed  to  be  taken  for  confessed :  but  that 
*^  the  said  decree  is  erroneous  in  not  setting  aside  all 
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^^  the  proceedings  in^M  said  cause,  as  i«Utive  to  die 
^  preseat  appellees,  subsequent  to  the  bill,  and  proyi- 
*^  ding  that  the  cause  should  be  regularly  niatured  for 
*^  trial  on  the  merits,  but  instead  thereof,  barriug  the  pre- 
^^  sent  appellant  from  a  recovery  to  which  she  may  be 
^^  justly  entitled :  therefore,  it  is  decreed  and  ordered, 
*^  that  the  said  decree  be  affirmed  as  far  as  it  goes,  a^d 
^  that  the  appellant  pay  to  the  appellees,  as  the  parties 
^'  substantially  prevailing  in  this  Court,  their  costs  by 
^'  them  about  their  defence  in  this  behalf  expended* 
^  And  this  Court,  proceeding  to  make  such  decree 
*'  as  the  said  Superior  Court  of  Chancery  ou^t  to  have 
^^  made,  doth  further  decree  and  order,  that  all  the  pro- 
^^  ceedings  in  the  cause,  in  which  the  decree  of  the  26tls 
^*  of  March^  1802,  was'rendered,  be  set  aside,  subsequent 
^*  to  the  amended  bill  by  which  the  appellees  were  made 
^  parties,  so  far  as  they  relate  to  the  present  appellees  i 
*^  and  that  the  cause  be  regularly  proceeded  in  and  nuu 
^^  tured  for  a  hearing  by  the  said  Superior  Court  of 
^^  Chancery,  in  order  to  a  just  decision  upon  the  merits  ; 
*^  for  which  purpose  the  cause  aforesaid  is  remanded  to 
^  the  said  Superior  CQurt  of  Chancery." 


tsos. 


Wbcn  s  puv 
ehMer  eomet 
iato  •  Coart 
of  E^uitj  for 
relief  ftgtinit 
a  judgment  at 
lawy  on  the 
gTOODd  of  • 
defect  in  the 
▼eiidor*s  title 
to  ptrt  of  the 
want  of  tiUe : 


Yancey  agamst  Lewis. 

THIS  was  an  appeal  from  a  decree  of  the  Superior 
Court  of  Chancery  for  the  Staunton  district,  reversing 
a  decree  of  the  County  Court  of  Rockingham. 

Layton  Tancey  obtained  an  injunction  from  the  County 
Court  of  Rockingham^  to  be  relieved  from  a  judgment 

tract  of  land  purchased,  it  is  not  enough  for  him  to  aUegt  taeh  defeet  or 
be  mxafiprwe  an  aetoal  eTiction>  or  laperior  title  in  tone  otber  penon* 
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at  lalir,  recovered  against  Ijim  in  that  Court,  by  Lewis.  OcTom«B« 
Hie  material  facts  were  these:  LrwU  sold  to  Tancey  a 
tract  of  land,  with  general  warranty,  by  certain  metes 
and  bounds,  which  were  thought  to  be  the  true  bounda- 
ries by  both  parties.  They  had  long  been  in  treaty  for 
the  land ;  a  considerable  degree  of  anxiety  was  mani- 
fested by  Tancey  to  possess  it ;  Lewis  always  wishing 
to  sell  by  the  acre^  and  Tancey  to  purchase  in  gross.  At 
length  a  bargain  was  concluded,  by  which  Tancey  was 
to  pay  Lewis  SQOL  for  the  land  included  within  certain 
specified  lines,  without  mentioning  the  quantity,  or  the 
price,  per  acre.  All  the  payments  were  made  except 
the  last ;  when  Tancey  filed  a  bill  to  be  relieved  from  a 
judgment  recovered  for  the  sum  due,  on  the  ground,  that 
about  one  hundred  acres  of  the  land  within  the  specified 
boundaries,  were  waste  and  unappropriated ;  that  an  entry 
had  been  made  by  John  Tancey^  3.  brother  of  the  com- 
plainant, and  a  grant  obtained ;  but  that  grant  was  not 
produced,  neither  was  there  any  proof  of  an  actual  evic* 
tionj  nor  of  a  superior  tide  to  that  of  LewiSy  in  any 
other  person,  though  it  was  alleged  xhzt  it  existed. 

It  is  neither  charged  in  the  bill,  nor  is  there  any  evi- 
dence of  fraud  or  concealment  on  the  part  of  Lewis.  He 
appears  to  have  been  ignorant  that  the  title  was  incomplete ; 
the  papers  concerning  whichjirere  returned  to  the  regis- 
^  ter's  office  before  his  father^s  death,  though  the  time  for 
the  emanation  of  a  patent  had  not  elapsed.  Tancey  had 
married  his  sister,  was  left  executor  of  his  father's  estate, 
and  guardian  to  the  infant  children,  of  whom  Lewis  was 
one.  The  land  in  controversy  was  devised  to  Lexvis^ 
by  the  will  of  his  father;  and,  as  he  states  in  his  answer, 
Tancey y  from  his  relation  to  the  family,  and  his  agency 
in  the  affairs  of  the  estate,  was  better  acquainted  with 
the  title  papers  than  he  was,  and  actually  commenced  the 
treaty  for  the  purchase  of  it,  before  he  was  of  age. 
Tancey^s  anxiety  to  possess  the  land  was  so  great,  that 
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(^TOBBBf    when  Lewh  was  only  about  seventeen  or  eight^m  ywn 
old,  he  made  application  to  him,  to  promise  and  engage 
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YM^ajr  to  sell  him  the  land  when  he  should  attain  his  full  agCf 
using  many  powerful  arguments  to  induce  him  to  do  it ; 
"*  such  as  having  lent  him  (JLewis)  money  during  his  mit- 
nority,  which  would  have  been  lost  had  he  died  undor 
Hge ;  and,  finally,  that  unless  he  {Tancey)  could  get  the 
land,  he  should  be  compelled  to  remove,  with  (he  aistcr 
of  Lewis  J  to  some  other  part  of  the  country ;  his  tr%c( 
of  land  being  too  small  for  the  accommodatioii  ef  hb 
family. 

Various  circumstances  were  relied  on  by  the  appellef, 
^to  prove  that  Tancey  had,  or  ought  to  have  had,  a  m<Mir 
accurate  knowledge  of  the  situation  and  boundaries  of 
the  land  dian  the  appellee  himself  possessed,)  which  are 
minutely  detailed  in  the  opinion  of  Judge  Tuckee,  and 
therefore  need  not  be  repeated* 

The  County  Court  of  Rockingham  perpetuated  the  in- 
junction ;  but  on  an  appeal  taken  by  Letvisj  to  the  Su* 
perior  Court  of  Chancery  for  the  Staunton  district,  it 
was  dissolved,  and  the  bill  dismissed :  whereupon  Tancey 
appealed  to  this  Court* 

.  Call^  for  the  appellant,  argued,  that  as  the  language 
of  the  deed  from  Lewis  to  Tancey  was  explicit,  in  coo^ 
veying  the  land  by  certain  metes  and  bounds,  Lewis 
ought  not  to  be  received  to  say,  that  he  meant  to  seB 
any  less  quantity.  This  would,  in  effect,  be  to  substi- 
tute parol  testimony  to  contradict  the  plain  words  of  a 
deed* 

There  is  no  circumstance,  said  Mr.  Co//,  from  which 
fraud  on  the  part  of  Tancey  could  even  be  inferred; 
much  less  is  there  any  proof  of  it.  The  allegations  of 
die  answer  not  being  responsive  to  the  bill,  are  not 
evidence ;  and  they  are  not  supported  by  a  single  de- 
position. 
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Randolph  and  Wirt^  for  the  appellee,  contended,  that    ^^"J"^^*' 
Yancey^   being  a  plaintiff  in  Chancery,  was  bound  to    y^^^^r'^^ 
shew  ever)'  thing  stated  in  his  bill,  or  it  should  be  dis-       ^ftnc«y 
missed.     The  gist  of  Tancey^s  complaint  was,  that  by  a       l^^^'*- 
paramount  title,  he  had  lost  130  acres  of  the  land  bought 
of  Lewis.     This  is  alleged  to  be  in  130  acres  acquired 
by  yohn  Tancey  ;  but  there  is  no  proof  of  the  existence 
of  a  superior  tide  in  jfohn  Tancty^  or  in  any  other  per- 
son.    Nothing  but  actual  eviction  should   entitle  the  ap- 
pellant to  the  final  relief  which  he  now  asks. 

Suppose  this  Court  should  act  on  the  principle  that 
Layton  Tancey  had  lost  the  lai^d  by  John  Tancey^s  para- 
mount tide,  and  afterwards  John  Jlnncey^s  title  shbuld 
be  tested  and  found  against  him^  will  not  Layton  fancey 
thus  get  his  injunction  perpetuated,  and  the  land  also  i 
But,  if  the  Court  would  not  require  a  sentence  of  actual 
eviction,,  surely  they  will  require  some  proof  of  John 
Tanpey^s  title ;  which  has  i>ot  been  shewn.  But,  in  fact, 
the  defective  tide  complained  of  does  not  exists 

On  the  circumstances^  they  contended,  Dtyton  Tancey 
was  not  entided  to  relief.  In  three  months  after  the 
works  were  returned  to  the  register's  office,  he  became 
proprietor  of  all  the  papers,  by  being  executor  of  the 
appellee's  father,  and  guardian  to  the  infant  children,  of 
whonti  the  appellee  was  one.  If,  then,-there  were  any 
neglect  in  perfecting  the  title,  it  was  imputable  to  the 
appellant  alone. 

Again,  the  deed  from  Lewis  to  Tancey^  was  founded 
on  the  statement  of  Tancey  himself  who  had  all  the  tide 
papers,  and  the  best  opportunity  of  knowing  the  situa- 
tion of  the  land. 

Another  circumstance  ought  to  have  great  weight. 
The  location  on  part  of  this  tract,  was  made  by  JohUi 
Tancey^  a  brother  of  the  appellant,  pardy  by  a  warrant 
furnished  by  the  appellant  himself,  who  appears  to  have 
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^*^T2)9***  ^^^  officious  in  taking  the  papers  from  the  ranreyor^ 
aod  carrying  them  to  the  office,  in  Qr4er  to  perfect,  the 
title. 


Judge  Tucker.  The  object  of  the  appellant^s  bill  of 
injunctipn,  was  to  be  relieved  against  a  judgment  at  law 
on  a  bond  given  in^art  of  the  purchase  of  a  tract  of 
land  sold  to  him  by  the  appellee,  with  warranty,  by  cer- 
tain metes  and  bounds  in  the  deed  eiqiressed,  withhi 
which  there  was  a  deficiency  of  about  one  hundred  acres, 
for  which  the  appellee  had  not  obtained  a  patent,  though 
apparently  entided  to  one  under  the  will  of  his  father^ 
whose  title  to  a  patent  for  the  same,  as  far  as  sq>pears  to 
the  contrary,  was,  as  far  as  depended  upon  him,  com- 
plete at  the  time  of  his  death,  though  the  six  mondift 
required  by  law  for  a  survey  to  remain  in  the  office,  had 
not  then  elapsed. 

The  father  of  the  appellee,  in  bis  will,  makes  mention 
of  his  leaving  both  patented  and  unpatented  lands,  ocm- 
stitutes  the  appellant  his  executor,  and  expresses  his  pe- 
culiar confidence  in  him  in  the  management  of  the  trust 
reposed  in  him,  and  in  the  peculiar  care  he  hc^es  he  wi^ 
take  of  his  younger  children,  to  whom  he  most  earnestly 
recommends  them* 

There  is  iio  charge,  neither  is.  there  any  proof  of 
fraud,  imposition,  or  concealment,  itt  the  time  of  the 
bargain,  (which  appears  to  have  been  many  years  in  con* 
templation  of  the  appellant^  at  ^east,  on  the  part  of 
the  appellee.  The  desire  of  the  latter  to  sell  hf  the 
Ctcre^  and  the  former  to  purchase  in  gross^  are  circum- 
stances which  tend  to  confirm  the  idea,  that  the  transac- 
tion on  the  part  of  the  appellee  was  perfecdy  fair  and 
unimpeachable  ;  and  that  he  was  perfectly  ignorant  that 
he  had  not  a  legal  title  to  that  part  of  the  lands  for 
which  his  father  had  taken  all  necessary  steps  to  obtain 
a  patent  in  his  life-time,  and  probably  was  prevented 
from  so  doing,  only  by  his  death*    Whether  the  appd^ 
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lant  was  equally  ignorant,  ib  not  altogether  so  clear  to 
iny  mind;  The  trust  reposed  in  him  creates  a  presump- 
tion that  he  niight,  perhaps  ought^  to  have  informed  him- 
self of  circumstances  which  regarded  the  interest  of  his 
testator's  estate,  and  his  children  committed  to  his  care. 
The  contiguity  of  his  own  land  to  that  which  he  sought 
to  purchase,  and  his  having  been  present  at  a  survey  there- 
of, made  by  his  testator's  direction  iii  his  life-time, 
fitrengthen  this  presumption*  His  locating  the  spot ;  then 
withdrawing  his  location,  and  suiFering  it  to  run  out  of 
date  ;  succeeded  by  the  location  of  his  brother  on  tho 
part  of  his  owfi  warrant,  connected  with  this  bill  of  in- 
junction, are  all  circumstances  which  bear  a  suspicious 
aspect  at  the  least.  The  rejection  of  the  appellee's  oiFer 
to  rescind  the  contract  upon  being  paid  the  money  he  had 
received,  is  by  no  means  calculated  to  dissipate  or  repel 
these  grounds  of  suspicion.  And  if  he  did  indeed  de- 
dare  that  he  would  not  take  more  than  double  the  money 
he  was  to  give  for  the  whole,  at  the  very  time  he  was 
complaining  of  the  deficiency,  it  must  be  admitted  that 
he  was  more  willing  to  asky  than  to  do  equity.  It  is  un- 
necessary to  decide  whether  all  these  circumstances  ta- 
ken together,  ought  not  to  preponderate  against  his  claim 
for  relief ;  because  he  has,  in  fact,  shewn,  no  eviction^ 
nor  any  superior  title  in  cmy  other  person.  The  appel- 
lee^s  tide  against  the  Commonwealth,  for  any  thing  ap- 
pearing on  this  record,  is  indisputable,  and  requires  no- 
thing but  the  actual  emanation  of  a  patent  to  render  it 
complete,  both  at  law,  and  in  equity.  No  entry  or  loca- 
tion made  subsequent  to  the  death  of  his  father,  can  af- 
fect it,  unless  for  some  cause  for  which  a  caveat  might 
have  been  entered.  Nothing  of  the  kind  is  even  alleged, 
much  less  proved.  John  Tancey^s  location,  if  actually 
made,  (which  certainly  does  not  appear  in  such  manner 
in  the  record  as  to  be  available,)  does  not  appear  to 
have  been  perficted  or  proceeded  upon.      I  therefore 
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^^IZl^^*    think  the  Chancellor*s  decree,  dismissing  the  bill  of  in- 
junction,  ought  to  be  afl&rmed* 

Judge  Roane  concurred  in  aflSrmingthe  decree  of  die 
Superior  Court  of  Chancery. 

Judge  Fleming  also  concurred.  . 

By  the  whple  Court,  the  decree  of  the  Superior  Court 
of  Chancery  for  the  Staunton  district  affirmed* 


END  OF  OCTOBER  TER]!^ 


% 


SELECT  CASES 

RELATING     CHIEFLY     TO 

POINTS  OF  PRACTICE, 

DECIDED   BY    THE 

SUPERIOR  COURT    OF  CHANCERY, 

FOR   THE 

RICHMOND  DISTRICT, 

117   THE   33d  AMD   33d  YEARS   OF    THE   COMMONWEALTH^ 
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Dangerfield  against  Claiborne  and  others.  J^^  te^ 

THIS  case  was  argued  at  February  term,  and  the  i.  Depositions 
Court  took  time  to  consider  of  it.  Early  in  this  term  argument  of 
it  was  decided,  and  the  bill  dismissed.  In  the  month  of  (withont'spe- 
May  last,  the  plaintiffs  obtained  a  commission  from  the  ^^^Ip^^^ 
clerk,  to  take  depositions,  and  since  the  decree  was  pro-  ^  t^e^e  of 
nounced,  two  depositions  have  been   taken,   and   Mr.  Court  m   to 

*  \  taking  fieposi- 

7Vz^/i9r,  counsel  for  the  plaintiffs,  in  accounting  for  this  Uons  after  the 

testimony,  and  in  s]5eaking  of  the  advice  he  had  given  for  hearng. 

to  his  clients  before  the  last  term,  said,  *^  exertions  to 

**find  witnesses  who  could  prove   Herheft  Claiborne* s 

**  agency  for  Harrison^  were  immediately  used,  and,  just' 

*'  as  they  were  believed  to  be  unavailing,  accident  threw 

**  one  of  my  clients,  at  a  horse-race^  in  the  way  of  the 

**  witness,  whose   deposition  has  been  recently  taken ;" 

whereupon  the  plaintiffs  moved  to  set  aside  the  decree^ 

and  to  continue  the  cause  nntjl  the  next  temv. 
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By  the  Chancelfor.  How  long  this  case  has  beep  ia 
Court,  I  do  not  know ;  but  I  know,  that  ever  since  the  com- 
mencement of  my  time  upon  the  bench,  it  has  been  rega* 
larly  continued  for  the  plaintiffs,  for  some  cause  or  other. 
I  shall  not  say  any  thing  about  the  conduct  of  any  per- 
son concerned  in  this  case ;  but  the  testimony  is  present- 
ed under  circumstances  thlat  are  suspicious,  and  dan- 
gerous to  the  justice  of  the  country. 

The  commission  ought  not  to  have  been  asked  fcH-^ 
(after  the  cause  was  in  my  hands,)  but  in  Court ;  and 
ought  not  to  have  been  issued  in  vacation  by  the  clerk; 
but  I  do  not  blame  him,  nor  the  counsel.  Formerly, 
after  a  cause  was  set  for  hearing  upon  a  publica;* 
tion  of  depositions,  no  commission  could  then  be  issued, 
to  examine  other  witnesses  without  leave  of  the  Court,  to 
enlarge  the  rule  of  publication.  The  statute  regulating 
the  practice  of  this  Court,  says,  (1  Rev.  Code^  67.  s.46.} 
^^  whenever  a  general  commission  shall  issue  for  taking 
*^  depositions  upon  answer  and  replication,  six  months 
^^  from  the  time  of  the  replication  shall  be  allowed  the 
^^  parties,  for  taking  their  depositions,  and  either  party, 
*^  at  the  expiration  of  the  said  six  months,  may  set  the 
*^  same  for  hearing ;  nor  shall  any  deposition  taken  after 
*^  ths^  time  be  read  as  evidence  on  the  hearing,  except 
^^  the  same  was  taken  by  consent  of  the  parties,  by  speckJ 
"  order  of  Court,  or  out  of  the  State.**  Tins  law  pro- 
duced so  many  applications  to  the  Court,  for  special  or- 
ders, that  it  became  as  inconvenient  to  counsel  as  it  was 
expensive  to  suitors ;  and  therefore  the  Court  made  a 
standing  rule,  that  commissions  to  take  depositions  may 
issue  at  any  time,  after  the  cause,  in  which  they  may  be 
required,  is  set  for  hearing,  without  any  application  to 
the  Court  for  that  purpose.  This  was  done  under  as 
impression,  that  the  true  intent  and  meaning  of  the  acty 
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.would  be  preserved  in  the  practice  of  the  Court,  counsel 
relieved  from  great  inconveniences,  and  suitors  from 
very  great  expense ;  and,  more  especially,  as  exceptions 
to  the  reading  of  such  depositions  may  be  made  at  any 
time  before  the  hearing  of  the  cause ;  but  it  never  was 
supposed  by  me,  that,  under  any  practice,  a  commission 
would  be  asked  for,  after  the  argument  of  ^  cause,  but  in 
Court ;  and  in  no  such  case  should  it  be  issued,  but  by 
special  order  of  the  Courff  made  upon  the  ajidavit  of  the 
party  ;  but,  since  no  such  application  was  made  to  the 
Court  in  this  case,  the  depositions  ought  not  to  be  re- 
ceived, but  upon  such  an  affidavit  of  the  party,  as  would 
have  entitled  him  to  a  commission  by  special  order  of 
the  Court,  which,  at  this  time^  would  be  a  very 
great  favour*  The  rule  of  the  Court  in  future  will  be 
understood,  as  authorizing  commissions  to  either  party 
between  the  first  publicatioUy  and  the  trial  of  the  case, 
but  not  afterwards.  (Fi^.Jnonymoti^  case,  ^o«f,  401.)  The 
Court  should  act  with  very  great  caution  in  award- 
ing commissions  after  an  argument:  it  should  most 
clearly  appear,  by  affidavit,  or  otherwise,  Aat  the  com- 
inission  wa^  required  by  the  justice  of  the  case,  and  that 
the  party  was  not  guilty  of  any  laches^  which  he  could 
have  controlled  :  but  to  receive  testimony,  taken  with* 
out  any  of  those  solemnities,  and  before  unknown  to  the 
party,  who  accidentally  discovered  it  at  a  horae^race^ 
would  be  to  establish  a  rule,  to  invite  men  to  the  subor- 
nation  of  perjury^  with  very  great  certainty  of  success, 
ms  no  attempt  would  be  made,  without  a  full  knowledge 
of  the  point  to  be  established,  which  is  npt  generally  the 
case  before  a  cause  has  been  decided.  Again,  every 
rule  that  takes  us  from  a  cross-examination  of  the 
witnesses  in  Court,  and  substitutes  their  depositions 
from  a  distance,  should  be  guarded,  at  least,  with  the 
strictness  of  the  law  ;  and  the  act  before  referred  to  is 
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^m*'       positive,  that  such  testimony  shall  not  be  read,    and 
s^-v^»^/    this  Court  is  as  much  bound  by  the  law,  as  any  other 
"^8*^'       Court. 

The  depositions  cannot  be  received. 


Diivit. 


'<fr^ 


Hodges  a^'oiw^  Davis. 
A  wase  may       UPON  an  appeal  from  Campbell  County  Court. 

Ik;  rrAcord,  up-  . 

oo  M  petition       In  this  casc,  a   final  decree  was  entered  at  the  last 

presented  be-  ^ 

f  »rc  the  term  term :    and,  at  this  term,  Stuart^  counsel   for  the  ap* 

has  passed  »n  .  r    -i 

'wiiich  the  /-  pellee,  moved  for  a  rehearing  of  the  cause,  upon  a  peti^ 
u.s  pronoon-  tion  for  that  purpose  ;  and  relied  upon  the  British  casea 
&!>♦  rwards,  of  Baxtcr  V.  JVilson^(a)  and  Buck  v.  Fawcett.(b)  He 
ly^S^.^  also  quoted  3  Tuck.  Blacks.  453,  454. 

^^sFJyms.  Qy  ^^^  Chancellor.  The  practice,  in  England,  is  as 
well  settled,  that  after  a  fnal  decree  is  signed  and  enrol", 
ledy  the  cause  cannot  be  reheard  but  by  a  bill  of  review^ 
as  it  is,  in  this  country^  that  after  a^/ia/ decree,  and  the 
term  in  which  it  was  pronoimced  has  passed,  it  cannot  be 
reheard,  but  in  like  manner.  The  cases  relied  upon  un- 
questionably support  this  doctrine,  that  until  a  decree  \% 
signed  and  enrolled,  the  cause  may  be  reheard  by  peit* 
tion  ;  but  after  it  has  bee)i  signed  and  enrolled,  it  must, 
if  reheard,  be  by  bill  of  review ;  and  so  it  must  here 
ajier  a  final  decree,  and  the  term  has  passed  in  which 
(c)Barnett  v.  such  decree  was  pronounced.(c) 
Court  of  Ap.       Motion  for  a  rehearing  by  petition  denicd.(l) 

pealt.      MS. 
^pril,  1804. 

(1)  So  Si  bill  of  review  does  not  tie  until  after  %  final  decree.    Bankwv, 
'  Anderson^  \  HM  M.  20.    Bowyer,  ^e.  ▼.  Lcms,  Jbid.  553.    The  deoiwoo 
in  Green  ▼.  Clark^  in  the  Court  ofChiiacery>  March  iana^  1807^  (notre^ 
ported,)  was  to  the  same  effect. 
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Foster  againit  Sutton*  Swne  urm, 

^  1808. 

UPON  calling  this  case,  Mr.  Wtciham  stated  that  he  Ezeeptioiis  to 

tmd  an  objection  to  make  to  the  reading  of  some  of  the  depositiouv 

depositions  taken   without   due  notice.    To  ^is   Mr.  tw^'^&t^wvC 

itandolph  (in  lavour  of  wfiose  client  the  depositions  ob-  ^  ^l^  '^J 

|ected  to  had  been  taken)  said,  the  objection  came  too  Scr*may*bft 

late,  as  he  understood  the  rule  of  the  Court.     Mr.  Wick-  J«q«*»jd  «8et 

'  for     nearin"' 


hctm  replied  that  the  depositions  had  been  taken  under  a  "»•!  ^  "l*"* 

•  ^  ^  ^  It   mny    tiro« 

tommission  issued  since  the  cause  was  set  for  hearing ;  before  the 
and  that,  under  the  rule  of  the  Court,  exceptions  to  the  into,   -when 
reading  of  such  depositions  may  be  made  at  any  time  be-  vhich'  racu 
fore  the  hearing  of  the  cause.(a)  wou\i\    eom6 

too  late. 

(a)    See  tb^ 

By  the  Chancellor.    The  depositions  objected  to  have  p^eiiS^  f 
been  taken  under  the  12th  rule  of  the  Court,  which  has  it  ^  J2  n^ 
been  correcdy  stated  by  Mr.   Wickham^  and  the  except 
tion  taken  in  due  time,   as  the  cause  is  not  gone  into  ; 
aUter  which  it  would  come  too  late. 

Mr.  Randolph  agreed  not  to  rely  on  the  depositions, 
and  the  cause  was  tried. 


Anonymous,  Jime  tfrm, 

^  1801. 

BT  the  Chancellor.    A  scire  facias  to  revive  a  suit  in  In  «hat  man. 
this  Court,  which  abates  by  the  death  of  either  party^  cSt*to*^r7v n» 
must  be  served  "  by  the  sherij  or  odier  ofcer  to  whom  eeJIH^^  u 
**  the  same  is  directed ;"  the  service  thereof  by  a  prU  wncd. 
oo/e  individual,  though  proved  by  affidavit,  not  being  suf- 
ficient, (a) 

(o)  Hev.  Code,  vol.  1.  p.  379.  o.  *ijl.    Ibid.  p.  65  e,  64.  ?.  O".. 
Vol.  rV'.  3  K 
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June  Una,  SpeDcer  ogainst  Carter. 

The  8d  lec-  IN  this  case,  at  ^uHc  term,  1808,  the  Commiasioner 
of  February  appointed  hj  the  decree  of  this  Court  to  make  sale  of 
^"eooeemiog   the  mortgaged  land  in  the  bill  mentioned,  (vriiich  decree 


^rSpeJfJ*  u^  ^^^  ^^  ^  ^^  2rth  day  of  February ^  IWS^}  made  a 
derexecations  report  that  he  had  advertised  the  same,  and,  on  the  day 

and     en  cam-        ■  »  »  w 

braooea,"  ap-  appointed  for  the  sale  thereof,  the  Commissionera  for 

plied   to     all     "^^  fix 

taiet  made  af-  the  city  of  Richmond  (where  the  land  lay)  attended, 
act  commen-  agr^ejably  to  the  act  of  the  general  assembly,  entitled, 
faforcc,undiw  "  *^  *^  concerning  the  sale  of  property  under  executions 
S^ChM^,  "  and  encumbrances,"  (which  passed  on  the  1st  of  Fe* 
Si^wm"^  ^^^^nfy  ^^  ^^^  ^SttX  on  the  1st  of  March^  1808,)  and 
tedbcfore  that  valued  the  Same  to  two  thousand  pounds.     That  the 

time  or  after.  i        «  i  «  * 

plaintiff  bid  three  thousand  dollars  only  ;  and,  whether 
ij  Commit  this  sum  was  sufficient  to  entitle  the  plaintiff  to  the  pro- 
Jl^^t^l'^Sr  pcrty  under  the  provisions  of  the  said  act,  or  not,  was 
creSi'^to  ^ht  '^^^  *^  Commissioner  declined  to  determine,  and,  by 
■old,     oaglit  his  report,  submitted  to  the  decision  of  the  Court. 

not  to  be  set  r      -> 

aside  lor  the 

producing  a  By  the  Chancellor.  The  second  section  of  the  act 
appear  that  above  menUoned(a)  applies  to  all  sales  to  be  made  ajier 
aeted  under  ^he  said  act  commenced  and  was  inforce^  by  Commission- 
wero*?iSuen^  ^"»  under  any  decree  of  a  Court  of  Chancery,  to  satisfy 
wj>co/«/»iS"^  any  claim  whatsoever,  and  to  all  sales  under  any  deed  of 
the  parly  i&te-  trust  execuicd  posterior  to  that  timcj  but  not  to  sales 

rested  to  i»e-  ^ 

vent  aucbsHie.  Under  such  deeds  executed  anterior  thereto* 
vol.  «/^  lic!       Sale  set  aside,  and  the  Commissioner  directed  to  pfo- 
^'  ^^^  ceed  to  execute  the  decree,  subject  to  the  provisioos  of 

that  act. 

At  September  term,  1808,  the  Commissioners,  wbo, 
as  aboVe  mentioned,  had  valued  the  mortgaged  property 
to  2,000/.  stated  to  the  Court  that  one  of  them,  at  that 
time,  thought  the  valuation  too  high ;  another  thought  die 
property  was  better  improved  than  it  afterwards  appeal 
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ed  to  be ;  and  the  other  changed  his  opinion  upon  talk* 
ing  with  the  pbintifF  and  some  others,  about  the  value 
of  it.  And  now  Mr.Warden  moved  to  set  aside  that  valu- 
ation,  that  the  property  might  be  valued  to  so  much  le«9 
as  might  produce  a  sale^ 


4(» 


1808. 


SpcQcer 
y. 

Carter. 

"■I   ■  ^  >  ■ 


By  the  ChanceBor.  When  the  Commissioners  valued 
the  property  in  question,  they  were  together,  and  in 
presence  of  the  parties  upon  the  premises ;  and,  if  not 
informed  of  the  actual  improvements,  they  might  have 
been  without  any  difficult,  and  with  but  little  trouble, 
as  the  property  consisted  of  a  lot  and  its  improvements, 
on  the  main  street  in  this  city.  But,  since  that  time, 
they  have  separated,  and  the  property  cannot  be  sold ; 
and  they  have  become  dissatisfied  with  their  former 
valuation ;  not  in  the  presence  of  the  parties,  but  upon 
an  interview  with  the  plaintiff.  But,  unless  it  could  be 
shewn  to  the  satisfaction  of  the  Court  that  they  clearly 
acted  under  a  mistake^  or  were  influenced  by  the  mia^ 
eonduct  of  the  defendant,  in  fixing  the  valuation  at  ZfiOOf^ 
l^e  Court  should  not  interpose. 

Motion  to  set  aside  the  valuatioa  dei>ied» 


Horton  against  Horton.  Sepiembm  ' 

ternif  180^. 

JN  Marchy  1805,  a  decree  was  pronounced  in  this  An  atueh. 
pasc.  The  defendant  was  out  of  the  Commonwealth  at  S^^^eerr* 
that  time ;  and,  of  course,  under  the  4th  section  of  tb^  pS^^'^'^JH 

m  son  w  \io  was 

•of  of  the  Commonwealili,  cannot  be  awarded  against  him  a^Wr  hiaMtoro,  imti     i^^lxe 
nonths  hare  ebpsed  from  the  time  of  tenrlee  of  a  eopy  of  such  decree 
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act  directing  the  methcfd  of  procciedtiig  against  abactt 
defendants,  (1  Rtr^.  Code^  p.  \\S.)  be  was  entidsd  to 
the  term  of  seven  years  to  appear  and  petitH»  for  a 
rehearing*  Some  time  in  the  present  year  he  returned^ 
and  appeared  openly;  and,  on  the  19th  of  Augti0t\ut^ 
was  served  with  a  copy  of  the  decree,  which  was  not 
complied  with ;  and  thereupon  the.  phuntiiF  moved  ibr 
sm'  attachnnent^ 

By  the  Chtmcellorf  By  the  4th  section  of  the  act  di- 
recting the  method  of  proceeding  in  cases  like  die  pre- 
sent, it  is  clearly  stated  that  the  defendant  may,  within 
twelve  months  after  the  service  of  the  decree,  a|^>ear 
in  Court,  and  petition  to  have  the  cause  reheard  i 
and  therefore  should  not  be  attached  until  the  expiratioB 
pf  fbat  time. 

Attachment  denied. 


A!^#«"^  Purcell  against  Richardson. 

Xn  execution  IN  this  case,  the  defendant  had  issued  an  execution 
fA0r(^of  — ^  against  the  body  of  the  plaintiff,  upon  a  decree  of  this 
Sited  X*ihe  Court,  directed  to  the  sheriff^  of  — ^,  and  it  was  AUg 
tn^xf  *  returned  executed  by  the  serJeant  of  the  city  of  Richmtmd. 
*^*n-  And  now  Mr  Warden^  on  behalf  of  the  plaintiff,  mo- 

ved to  quash  the  execution  and  the  return,  because  the 
execution  was  executed  by  an  officer  to  whom  it  was  not 
directed. 


Jn  t^  sad  tmd  ^Stf  Ye(^  ^  tke  Qmmoimialt/i. 


40$ 


8a»T,' 
iSut. 


BtuemXk 

r. 


By  the  Chmacffhrm  The  Uiw  in^  4ut  an  exeeutioBVi 
writ,  or  odier  process,  appearing  to  be  duly  sorved  ia» 
iother  respects,  sball  be  deemed  good^  although  it  be  not 
directed  to  any  sheriff,  whieh  seema  to  be  a  provisioo  RioiMrd^B. 
for  the  veiy  case  before  the  Court*  But  if  it  is  not,  it,  """— — ^ 
is  the  aanae  thing  as  to  PurccU,  and  he  should  not  com* 
jplain. 


Motionr  denied* 


l«ig^;<(Hi  against  Smith. 


term,  180S. 


IT  was  Stated  by  Mr.  Wickham.  that  the  cliiim  in  this  Ra'««.  m  tom- 

,  ,  mendiug    an* 

case  was  a  stale  one ;  that  the  suit  was  brought  against  iwen  in 
the  defendant  as  executor ;  and  that  the  facts  were  not 
alleged  to  be  within  his  knowledge ;  and  on  that  account 
he  moved  to  amend  his  answer,  by  stating  the  ground  of 
defence  more  at  large  ;  to  which  Mr*  Randolph  objected  ; 
and  the  question  was  submitted. 


By  the  Chancellor.  If  a  question  like  the  present  has 
before  occurred,  it  passed  unnoticed.  The  several  sta- 
tutes which  regulate,  in  many  respects,  the  practice  of 
this  Court,  are  silent  on  this  subject.  I  will  therefore 
examine  the  practice,  as  laid  down  in  the  English 
books. 

In  1  P.  Wms.  297.  (Rawlins  v.  Powell^  where  an  ex- 
ecutor had  a  legacy,  and  no  express  disposition  was 
made  of  the  surplus ;  on  a  bill  brought  by  the  next  of 
kin  for  a  distribution,  the  executor  answered,  and  waiv- 
ed the  benefit  of  the  surplus,  by  mistake  of  the  law  in 
|hat  point ;  he  was  denied  leave  to  amend  his  answer, 
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^VJ'       though  he  proved  that  the  testator  intended  that  he 


Smitli. 


should  have  the  surphi^. 
^^^  In  2  P.  Wtns.  Aftr.  {Countess  ef  Gainsborough  v.  Gif 

fird^  a  defendant  was  allowed  to  amend  his  answer  after 
die  hearing  and  decree,  on  the  affidavits  of  the  solidtbr 
and  his  clerk,  that  the  mistake  was  in  the  engrossing  the 
answer  from  the  draft ;  and  the  draft  was  produced, 
by  which  it  appeared;  and  this  was  done  after  the 
same  had  been  before  denied  on  a  petition,  and  on  a 
motion,  although  no  precedent  could  be  shewn  tliat 
this  had  ever  been  done  after  the  cause  was  heard. 

In  3  Atk.  489.  {Pearce  v.  Grove^)  Ae  Court  refused 
to  allow  a  defendant  to  amend  his  answer  by  striking 
out  of  it  the  admission  of  a  fact,  by  which  the  plaintiff 
would  be  deprived  of  the  benefit  of  it  as  evidence,  es- 
pecially  as  he  did  not  swear  ^e  was  surprised  into  it,  or 
iU-advised  in  setting  it  forth  ;  and  the  Chancellor  in  that 
case  distinguished  between  the  admission  of  fiicts,  and 
the  admission  of  a  consequence  in  law,  or  a  conse* 
quence  in  equity ;  for  the  Court  is  to  judge  of  the  law, 
and  the  party  not  bound  by  any  admission  of  it. 

In  1  Bro*  Chan.  Cos.  the  Chancellor  refused  the  de* 
fendant  to  amend  his  answer,  after  an  indictment  for 
perjury  had  been  preferred  or  threatened,  in  order  to 
avoid  the  indictment,  although  the  Chancellor  was  satis- 
fied that  the  defendant  did  not  mean  to  peijure  himself, 
aa  he  bad  no  interest  in  so  doing ;  as  that  question  would 
be  proper  before  the  Jury. 

In  1  Ifan  Ch*  Pr.  307.  it  is  laid  down,  that  the  de-  - 
fendant  may,  without  notice,  move  to  amend  his  an- 
swer in  a  small  snBttcr ;  but,  if  it  be  in  a  nutterial  pointy 
he  must  give  notice  ;  and  that  there  are  no  settled  rules  for 
amending  answers  ;  but  it  is  discretionary  in  the  ^<mt  | 
and  it  is  often  done  where  issue  is  not  joined* 

In  Jfit/oriPs  Pleadings^  260.  it  is  said,  that  where, 
upon  hearing  a  cause,  it  has  appeared,  that  the  defend^, 
ant  has  not  put  in  issue,  by  his  answer,  facts  which  he 
2 
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pugbt  to  hnv^  put  in  issue,  and  which  should  be   in       ^r. 
issue,  to  enable  the  Court  to  determine  the  merits  of    v^^v^y' 
the  case,  he  has  been  permitted  to  amend  his  answer  by       ^Koa 
stating  those  facts ;  but  he  cannot  amend  his  answer  to       ^'"'^' 
state  a  fact,  though  to  his  advantage,  which  happened  v 
subsequent  to  his  answer ;  but  if  this  appears  to  the 
Court  at  the  hearing  of  the  cause,  the  proper  way  seems 
to  be,  to  order  the  cause  to  stand,  till  a  new  bill,  in 
which  the  fact  can  be  put  in  issue,  can  be  brought  to  a 
bearing  with  the  original  suit* 

Upon  a  view  of  all  these  cases  it  seems,  that  the  in« 
dulgence  given  by  the  Court,  is  allowed  to  the  mistakes 
of  parties,  and  with  a  view  to  save  expense ;  and  in 
such  cases  only  where  no  injury  can  arise  to  other  par* 
ties  from  the  indulgence.  But  in  general,  with  respect 
to  the  original  parties,  and  their  interest,  no  amendment 
will  be  permitted  after  the  cause  is  at  issue,  and  witnesses 
have  been  examined  and  publication  passed ;  though  a 
plaintiflf  has  been  permitted,  even  under  such  circumstan* 
ces,  to  amend  his  bill,  by  adding  a  prayer  omitted  by 
mistake.(a)  ra^  MtfwHh 

Taking  this  view  of  the  law,  and  the  practice  of  the  jtja.  ^^^ 
Court  of  Chancery  in  that  country  from  which  we  have 
derived  our  system  of  Chancery  proceedings^  these  general 
rules  present  themselves  as  proper  to  be  established  for 
the  future  government  of  die  practice  of  this  Court : 

1.  To  allow  a  defendant  to  amend  his  answer  mult,' 
from  the  nature  of  the  case,  be  always  at  the  diicrttion 
of  liie  Court. 

S«  It  may  be  done  in  a  small  matter,  on  motion,  at 
any  time  before  issue  joined* 

3«  But,  in  a  material  point,  the  motion  must  be  madte 
upon  an  affidavit  of  the  (kcts,  which  make  it  necessary ; 
and  after  reasonable  notice  thereof  to  the  plaintiff  or  hh 
counsel,  that  the  Court  may  take  care  that  no  injur}^  fte 
produced  to  the  other  party.     Aird 


/ 
/ 
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Ss^J.  4.  The  affidavit  euglit  to  state,  dun,'  at  ibe  time  of 


putting  in  the  answer,  die  defendant  did  not  know  die 
^*'       circumstances  upon  whicK  he  makes  ihe  application,  or 
»°^"-       any  other  circumstance  upon  which  he  ought  to  have 
Stated  the  hict  otherwise. 

The  modem  practice  in  England^  iis  to  put  in  a  sup- 
ra) Well*  V.  plemental  answer,  and  not  to  amend  die  former  ;ftf)  but 
jua.  401.        die  reason  of  diis  change  m  that  country  (#nich  m  no* 
diing  more  dian  a  mere  technical  difference)  is  not  £s- 
cemed  ;  and,  if  it  were,  it  would  not  be  adopted  merdjr 
on  that  account ;  a  practice  which  has  become  too  fashidn- 
able  in  all  our  Courts.   No :  this  Court  will  take  the  stan* 
dard  erected  by  the  principles  of  the  revolution,  and  de- 
clared by  an  ordinance  of  convention  in  the  year  1  r76 ;  and 
by  that  adopt  its  own  rules.  But,  as  to  the  case  in  ques- 
tion, it  is  not  brought  before  me  within  any  of  the  rules 
before  laid  down ;  and  the  Court  should  act  with  very 
great  caution,  even  if  it  were.    This  suit  is  at  issue :  it 
has  been  tried  and  referred  to  a  Commissioner :  a  re- 
port  has  been  made,  and  that  recommitted :  this  state 
of  things  enables  the  defendant  to  know  where  the  shoe 
pinches ;  and  to  allow  him  to  amend  his  answer,  unless 
strictly  within  the  rule  of  the  Court,  might  be  putdi^  it 
'm  his  power  to  avoid  the  consequences  of  the  suit,  which 
would  be  unreasonable  at  this  stage  of  the  cau)^e«    And, 
;tUbo«is^  he  is  an  ei^ecutor,  yet,  for  any  thing  which  ap- 
pears to  the  Courts  ha  is  not,  on  tl^t  account,  cntided 
to  the  indulgence. 

Motioa  denied* 
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Chew  iigimti  Bfevcifljr  and  odiera. 

THE  bill  in  diis  case  was  brou^t  to  subject  the  ExeeptkNi  td 
lands  of  the  testator  to  die  ][>ayment  of  the  plaintiff  *s  role,  lE^t^ 
demand,  hj  bond.  An  account  was  directed  of  ^^Mt^L!^* 
the  personal  estate;  and  the  Commissioner  reported^  th!^«^term 
that  there  was  no  personal  eistat^  of  which  an  account  a^.  ^  ^ 

which      they 

could  be  taken.    And  the  <|uesddn  was,  whether,  as  the  are  retimed* 
teport  had  come  in  to  this  term,  it  should  lie  until  the 
next  term^  undei:  die  nde  of  Court» 

By  the  OumctUor.  There  is  bo  nece^niy  for  this  re- 
port to  lie,  as  it  is  admitted  that  neither  patty  means  to 
enept  to  it,  and  therefore  the  cause  may  come  on» 


AnonymotiSi  •  jsept^mh^ 

term^  180S» 


Tb£  Chancellor  satd^  that,  although  he  had  made  it  After  a 
ia  rule  of  Court,  by  consent  of  all  the  counsel,  and  fot»  ^  J^SiS^ 
the  convenience  of  the  ]^ardcs,  that  commissions  to  ^SuoS?'^ 
take  detiosidons  should  issue,  at  any  dme  after  the  »ocbeobtaia. 
cause  in  which  they  vnvy  be  required  is  set  for  hearing,  theefSdafftof 
without  any  application  to  the  Court  for  that  purpose,  bj  ^e^ 


or- 
der ~of     th« 


Yet  the  practice  under  that  rule  had  been  carried  too  omrt  for  that 
far;  it  had  become  very  common  to  take  commissions  P^"^***^ 
after  the  argument  of  a  cause,  in  order  to  control  the 
decision,  by  tesdmony  not  known  of  at  the  hearing;  but 
this-  pracdce  could  no  longer  be  tolerated,  and  that  it 
must  now  be  understood  as  positively  setded^  that  after 
the  argument  of  a  cause,  a  commission  to  take  depo%i« 
Vol.  IV.  3  r 
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^%i^'  tioQs  cannot  be  obtained  but  iq>on  the  aflUavit  of  tbe 
Si^-v^w/  party,  and  by  special  order  ot  die  Court  for  that  purpose* 
Anopymoos.  ^nd  SO  it  waa  decided  in  Dangtrfi^ld  v.  Claiborne  and 
others,  ante,  p.  39r« 


.  ^iepumb^  ,       Anonrnious. 

ta^  180S.  ^ 

♦ 

RoiM  of  pni«.      THE  following  pobts  ^ere  resobred  by  the  Court  f 
1.    In  what      U  That  nfo  suit  is  to  be  revived  widiout  die  names  otf* 

maimer  tuiu    ,  •  r    i^      i  «  ^  • 

are  to  be  re-  the  represcntatifes  of  the  deceased  par^  »  parties* 
^^*^'  2.  That  Ae  Cleric  n^,  ekkef'  in  or  out  of  CMitf 

issue  ftroeess  to  revive  vheit  die  piop^ Moiea  avrliv- 

nished,  and  not  before*  ^    - 

3.  That  unless  such  process  be  eMCOted  with  aB  doe 

diligence,  the  benefit  thereof  may  be  h>st  ta  the  ptflf 

who  obtained  it« 
%  An  order      4.  That  when  an  order  is  made  fw  an  ac€#urt>  to  be 
'Z:^t^:  taken befoi«  a  Co»m>»ia»^  of  tl>«  C<»irt,or  before*. 
iS^ooUi'^'^  ditors  to  be  apeed  upon  by  the  pasties,  it  nrast  betaken 


widi  all  convenient  speed  ;  and -unless  «  report  be 
thereupon  within  twelve  months  from  the  date  of  the 
order,  the  benefit  thereof  will  be  lost  to  the  par^  who 
obtajb^  it,  unless  for  good  cause  to  be  shewn;  W  Ae 
Court. 


*^'*^'"ro«  Archer  against  Colly  and  ^vife. 


lemif  1808. 


Asoitbrooicht      THE, bill   in  this  case  was  brotic:ht  to  recover  the 
atid  wife,  to  plaintiffs  demand  against  the  defendants,  on  account  of 

recorer  a  de- 

inand  in  right  of  the  wife,  abates  by  hor  death. 
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the  #lfe.    Pending  flic  snit  iftic  died  ;  md  the  cjucstldn  »|»t. 

submitted  to  the  Court,  was,  whether  the  «iut  abated  as  \^^>rsi^ 

^     «      .        «  Archer 

to  the  husband*  r. 

Colljlc  trife. 

Sjf  the  Chancellor^    Let  the  suit  abat^,  for  such  is  the 
law. 


TaylOT^s  Admmistratrir  against  Taylor's  Executors.    stffiemBfr 

THE  billttated,  that  WilOam  Taifhry  oo  H^M  Oc-  ^"T^ 
toter.  1794,  made  his  last  will  and  testament,  and  died  in  What  words 
a  few  days  thereafter  i  that  he  left  a  wife^  Susanna  Taylor ^  Ctercii  whidb 
aiul  foui*  sons,  besides  one  in  the  womb  who  was  bom  the  i«preMi- 
4dhre  $  that  having  made  provision  for  one  of  his  sons  ^eJIS   ieo- 
smd  his  wife  for  life,  he  devised,  at  her  deafhy  one  half  of  ^^'^^  ^ 
his  land  an4  marsh  to  bis  son  Beverly  Claiborne  Taylor  ^^^^ 
and  to  his  heirs,  and  then  proceeded  in  these  words  ;  deadi  ^  ^ 
(i  md  i3t»  negroes,  furniture,  stocks  and  money  in  the  nam  for  iifi^ 
^  hands  of  the  brokers^  and  every  other  article  lent  as  foUteteteot 
"  aforeaaid,''  (to  his  wifcO"  I  direct  shall  be  equally  di-  ^^^^""^ 
^  vided  among  all  the  children  I  have,  or  may  have,  by 
^  said  wife  Susanna  Taylor j  including  in  the  said  divi- 
^^  sion  the  child  she  may  now  be  pregnant  with  ;'^  that 
the  said  Susanna  and  William  Claiborne^  two  of  the  exe- 
rotors  named  by  the  said  testator,  qualified,  but  were 
exempt  from  giving  security ;  that  they  possessed  them* 
pelves  of  the  whole  of  the  tesutor's  esUte,  and  had  re* 
ceived  the  profits  |  that  the  said  Beverly  C.  Taylor  in- 
termarried with  the  i^aintiff  and  died  intestate,  of  fuU 
age,  in  April  last ;  that  the  phdntiff  administered  on  his 
estate,  and  claimed  that  part  of  his  father's  estate,  to 
which  he  would  have  been  entitled  if  he  had  lived,  till 
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^\mi*     ^^^  death  of  the  said  Sju^anMf  wbo,  inik  her  cfHemontVf 
s^>r^^^    ifiis  charged  witl)  wasting  the  said  estate,  aol  therefiire 
^JWJJJIJ^  the  plaintiflp,  as  to  the  personalty,  required  of  tjic  aai4 
▼•         executors  that  they  might  be  compelled  to  give  securi« 
execttton.    ty  for  their  past  apd  future  adi|iinbtrfUioi|  of  the  said 
estate,  or  diat  the  same  might  be  taken  out  of  their 
hands,  and  that  they  n^ight  account  for  their  transac- 
tions, and  be  restrained  from  selling  or  wasting  any  part 
of  the  said  estate. 

To  this  bill  the  defendants  demurred,  because  tliey 
stated,  that  by  the  will  of  the  testator,  no  present  interest 
was  vested  in  the  intestate  of  the  plaiptifl^  an4  therefone 
)io  interest  could  be  derived  by  her. 

By  the  Chancellor.  This  case  depends  upon  this, 
whether  the  intestate  of  the  plaintitf  liad  a  ifest^d  or  con- 
tingent  interest,  m  an  equal  part  of  his  father's  persoiiial 
estate,  on  the  death  of  his  mother  ;  and,  from  dbe  wordi  of 
the  will,  I  take  it  to  be  a  clear  case,  in  favour  of  a  if^tei 
interest,  in  the  intestate  of  the  plaintiiF,  but  which  he  was 
not  to  enjoy  until  the  death  of  hid  mother.  The  demur- 
rer must  be  ovMtiiled,  and'  the  defendants  drdered  1^ 
answer* 


^«^  Yates  againit  Payiie  et  4il. 


^crm,  1808. 


J;»^j^  ••  THE  counsel  for  the  pkiQtiff  stated  diat  the  plain* 
"^f^^-^^?  **ff  ^^^  ^^  W^  submitted  to  the  Court,  whether,  as 
$nd  UMrcAre  soine  of  the  de^dants  live  out  of  the  Commonwedtk 

tibtmi  and  .       .  i»  ■         ,  .     .*.. 

Iiome  iiefeM-  proQesa  jn  tpe  name,  of  me  plaintiit-s  executor,  agafant 
^**'  them,  to  reyiew,  be  necessary;^ 
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'  JSjf  the  Chancellor.  There  Iiaa  been  no  instance  of  an 
order  of  poblieation^  agahiBt  an  absent  defendant,  with- 
out original  process ;  and  the  practice  has  always  been  to 
issue  process,  to  revive^  as  well  against  the  absent  as  P^yw  ^  >'- 
home  defendants ;  and  then  to  make  publication^  in  order 
to  a  revival  of  the  suit :  and  so  this  case  was  revived 
ficcoriUngly* 


.48*^ 


Triplett  against  Tyler*  sgpiemier 

IN  this,  and  three  other  cases,  Mr.  Bottsmovtd  fora  Acojybftbe 
certiorari  to  move  each  cause  into  this  Court:  the  no- 
tice of  the  ^Aodons,  and  the  fects  stated  i»  the  ground  of 
each,  were  admitted  by  the  <^po8ite  counsel ;  but  in  '^''^'^ 
neither  caae  was  there  acopyof  the  record. 

JSy  the  Chancellor.  As  the  counsel  opposed  to  the 
motkm  is  in  Court,  and  does  not  call  for  the  records,  the 
Court  win  dispense  with  them ;  but  if  this  were  not  the 
case,  they  should  be  producedt  Let  a  certiorari  go  in 
each  casct 


^<K 


^opkirk  against  Bridges*  ^^^ijZ 


THE  bill,  in  this  case,  was  brougbt  for  an  account,  A  m  _ 
which  was  directed  by  the  former  Chancellor,  at  the  in-  lot  an  iate- 
stance  of  the  plaintiff,  by  counsel.  The  bill  stated*  that  tmitrf,  and 
the  defoidant  was  not  an  inhabitant  of  this  Common-  ^^iy'tberSn^ 
wealdi  I  and  among  the  exhibits  was  an  prder  of  publi-  Jj^JJS^^^  "^ 
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Commissioiier  repotted  a  batance  dutf  to  the  ptiiMU^ 
'^^^^    who^  bjr  ccnmsel,  now  moved  for  a  decree* 


BriilgM. 


J9y  the  Chmcettor^  I  am  ckaiijr  <if  opinbrf^  that  a  aok 
Against  a  defendant,  dot  an  inhabitaat  of  tUa  ooamrj, 
and  without  any  proper^  therein,  should  not  be  entefv 
tained  by  tfii$  Court*    BtU  dismissed. 


Sepiember  MsSOn  OgoiftSi  Ms^Oa  itt  9^ 

IT  m  annrw  THB  defendant,  yomr^  IP.  WMtce^  had  Bed  tf  Ttiy 
itecKioTAMm-lvftftenif  answer,  which  had  not  been  notitedv  uiftll  Atf 
it  waiter^  cause  came  on  to  be  heard,  when  hb  cotesd  made  ao 
cSSS,i^^  apology  for  hlmaetf,  and  asswed  the  Court  that  he  had 
•Mb  ^ktte?  ^^^  before  seen  the  answer,  and  that  it  was  in  Doctor 
flj  M#  C09U  WalUtce*9  own  haad-writine. 

wf  the  party         *  ^ 

wing  tlie  an*  ^ 

**'^'  By  the  Chancelkr.    I  am  perfectly  aaibied  Aatthe 

counsel  for  Doctor  Wallace  had  no  hand  in  drawing  his 
answer ;  and  that  the  Doctor  could  not  have  intaaM 
any  thing  indecorous  towards  this  Court;  but  yet,  hh 
answer  cannot  be  viewed  in  any  odier  light ;  and  there- 
fore I  shall  send  it  to  a  Cbmmissioner  for  the  purpose  of 
expunging  the  impertinent  and  ecandabue  matter  from 
it,  at  the  costs  of  the  Doctor  ;  and  so  it  was  ordered  ac* 
^ordingly.  At  the  next  term  a  proper  answer  was  pot 
in,  accompanied  by  an  apology  from  Dp^or.  Wfthge^ 
which  the  Chancellor  deemed  very  sufficientt 


Mk  the  $»iAid3Sd  Kwt  o/the  CowUmmtiMu  Mi 


Gibbs  against  Peritinson.  J^TSS 


THE  defendant  had  obtained  a  verdict  and  judgment^  4ir  a  mH  at 
at  law,  against  the  {daintiff^  for  some  negroes ;  from  ^  ^^^ 
which  she  appealed  to  the  Court  of  Appeals ;  and,  ne-  W^  •^ 
Vdrtheless,  brought  this  bill  for  relief  concerning  the  &»  rd&r  m 
same  negroes ;  and  the  only  question  was,  whether  the  aobjeei  'SZ 
defendant  could  put  the  plaintiff  to  her  election,  as  to  ||^p^^  ^ 
which  Court  she  should  proceed  in.  jSl^wS 

Court  iMvill 

By  the  Chancelbr.  The  law  has  been  very  carefUDy 
examined,  and  dbere  can  be  no  doubt  but  that  dbe  plgin* 
tiff  must  make  her  election ;  and  so  it  was  ordered. 


4>< 


agaimt  Beverliqrs^  '^^wet^ 

and 
Beverieys  against  Miller. 

THESE  werecross  suits  in  equity,  for  the  settltmffit  |^  |^  ^|^ 
of  MUUf^s  accounts,  as  trustee  of  Robert  G.  BeveHeyk  JT'ifflf^S 
By  die  deed  which  created  die  trust,  three  joint  tmsteea,  p^  ^  ^^^^ 

On  (bo  vtut^ 

with  the  right  of  survirorship,  were  appointed ;  and  first  monejreum- 
by  the  «»«petenc7  oTT;.  and  thTby  Ae  de«h  of  ^'.,  *^ 
asodier^  die  whole  siAject  devolved  upon  Miller.  diicium'^ 

These  cases  were  ably  discussed  at  the  bar,  and  diest  l^^^ni^ 
points  submitted  to  the  Court ;  ^^^^^ 

1.  As  to  die  liability  of  the  trustee  to  pay  interest  for  tkm   JSwS. 

.  to  tfosteet  for 

money  kept  in  his  hands.  execotbg  the 

trosta 

3.  Hov  far  a  trosteo  allowed  for  ditbortemenii  roftde  bj  him,  withoat  the  eonaent  of 
hb  eo-tmiteet. 

4.  What  evidence  oo]|^t  to  bo  required  by  a  Commissioner,  as  to  certain  items  of  dis- 
banements.  ' 
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^m^*  S4  As  to  his  right  to  compensation  finr  lik  tenrices  k 

Ni^'v^^t^    performing  the  trust ;  and, 

Mtiier  3^  ^g  to  his  right  to  daim  for  disbursements  wluchlie 

Beverieyt.  made  without  the  consent  of  his  co-trustees^  wliBe  thejr 
were  alive# 

By  the.Chancelior.  1.  As  to  tfie  Uabilitfofthe  trus- 
tee, to  pay  interest  for  money  kept  in  his  hands* 

In  Hunter^s  and  HerndorCs  Executors .  against  Spqis-- 
wood,  1  Waslf..l46.  Herndon^  who  w^  a  shjeriS,  and 
had  received  money  under  the  judgment  of  a  Cooaty 
Court,  in  die  case  of  an  attachment,  ^thou|^  that  jndg^ 
ment  was  afterwards  reversed  in  the  Genexal  CoortJ 
was  made  to  pay  interest,  because  he  had  not  paid  it 
over,  and  taken  security  as  he  bad  been  directed  by  tbe 
County  Court,  but  had  kept  it. 

In  the  case  of  Granbury's  Executor  ag^unst  The  Grta^ 
iurysj  ib.  S46.  upon  the  subject  of  interest,  the  Court 
said,  that  an  executor's  account  should  be  closed  at  the 
end  of  each  year ;  that  interest  should  be  allowed  uptm 
the  different  balances,  until  the  whole  transaction  endedi 
uid,  that  it  was  no  excuse  to  say,  that  there  was  a  risk 
which  the  executor  was  not  bound  to  run,  in  making  tlie 
money  productive  i  because,  if  that  wes«  true,  he  img^ 
apply  to  a  Court  <^  Equity  for  its  direction,  as  to  lend- 
ing St  t^  individuals^  or  to  the  public,  which  would  make 
Umsafe ;  or  he  mq^bring  the  money  into  Comu 

In  the  case  of  yom^  ag^unst  WiUiame^  2  Oi/^  IM. 
the  Court  ssud,  that  the  executor  shpuld  be  allowed  h 
rest  upon  a  balance-  due  hi^^  on  his administnaiioa 
count;  because  it  was  natural  justice,  that  he^  irho 
the  use  of  another  man's  money,  should  piQr  ii 
for  it. 

«  And  in  the  Case  of  HawUns^s  Executor  ^igsdnst.Berie* 
ky^e  Executors^  (MS.  ^uncj  19(H,)  where  MamUm^  an 
his  life-time,  h^d  become  the  collector  of  Berieltf^  the 
Court  said,  that  Hawiins  was  in  equity  chargeable  wk 
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lOtei^Bt^  on  ujl  sums  by.-  him  received  and  not  paid  orer       ^^^* 
to  Berkeley  in  a  reasonable  tinie^  from  the.  time' the  debt-    \^'>r^ 
ors  would  have  beien  bound  to  pay  interest^  if  they  had       ^^ 
not  been  punctual  in  their  payments ;.  and  in  n<me  of  these    Bever%«: 
caaes  does  it  appear,  that  the  trustee  had  made  any  per-  '   '   ^ 
ticular  use  of  the  money* 

Upon  these  auth<»ities,  then^and  that  natural  justice 
upon  whkh  they  are  founded^  I  shall  lay  down  this  gene- 
ral rule,  t^at,  in  all  cases  whatsoever,  a  trustee,  such  as 
MiUer^  is  liable  to  pay  interest  for  the  trust  money , in  hia 
hands,  unless  he  can  shew,  that  it  was  nece^/MMily  kept 
in  hand  for  the  purposes  of  the  trust  {  and  this  he  may 
do  upcrn  oadi,  subject  to  be  controlled  by  other  teatimo- 
ny,  and  the  circumstances  of  the  case. 

MUkr  comes  within  this  general  rule  ;  for,  by  hi^  own 
answer,  on  oath,  he  has  not  exempted  himself  from  it  s 
nay,  he  admits,  that  he  kept  but  one  money  chest,  and 
diat  it  is  probable,  that  all  the  money  he  received  was 
put  together ;  but  avers^  that  he  never  was  in  ca^h  for 
the  estate  of  the  cestui  que  truH^  and  refused  paym^&t  ' 
of  a  just  debt :  this  I  believe  to  be  true ;  but  he  has  not 
denied  this  use  of  the  money  on  his  own  account ;  and, 
fVom  the  circumstances,  there  can  be  no  doubt  of  it ;  for, 
evidently  it  was  for  himself,  and  not  for  the  creditors  of 
the  ceetui  que  trusty  that  induced  him  to  allow  Col*  Toy* 
hr  a  discount  of  ten  per  cent,  for  prompt  payment ; 
which  appears,  first,  from  the  trustee^s  accoimt.  No.  A^. 
and  secondly,  from  the  Commissioner's  report ;  and,  at 
that  time,  there  were  funds  in  his  hands  i  and  diat  claims 
to  the  amount  of  the  money  received  of  Col.  Taylor ^ 
were  not  paid  in  twelve  months  afterwards.  This  does 
not  look  as  if  they  were  pressing  upon  the  funds  of  the 
cestui  que  trusty  however  they  might  have  been  upon  the 
trustee  ;  for,  if  the  fact  was  so  that  the  creditors  of  the 
cestui  que  trust  were  pressing,  the  money  so  received 
would  piDbably  have  been  paid  away  upon  the  spot ;  but 
Vol.  IV.  3  G     ' 
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MUkv 

V. 


of  using  all  the  money  they  can  coamumd;  iHiidi  nu^ 
be  some  apology  for  Mr.  MtUn  bnti  when  it  does  not 
Bererkyi.     bekmg  to  them,  diey  should  pay  interest  for  it* 

Upon  this  view  of  the  subject  then,  Mr.  Mitter  must 
pay  interesi  ;  and  now  the  question  iSj  fr$m  what  Hme  7 
In  the  case  of  Htmdorf^  Executors j  the  interest  wns  "ptid 
from  the  date  their  testator  received  di6  money  ;  because 
he  gn\y  had  to  pay  it  over,  which  he  did  not  \  and  Aere- 
fore  it  became  a  debt  due  by  himself,  from  die  tame  ht 
received  it« 

In  the  case  of  Granbury^    where  there  were  running 
accounts,  as  is  generally  the  case  where  ezecuton  oit 
administrators  are  concerned,  interest  was  aOowed  upon 
the  bdance  of  each  year,  from  the  end  thereof,  undl  the 
whole  transaction  ended  jf  upon  this  principle,  that  an 
executor  or  administrator  should  balance  his  account 
annually  :  and,  in  the  case  of  Hawtifufj  who  was  only  a 
collector  for  Berkeley^  interest  was  allowed  on  aH  sums 
which  he  received,  and  did  not  pay  over  in  a  reasomdUe 
time,  from  the  time  die  debtors  would  have  been  bound 
to  pay  interest,  if  they  had  not  been  punctud  in  dfeeh* 
payments ;  but  this  case,  as  well  as  that  of  HermdM^a 
Executorsy  proves  only  that  circumstances   must  lave 
tKeir  influence  in  each  case,  notwithstanding  Ae  case  of 
Granbury^  iuhich  toys  dotM  a  very  correct  general  fuk^ 
ae  to  executors  and  administrators^  and  which  would  be 
applied  to  die  present  case,  but  for  this  reason,  diat  Mr. 
Mfiler  was  a  merchant^  and  the  moment  he  received  die 
money,  had  it,  or  might  have  had  it,  in  active  use. 

As  it  seems  to  me,  such  should  be  the  rule,  for  tins 
plam  reason,  that  when  a  trustee  knows  he  is  to  be  ac^ 
countable  for  interest,  in  aH  cases  whatsoever,  unteos  he 
can  sheWj  that  for  the  purposes  of  the  trust  he  heU  the 
funds^  he  will  either  be  content  to  pay  it,  or  he  wiH  do  as 
the  Court  said  in  Granbun/s  case,  apply  to  the  Conrf 
for  its  directions,  as  how  he  shall  dispose  of  die  money. 
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far  hUown  MSttjf  or  be  will  bring  it  into  Court,  and  ap^ 
{dy  it  as  he  inaf  be  directed.  This  rule  admits  of  no 
frauds  upon  the  one  hand^  nor  imposes  any  hardships 
upon  the  odier ;  but  if  he  is  not  to  account  for  interest, 
unless  he  makes  9k  profit^  he  has  every  inducement,  so  far 
as  h|s  interest  can  have  an  influence  up<m  him,  to  apply 
the  funds  to  his  own  purposes,  amd  to  prjevent  a  disco- 
yeiy  of  the  profits  i  a  ru)e  which  admits  of  frauds  and 
impositions :  but  the  rule  of  a  Court  of  Equity  should 
be  so  settled  as  to  admit  of  neither. 

This  brings  me  to  the  seoond  point  i  as  to  his  right  to 
c<mipensatioii  for  his  services  in  performing  die  trust* 

The  £t^griish  books  lay  it  down  that,  regularly,  a  trus- 
tee is  not  to  have  any  thing  for  his  own  hriiour  and  pains, 
though  they  admit,  diat  even  there,  some  have  thought 
this  a  great  hardship.  It  is  true,  ,we  have  adopted  the 
principles  of  the  Engiiah  law  in  many  respects,  so  far  as 
they  are  not  incompadble  with  the  principles  of  our 
own  goverpment,  but  ire  have  not,  by  that,  adopted  43** 
discriminately  all  their  decisions  j  «nd  whatsoever  may 
be  my  respect  for  them,  as  having  been  delivered  hy  able 
judges,  yet  I  must  do  here  as  they  sometimes  do  there, 
that  is  to  say,  reject  those  dedsions  which  do  notcon*> 
form  to  the  standard  of  that  justice,  which  cc^mmands  us 
to  live  honestfy^  hurt  nobody^  and  render  epery  one  Ais 
due* 

Those  who  l^d  down  the  rule  diere,  that  a  tru^ee 
should  not  have  any  thing  for  his  own  labour  and  paii^ 
seem  to  have  done  it  without  regard  to  that  simple  prin- 
ciple, but  of  unerring  truth,  that  the  labourer  is  tverthy  ef 
his  own  hire  /  and  hence  it  mig^t  well  have  been  thought 
a.  hardship,  even  in  that  country  where  so  monstrous  a 
rule  was  suffered  to  obtain  ;  it  i^rtainly  has  never  taken 
foothold  in  our  cduntry ;  but  if  it  has,  so  far  as  /can  go, 
I  shall  blot  it  out  for  ever. 

In  the  case  of  Commissioners  acting  under  the  order 
of  the  Court,  where  they  have  sold  and  received  the  mo- 
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net/y  a  Gommission  has  never  been  refused  widsa  luf 
knowledge.  In  the  case  of  attorneys  at  law,  it  is  k^trj 
day's  practice  ;  and  so  in  the  case  of  executors  and  ad« 
ministrators.  Attend  to  the  language  of  that  Judge,  of 
whom  I  boast  with  pride,  because  he  was  a  natrrelxMit 
Virginian^  and  an  ornament  to  the  beAch ;  I  mean  *the 
late  President  of  the  Supreme  CoUrt  of  Apptala,  Mr* 
Pendleton.  In  the  case  of  ycn^s  and  WVBmme^  S  CbA^ 
106.  upon  the  subject  of  mterest  upon  abateiee'4te  «a 
executor,  he  said,  ^^  interest  16  altowed,  beoaoae  it  la  na* 
*'  tural  justice  that  he  who  has  the  dse  of  anedier^  mo- 
^^  ney,  should  pay  interest  for  it :''  and  so  I  saf  ,  in  this 
case,  that  commi^iont  must  be  sdlowed,  becaaao  it  is 
but  natural  justice,  that  he  who  has  the  benefit  of  iiao- 
ther^  services,  should  pay  fiur  diem :  but  Mr,  Bate  aaid 
not ;  bectiuse,  said  he,  the  trustee  might  contract  for  a 
compensation  |  and  so  mright  the  Commissioners  of  the 
Court,  or  the  attorneys  at  law,  but  it  is  never  dcfue,  upon 
this  universal  uflderstandiBg,  that  thert  must  be  some- 
thing  given^  where  aoadetfaing  is  re^^eived. 

This  bmigs  me  to  the  questtbn,  what  comvustimi 
should  be  aUbwed  i  And  I  am  of  opinion,  that  the  same 
Tule  which  the  Court  kid  down  in  the  case  of  Graniury^ 
before  mentioned,  should  be  laid  down  in  this  case,  and 
that  was  to  allow  a  commission  oijive  per  cent,  which 
should  be  allowed  for  risk,  trouble,  and  such  expenses, 
mfaout.tbe  trust,  as  were  incurred  within  the  course  of 
die  trusteed  <rum  business  /  but,  when  he  is  taken  out  of 
tkai.  course^  upon  the  subject  of  the  trust,  he  should  abo 
have  such  expenses  allowed  as  are  reasonable* 

But,  admitting  this  to  be  the  general  rule^  the  counsd 
contended,  that  Miller* s  claim  to  compensatioti  was  not 
within  it;  because,  said  the  counsel,  Milter  undertook 
the  trust  gratuitously^  but  the  depositions  referred  to,  do 
not  prove  itj  and  so  the  general  rule  applies. 

3ut  then,  said  the  counsel,  commissions  should  not  be 
allowed  on  (he  widow's  money.     But  the  ^nawerJa,  that 
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out  of  the -sales  of  the  trust  estate,  a  purchase  was  to  be 
made  for  her,  in  lieu  of  her  dower  in  the  whole  estate, 
and  this  was  surely  as  much  a  part  of  the  trustee's  duty 
as  it  was  to  sup^y  Beverley^  or  to  pay  any  other  ere* 
dhor.  Bat  then  it  was  objected,  that  Miller  should  not 
be  allowed  commissions  upon  his  store  debts  ;  that  is  to 
say,  upon  mmiey  due  to  himself  for  goods  advanced  for 
the  C€Hui'qu€  rni«^, and  this  would  be  true,  if  JiGller  was 
allowed  a  sepaxace  commission  for  paying  away  money ; 
bu$  he  is  not,  for. his  conunission  is  allowed  upon  the 
funds  which  be  had  to.raiae.;  and  whether  they  are  paid 
to  creditors^  to  the  ce€tm  ^fue  trusty  or  retained  by  Aim- 
^effj  itshould  not  vary  his  compensation. 

Anodier .  <Ajeetion  was  made,  that  he  had  claimed 
commissions  on  90/.  paid  by  Buckntr  to  Tatflor^  in  which 
MilUr  had  done  notbin§  more  than  to  sign  a  lease  with 
the  other  trustees :  this  is  true ;  but  the  answer  is,  that 
although  the  commissioQ  of  five  percent,  upon  thie  par^ 
ticular  item,  may  be  more  dram  a  reasomdde  compensa- 
tion, 3ret  there  may  have  been  other  transactions,  where 
that  commission  would  not  be  an  equhralsnt  compensa- 
tion ;  and  the  rule  has  been  fixed  upon  this  principle, 
that  a  commission  of  five  per  eent*  shodd  be  aUowed 
upon  the  whole  transactions  taken  together. 

Another  objection  was  made,  that  Miller  onfy  daimed 
compensation,  although  the  other  trustee  had  acted  in  a 
degree ;  but  it  is  admitted^  that  Milkr  received  and  held 
all  the  funds,  and  of  course  incurred  all  the  risk,  trouble 
and  expenses,  incident  thereto,  and  must  pay  all  the  in- 
terest, which  places  his  claim  to  the  usual  commission 
upon  fair  ground ;  subject,  however,  to  the  claims  of  his 
co-trustees  for  their  services  ;  but  as  they  have  made 
pone,  the  presumption  is,  that  they  have  none ;  and  it  is 
very  clear  that  they  would  not  obtain  much. 

Another  objection  was  made,  that  the  claim  by  Miller 
to  compensation,  is  for  money  held  by  himself:  this  is  a 
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strange  objection^  because  it  is  the  very  ground  of  hit 
claim* 

And  the  last  objection  was,  that  he  claims  a  comous- 
sioB  upon  near  200/.  which  he  received  of  CoL  Taj/hr^ 
upon  a  discount  of  10  per  cent*  per  ann*  There  would  be 
great  force  in  the  objection,  jf  he  iMu  alhmed  ike  prf 
fnium;  but  the  Commissioner  has  rejected  it,  mod  it 
forms  one  of  Milkr^s  exceptions,  which  wiU  reoeiTe  die 
attention  of  the  Court  in  due  time*  Ajsd  tlus  biiags  Me 
to  the*  third  point ;  as  to  his  rij^  to  claim  far  diiborae« 
tnents  which  he  made  without  the  canaent  of  has  oo- 
trustees  while  they  were  alire* 

The  evidence  of  this  fact,  is  the  certificate  of  one  of 
the  trustees,  which  is  excepted  to  by  MUler^  and  is  cer- 
tainly no  evidence,  but  of  that  trustee's  own  auscosdnct; 
for,  if  he  knew  that  JUiUer  was  acting  improperiy,  it  was 
his  duty  to  have  prevented  him* 

It  is  true,  they  were  Joint  trueteee,  and  that  the  ruk  of 
law  is,  that  trustees  all  have  an  equal  power,  interest  wnd 
audiority,  and  cannot  act  separately,  as  executors  may, 
hut  must  join,  both  in  convejrances  and  receipts  ;  but,  I 
apprdiend,  that  this  is  as  it  respects  the  rights  of  third 
pifBOASy  ttid  not  as  it  respects  the  rights  of  cestui  fUe 
trust  and  prunes;  for  aUio^igh  one  trustee  is  not,  inge-^ 
nmralylaskAe  for  the  acts  of  aatother,  y^  each  is  IkMt  te 
account  so  the  cesttn  que  trusty  im  his  own  acts  i  and  as 
between  thewi^  those  acts  are  binding,  and  upon  that 
principle  the  disbursements  ought  to  be  allowed  in  diis 
case.  Could  it  be  supposed,  that  the  three  trustees,  cm 
tyery  occasion,  were  to  be  convened  to  do  every  act, 
however  unimportant,  for  the  cesttu  que  tnist  f  Such  a 
doctrine  would  be  unreasonable  in  the  extreme* 

And  now  as  to  Miller^s  exceptions  to  this  account :  a 
general  rule  may  suffice  for  the  Commissioner,  that  in  aQ 
cases,  where,  from  the  nature  of  the  transaction,  the 
trustee  might  have  obtained  satisfactory  proof,  it  should 
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new  be  required  of  htm ;  buti  in  all  cases,  where,  from 
the  nature  of  the  case,  such  proof  could  not  reasonably 
be  expected,  as  in  the  case  of  expenses  incurred  out  of 
the  course  of  the  trustee^s  own  business,  or  for  spirits  at 
the  sales  of  the  estate  of  cestui  que  trusty  or  for  the  postage 
of  letters,  or  costs  of  lawsuits,  and  the  like,  they  ought 
to  be  allowed  upon  the  oath  of  the  trustee. 

As  to  the  premium  allowed  CoL  Taylor ^  it  was  pro- 
perly rejected  by  the  Commissioner. 

As  to  die  profit  made  by  Miller  on  some  tobacco  for 
which  he  credited  the  cestui  que  trusty  it  is  lost  sight  of 
in  die  advantages  which  JUUler  derived  from  the  advance- 
ment  of  goods  to  the  family  of  Beverley. 

The  report  must  be  recommitted,  to  be  reformed  ac- 
cording to  the  foregoing  principles. 


Yancy  against  Fenwick.  j^  ,^ 

1109. 

THE  IhU  in  thb  case  was^  Uxiught  to  be  relieved  in  a  uh  fbr 
against  part  of  a  judgment  obtained  at  law  on  a  bond^  i^ovr!^ 
executed  in  August^  179f ,  on  account  of  some  paymcnti  {[^^ had^ 
admitted  to  have  been  made,  posterior  to  the  said  bcmd,  {^'^J^^y^ 
but  before  the  judgment,  without  even  stating  a  reason  ^^  mm^ 
why  the  defendant  did  not  defend  himself  at  law.  hisMtif  at  Uw. 

By  the  Chancellor.  This  is  a  plain  case.  The  plain- 
tiff might  have  defended  himself  at  law ;  but,  without 
assigning  a  reason  why  he  did  not,  he  comes  into  this 
Court,  as  if  it  were  a  matter  of  right.  But  in  that  he  is 
mistaken ;  for  this  Court  can  only  give  relief,  where  the 
law  affords  none  ;  unless  the  party^  asking  for  it,  could 
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Juke,      nQt  avftil '  hiDtiself  at  law  ;  and  iJien  the  circamsCftiicM 
^^>r>^^    must  always  h^  stated  in  the  biU,  that  the  Court  may 

YiMiejL       judge  6f  them. 


Feitwick.' 


Bill  dismissed  widi  costs. 


^ring  vaca-  Cutting  agaitist  Gaiter  et  al* 

ikn^  1809. 

Injanetioa  to      THIS  was  a  motion  by  Mn  Bdtts  for  an  injimctiom 

ttuT  waste  de-  ^ 

ni«d,  ther«    to  stoy  TMUte,  which  the  Court  refused^  as  no  impedi* 

iiptM«rbg  no  1  1  •  r  B 

impediiiient     mcDt  appeared  to  the  action  of  waste  at  lawm 

to  the  action 
of  waste  at 
law* 


spnng  Viua^    Jcnuiiisfs  iind  Robinson  as^ainst   The   Attorney- 

General. 


An  deetis  of  THIS  was  a  motion  for  an  injunction  to  stay  the  exe«* 
iiiorici^M  cuUon  of  a  judgment  on  behalf  of  the  Commonwcdtfa 
rjd'b^JC  against,  iJ/pr^on  T^mpiies^  late  SheriflF  of  Gi0Uce$Ur 
^kl^^d^  county,  upon  the  ground,  that  he  had  mortgaged  to  the 
by  Uie  pxrtx,  plaintiffs,  several  of  the  negroes  in  his  possession  to  ae- 
wiiiiiii    eight  cure  to   yennings  S997,   and  2966,  anH   to   Robinton 

months,  or  •/  *» 

tbe^  wiu  be  21,000.  The  deed  to  xhe  former  was  dated  «SV^/.  1, 1808, 
ditors  and  and  attested  by  three  witnesses,  ^e  deed  to  the  latter 
{>ar«i?iiMra,     was  dated  on  the  20th  October  following,  and  attested  in 

and   they  are  i-i  ^  ^o,,^^- 

only  ^alfd,  as  "^^e  manner. 

to  Mich,  from 
the  time  when 

thry  %vii  fully       ]VIr.  Wirt^  the  counsel  for  the  plaintiffs,  sUted,  that  the 

executed.  ^  r  7  » 

name  of  the  third  witness  to  each  deed  was  subscribed 
yesterday,  which,  as  it  does  not  appear,  he  thought  it 
was   his  duty  to  state,  and  he  observed  that  whatever 


Jht^32d  end  S3d  Years  iff  the  Comntonweaitk^  4SS 

might  be  the  fate  of  the  deed  to  JenmngSy  yet  as  the  yf  JJ!J."® 
deed  XoRobir^ion  bore  date  within  eight  months  last  past^      ^M. 
and  might  be  proved  or  acknowledged  within  that  time,  jenninn  and 
he  presumed,  it  was  a  valid  deed»  as  it  would  hay^  rela-     ^^»pi^ 
tion  back,  upon  either  of  those  events*  Th«    Attor- 

*■  nejr-Genenil. 

By  the  Chancellor.  The  deed  to  Jennings  b  clearly 
void  as  to  creditors,  and  as  to  subsequent  purchasers  for 
a  valuable  consideration  without  notice,  as  it  was  not  re- 
.c<Hrded  in  the  time  and  manner  prescribed  by  law;  and 
so  this  Court  said  in  the  case  of  Moor^s  Executors 
against  The  Auditor,  3  If.  h  M  ^.  232.  This  Court 
determined,  in  that  case,  that  all  deeds  of  trust  andmort* 
gages  of  slaves  or  other  personal  estate,  not  proved^ 
three  witnesses,  or  acknowledged  and  recorded  as  pre- 
scribed by  law,  were  void  as  to  creditors  and  subsequent 
purchasers  for  a  valuable  consideration  without  notice 
thereof.  This  case  went  to  the  Court  of  Appeals,  and, 
in  October y  1808,  was  affirmed.  The  deed  to  Robinson 
can  only  be  considered  as  a  valid  deed  as  to  creditors, 
from  the  time  the  third  witness  subscribed  his  name  to 
it  on  yesterday,  and  therefore  creditors  ai\d  subsequent 
purchasers  without  notice,  for  valuable  consideration 
before  that  day,  cannot  be  alTected  thereby,  But  again, 
this  is  a  proper  ca^  at  law,  and  this  Court  should  not 
interpose  at  this  ^mt^ 

Motion  for  the  injunction  denied^ 
ygi,  IV.  an 


AS»     Supemr  iHmrt  4f  Chmvety  ^  the  Huhamd  Aiitiiicf. 


Chapman  ctgtttit<f  Chapnumt 

A  noOeeto  THE  principal  question  in  tfiis  tsmt  wMi  nviietiier 
tion^  giyeti  to  notice  given  to  the  wtraeer  of  tiie  defendant,  who  lived 
pr  (be  p&ctj»  about  half  the  year  in,  and  the  other  1^4f  out  of  the  state, 
iMrt  of  bif  to  ^e  depositions,  was  good* 

time  im    th« 
ftAte  and  part 

•tt&oicnt  "^      ?y  ^*^  Chancellor.     A  notice  to  a  party  living  widun 
the  state  is  good,  if  given  to  hini,  or  delivered  in  wtitfai^ 
to  ai^  free  white  person  above  the  age  of  sixteen  years, 
who  shall  hp  a  member  of  the  fan^ily  of  sudi  person,  and 
shall  be  informed  of  the  purport  of  ^uch  notice,  or  left  at 
some  public  place,  at  the  dwelling-house  or  other  Inown 
place  of  residence  of  such  person;  1   Rev.  Ccde^  113« 
JEnt.  42.  and  to  i^  party  not  living  within  the  state,  or 
not  having  an  agent  or  attorney  wi^in  the  same,  to 
whom  it  can  be  given,  it  shall  be  good  if  published  in 
the  Virgmla  Qazette^  or  in  any  oth^r  public  newspaper 
printed  within  this  Commonwealth,  for  four  weeks  sue- 
cessively,  stating  the  tin^e  and  place,  when  and  where, 
the  witness  \i  to  be  examined,  and  the  i^an^e  of  the  wit- 
ness, together  with  the  names  of  the  parties  to  the  suit 
in  which  such  witness  is  to  be  examined*  lb.  280*  s.  IT* 
It  is  clear,  therefore,  that  the  notice  in  this  case  was  not 
good,  as  it  was  not  given  to  suc)i  an  agent  or  attorn^  as 
was  contemplated  by  the  law ;  for  it  is  not  the  du^  of 
{in  overseer^  according  to  the  course  of  the  country,  to 
attend  to  such  subjects,  but  if  it  was,  the  plaintiff  should 
have  proved  it.     But,  as  he  has  not,  notice  should  have 
been  published  as  directed  by  the  last  recited  act ;  for, 
unless  the  defendant  was  known  to  be  living  within  the 
sute,  notice  as  directed  by  the  f^rst  recited  s^ct  WQui4 
not  be  good. 


■ik  «fo  aSi^mi  S3c^  f!utrs  of  the  CommnmeaiA*  'tail 


M osby  against  Haskiiis  et  ah 

I'HE    bin  in  this  case  was  brought  to  be  relieved  Riyetm^iwi* 
against  a  judgment  at  law,  obtained  under  these  circum-  tions.   ^^ 
btances :  that  the  plaintiff  had  no  knowledge  of  the  exist-  ^Lneet  i«tic^ 
fence  of  the  suit  at  law,  until  after  the  judgment  was  ob-  3"batS^ 
Uuned ;  and  he  presumed  that  when  the  writ  was  served  J^ILjJ,^ 
tipon  him,  it  was  understood  t6  be  a  process  in  a  suit  in 
Chanceiy^  which  had  been  brought^  as  lie  supposed,  to 
Subject  his  watds^  but  which  he  found  ha^I  been  dis- 
inifised*    The  prayer  of  the  bill  was  for  an' mj unction 
and  general  relief.    To  this  bill  John  Haskim  filed  an 
ianswer,  dhd  stated,  among  other  things^  that  if  the  inat- 
tention relied  on  in  the  present  case  be  deetned  a  suffi- 
cient ground  for  the  interpositioii  of  a  Court  of  Equity^ 
it  would  always  be  in  tiie  power  of  a  palty  to  make  bis 
defence  in  a  Court  of  Equity,  instead  of  a   Court  of 
JU^«    And  a  niotioii  was  now  made  to  dissolve  the  in- 
juQ9tioii  Which  ha4  been  awarded*    .   . 


.f 


By  thd  Chancetlork  Thd  general  rule  is,  that  where 
t-elief  can  be  ^kfforded  at  law,  it  shall  not  be  asked  for  in 
this  Court,  btd  under  mck  circumatanc^M  as  the  plaintiff 
could  not  control,  and  Which  must  be  trtu.  By  these 
^Un  and  sim^de  principles  then,  let  the  present  Question 
iM^  tp  juvisdictidn  be  teisted*  A  suit  in  Chancery  had 
hm$n  blroug^  which  might  have  embraced  idiis  very 
ftubject^  and  die  defendant,  the  present  plaintiff,  waft 
fterved,  ^  he  supposed^  with  process  in  that  suit,  and 
therefore  he  may  have  been  so  far  mistaken,  as  to  aver 
IvHh  great  truth,  that  he  had  no  remedy  at  law,  since  he 
suffered  a  judgment  to  go  against  him,  when  in  fact  he 
did  not  know  Aat  he  was  sued.  Could  there  have  been 
n  more  complete  surprise,  than  in  the  first  instance  to 
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^''^       have  met  with  an  e«wct(iimi  instead  of  »  ct^ia*  f    There 
Haskim et  <i.  certainly  coidd  not  to  flqr.tatnd;  ad   hnoe  a  good 
""""^  groaiidibr  relief  in  equity*    But  it  b  said^  that  this  w8l 
alwasrs  admit  a  par^  to  make  his  daCeace  in  efnsty^  ia- 
stead  of  at  law.    To  dii»  argument  two  aoficteat  mi- 
swers  may  be  given ;  1*  Tbat  if,  upon  the  coming  ia  of 
,die  answer,  the  circumstances  relied  upon  in  the  UO  ap- 
pear not  to  be  true,  the  Court  will  always  ditaohre  the 
injunction ;  as  in  this  case,  if  the  defendant  could  shew 
that  before  the  judgment  at  law  the  plwitiff  really  kncir 
of  the  suit,  he  stiould  not  be  any  longer  entertain^  m 
this  Court)i)ut  should  abide  the  consequences  of  his  awn 
neglect;  and, 2.  Though  the  circumstances  may  betme, 
and  relief  afibrded,  yet^  in  general^  it  must  be  at  the  costs 
of  die  plahitift 

Attention  to^  these  rules  will  afford,  as  It  is  befieTed,a 
sufficient  corrective  to  those  who  might  otherwise  be  dis- 
posed to  sport  with  the  sacred  obfiga^n  of  an  oadi. 

Motidn  to  dissolve  denied,  and  the  accoaais 

refetted  to  a  Coftamaftbicfnen 


Mountjoy  agamU  Lowry:;     . 

■    •  .    •-  ■       ' 

How  hv  ih<-  COMMISSIONER  Parke^  at  FredertdMurg^  made 
Hn  executor*!  a  report  in  this  cjase,  by  which  he  submitted  %ithia  qoes- 
tnitoi^t°^iM>  tioi>9  whrther  an  execulor^s  account,  settled  eot  parte wni 
nnd^  a""S  wilhout  notice,  by  order  of  a  CouiiQr  Court,  shmild  be 
^rtTi^to  ^  considered  by  him  as  Signal  settlement  or  aOU . 

re|parded     as         .  * 

evutence      of  ^ 

(h«  truth  of  By  the  Chancellor.  L  have  gl^e&  this  «id>ject  dar 
mcoia  therein  consideration,  and  whatever  may  have  been  the  practioa 
Vy^'se^^'  ihe  of  the  Ecclesiastical  Courts  in  Englmd^l  am  perfef^sa* 
SSr^^riwV  ^^*fi^d  that,  from  the/r^r  settkaicnt  of  Ais  country^  die 
"'  ^^^*  ^  County  Courts  have  always,  at  the  instance  of  an  exeattsr . 


wt^^ammmmmmt' 


Intht^^  andSSd  Year^ ^ ^  Camnumwealik.  4M 

or  admimstmor^  or  any  purtf  imtresUd  in  Ms  accoun        Mom^ 
aoidean  expose  onfer  Sat  the  ectdement  diercof  before      Lowty. 
CoamiMSonm,  widmit  any«attmmaiis  to  thcpotice  coa^ 
ceraed ;  ami  such  Mtdamcats^  idmi  nMdb,  liave  atwajra^ 
been  reom^d  as  frbm  fiieie  evidence  of  the  contente 
thereof*.  Una haa become  tbe  setded  course. of  the  coiiiw 
try  fyauL  long  and  unhxtemipted  usage^  and  pntbably 
froni  thia  cott(ttderation,  that  the  execntor  or  adnunia-- 
traaor  niuat  prove  the  items  in  his  account,  which  the 
CommiMioners  are  iAm:bottnd  to  allow,  unless  a  parly 
b^g  present,  and  mterested  in  th^  tfettlenient,  can  ftlsi- 
ty  any  of  them;  but  It  is  WeU  known,  by  those  who 
know  any  thing  of  the  concerns  in  common  life,  that 
such  setdements  dways  take  place  in  the  nei^^ibouAood 
of  the  parties,  and  that  they  ^nerally  doattend^  and 
more  especially  if  any  dispute  among  them  produced  the 
order  for  the  setdement ;  but  whether  they  do  or  not 
is  not  material,  as  the  detismn  of  the  Coaunissioners  ia 
not  obligatory  either  way ;  and  although  the  setdement^ 
when  made,  is  usually  put  of  reccnrd  as  it  should  be,  yet 
it  may  afterwards  be  questioned  by  any  one  iniere9ted 
therein,  who  may  exhibit  his  bill  in   equity  for  that  pur- 
pose, and  who  may  be  allowed  io  surcharge  and  filmfy 
the  same ;  and  in  no  instance  (as  far  as  I  am  informed) 
have  such  setdemetats  been  considered  as  more  valid,  be- 
cause notice  thereof  had  been  given  to  the  parties  con- 
cerned, unless  where  a  suit  for  that  purpose  was  kstitu- 
ted^.and  rAmthe  subject  of  controversy,  as  well  as  the 
putiea,  beii^  known,  notice  of  the  settlement  should  be 
given, 'in  order  to  put  an  end  to  the  contest. 

I  understand  from  the  Chi^Jmtice^  that  in  the  Fede- 
ral Court  of  this  place,  such  setdements  are  always  ad- 
mitted as  ^rtma  facie  evidence  ;  and  such  seems  to  be 
the  opinion  gf  Judge  Tucker^  in  the  case  of  Anderson  and 
Starke  v. .  Fox  and  others^  2  if  en.  and  Munf.  26a  al- 
thoa^  -die  question  was  not  decided  by  die  Court,  in 
that  case,  as  necessary  to  the  merits  of  the  cau^  :  nay, 


#•-  ■* 
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^'^'T^     a  pfaolMtt  so  Iwig  pufiwd  indbo  vt  aiif  diiii^  i«  i^ 
Umr*      IMa  to  iMjr.ttibd  ihe  beat  c^deace  o£h»atBliijr ;  fti| 

"""""'""'''^  BnwtrQnit  wokUI  be  tbat  mtt^  ifMA  ahiidd 

pcEil^  thft  loose  voucbfin  of  tbek  MiiMcliOM».tRhidi  4tv 
lire  BO  tddUiooal  valt^ty  from  bciiig  jdbrovai  inte  lbs 
form  of  9XL  tecount*  Tbey  wece  aub^act  at  fnt  to  ba 
fidaifiad^  aad  ao  it  the  aecouat  ibrmed  out  of  tbam  iifcat* 

irirv  oftbe  iMbjeet^  the  Court^ve  tbk  dif^atipn  to  Aa 
Cotamiaaion^ :  that  the  nettled  a^unta  c^  etfyiitnni 
or  admiiubtrators,  by  ordnr  of  th^  QomQr  Cquits,  aboold 
be  taken  UMprifHa/aeie  eirideviGe  of  the  several  debts  Msui 
ci'4rdJla.tlM'eia»  subjeet  to  be  WfchcatgpdoodfakSfyd  b|r 
anyperaon  who  mliy  be  affecteil  thereby* 


M^Key,  Estacufdrof  F'uqua,  <igtmst  Young. 

A  pnreiiase  rtf£  principal  questioii  tx  ^8  ease  frast  whether  a 
n  exeeator^  ^e  of  a  tract  of  land^  madeb^  thaplamtiff^  agreeably  tor 
been  sold  by  ^^  witl  of  hii»  testatoT,  was  valid,  as  dte  pUiatiC  bimsd/ 
to™h!f^"cJf  became  the  parithaber. 

iiii     testator, 
it  vaUd^  if  it 

TCndiiif fa  ^y  ^^  Ghmcettor.  The  pkiatiff  oliemi  die  hoKl  twke 
the  Mie  wat  f^f  ^\^  ^  Charlotte  Gourt-House,  on  a  Co«rt  d»r.  aad 

filir  and  cor-  ^^ 

£*S^G  ii^  ^^  himself  the  highest  bidder,  at  each  side,  and  gave 
<ArrMii  aiu/  the  estate  to  his  testator's  credit,  for  the  highest  price, 
«nr/  ofAeTf,  2  as  tnc  depositions  referred  to  by  the  Comnnssioner.  at 

it  6f  ^.  245.     ,       .  •       *^         -.    .       ,    -      ,         ^-  ^  .     \ 

the  instance  of  the  defendant  Toungy  prove  ;  as  they  also 
do  that  the  conduct  of  the  executor  was  bStt  and  cor^ 
rect.  TJnder  these  circumstances,  I  consider  the  sdSe 
valid,  as  made  by  the  executor  in  this  case^  ttd  dKlufd 


lie  ocmfimedi  >irMA  fdBM  of  ikt  legateeii  have  don  ^^^ 
irim  Aey  came  of  tge^  hj  executing  a  deed  for  that  ^Q^pr 
fopoBe;  «d  I  bcttenre  diat tins optnidn  win  be  fooiid  to  " 

aecottl  with  die  Mdteraal  underecandfaig  of  the  people  of 
ikm  eopniiy ;  for  tiiere  is  notlung  taore  common  than 
4br  an  executor  to  be  a  purchaser  of  his  own  sale  of  his 
^festlttor'B  estate,  and  most  commonly  to  the  advantage  of 
-die  legatees^ 


Sorrel  against  Pix)cter. 

THE  defendant  was  an  administrator,  and  the  report  in  what  catei 
i>f  die  Commissioner  was  against  I^im  in  favour  of  the  le-  eeatonor  ad- 
gatees,  and  the  question  submitted  to  the  Court  was  as  dbJIi  pa;  msu 

«  oat  of   their 

to  the  costs*  own  eitatot. 

Bif  the  Chancetton  Wherever  a  trustee  is  free  from 
fault  'he  should  not  pay  costs,  but  where  he  is  not»  he 
should.  In  this  case  tiie  defendant  has  been  made  per- 
sonally liable  for  some  of  the  debts,  tiie  loss  of  wfaieh 
grew  out  of  bis  ncj^ct,  and  he  must  pay  costa,  as  wa^ 
done  in  Barr  against  Barr^  2  H.^  M.  26.  for  in  fact, 
the  suit  is  against  Aim,  and  not  against  his  intestate. 


»«•- 


Lightfoot  against  VncQ. 

« 

THE  principal  point  in  this  case  was,  as  to  the  mode  What  ii  ti« 
of  adjusting  interest*  ofMaeQia. 

tbg  inlorett, 
where  pertiti 

By  the  Chancellor.    I  concur  in  the  opinion,  given  by  C^?*V* 
fhf  late  Judge  of  this  Court,  in  the  year  1795,  in  the 
csise  of  Ross  V*  Pleasants^  Shore  &  Co.  and  William 
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^^^<^     Andersmi  that  so  much  Of  ailjr  paj^tet  ti  is  tfqpud  «8» 
Priee.       q^  exceeds  the  interest,  is  to  be  .apfiii^d  to  the  ditehayge 
thereof,  and  the  residue  tOwaiids  diichargiitg  the^pfrioci- 
pal,  unless  the  debtor,  at  the  time  of  the  paytilentrtu-  be- 
fore,  directed  otherwise  i  that  is  to  say,  fr^nn  the  turn  of 
principal  and  interest,  computing  the  latter  to  the  tiflse 
of  payment,  the  payment  is  to  be  deducted,  and  the  ba- 
lance forms  a  new  capital;  on  that,  interest  is  to  be  com-. 
puted  from  that  time,  but  with  this  candon,  that  the 
new  capital  be  not  more  than  the  former,  so  that  if  the 
payment  be  less  than  the  interest  due  at  the  time,  the 
surplus  of  interest  must  not   augmept  the  remaining 
capital ;  because  that  would  give  interest  upon  interest, 
which  would  be  unlawfoL 

The  report  was  therefore  recommitted,  and  the  Com- 
piissioner  directed  to  reform  it  according  to  the  foregjii* 
in^  opinion*   ' 


Skinner  and  Co.  against  Dodge  $^d  Cobb,  Prosser 
and  Moncure,  and  William  Marshall  et  oL 

of  goods  may  THE  plaintiffs  consigned  a  parcel  of  goods  to  the  dc- 
tiiem  in  Uie  fcndants  Dodg€  and  Cohh^  to  be  sold  upon  commission ; 
boflM  eimDot  ^cy  pawned  a  part  fo  the  defendants  Prosser  andiCm- 
S*\tt  *o^  ^''^»  vendue  masters  ;  and,  failing,  convejrcd  all  their 
Jj^^iUTthJ  ^"^  goods  and  effects  to  the  other  defendants  MarshaB 
property    of  ^^d  KtmbalL  in  trust,  for  their  creditors ;  and  ddivcred 

tho  contignor. 

In  this  oMOy  the  remaining  goods  of  the  plaintiffs  to  the  trustees,  and 
i^f  dear,  the  they  were  sold  as  well  as  the  goods  pawned.  The  bill 
^SiepLin.  was  therefore  filed  to  discover  the  goods  pawned,  as  well 
^be*cttniM  *>  those  sold  by  the  trustees,  or  the  valoe  thereof.  The 
Cowtof  uJ?  answer  made  a  full  disclosure  of  all  the  circomstaiitts  j 
bat  n  decree  jj^  ^j^e  vendue  masters  contended  that  they  should  be 

may  be«nter.  ^ 

ed  in  their  fa.  considered  as  purchasers,  as  they  lent  money  upon  me 

Tear  at  onar,  j 

against     the  goods  pawned. 

pawoccf. 
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.  jBy  the  ChancfiUor.  A  coatigDee  of  goods  hath  no  SiuiMiffrkCo. 
ri|^t  to  pattm  them,  as  a  securi^  for  his  o%uf^  debt,  and  i>odge  ^t  ai. 
if  he.  doe^  the  pawnee  derives  no  right  thereto  ;  for  no 
man  can  transfer  a  right  which  he  hath  not,  to  another : 
and  besides,  it  is  a  viobition  of  that  confidence  reposed 
in  die  consignee,  and  it  is  of  the  first  importance  to  t^at 
intercourse  which  should  be  kept  up  among  men,  that 
*  such  confidence  shoulct^>^be  abused.  As  to  the  goods 
*  sold  by  the  trustees,  there  is  as  Jittle  doubt  about  them  i 
for  they  were  not  included  in  the  conveyance  ;  and  if 
they  had  been,  it  would  not  have  altered  the  case,  as  it 
would  also  have  been  a  violation  of  the  confidence  repo- 
sed in  thf  consignee,  and  he  could  not  by  any  act  of  his 
devest  or  change  the  absolute  rights  of  the  consignor,/" 
but  by  making  such  a  disposition  of  the  goods  as  he  was 
i^g^tttj  authorized  to  'make  ;  and  unless  the  facts  were 
doubtful,  the^  Court  should  not  dir^t  an  issue,  or  turn 
the  plaintiflb  round  to  an  action  at  la^,  but  will,  as  the 
.  facts  disclosed  are  clear,'affi3rd  them  the  ^lief  sought  by 
their  bill.  And  a  decree  was  Entered  accordingly.  The 
▼endue  masters  appealed,  but  were  advised  against  the 
prosecution  of  it,  and  the  appeal  was  not  carried  up. 


WilscMi  against  Triplett.  ^    '  ' 

9 

W 

\     \ 

THE  bill  in  this'tase  was  filed  to  foreclose  a  niort*  Ap  imeHocti* 
jage,  dated  October y   1774,  and  the  Commissioners  to  bSS«ffiraS 
whom  tha  accounts  were  referred,  had  reported  a  balance  of    Appe^s 
4ue  thereupon  of  609/.  17^.  3</-  on  the  14th  SepUmker^  ^    "^j^^ 
1775,  with  interest  from  that  time  till  paid,  imon  which  ^^^* '  ^V^' 

^^  •  mBftliM  to  bo 

>  '         *      ■  osocQted  lioro 

in  tho  mae  mtniier  at  it  did  befiMre  Uie  appeal ;  thorefore/in  this  cato^  tho  appeal  bemc 

WBmMd  wHkoot  a  deduetkm  of  war   iDloraat  on  a  British  debt^  mdi  daducfion  wHI  be 

inade  ki  this   Coort }  espeelilly  u  the  plaintiff'  is  asking  the   aid  of  the  Cpuit  W  saiTT 

that  dceree  into  eibct  *^ 

Vol  IV.  •       '  SI** 
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^^t>(»n       thk  Court,  in  Sepien^r,  ir9Sy  decrdMl  tl»t^  intoii  Aat 

THp^ett.     sum,  with  At  iaterest  upon  lh«it  ptn  tlMreof  #fakh 

'  principal  money^  and  the  cottft,  (deducting  the 

of  a  bond  of  90L  payable  Ist  OciobfTi,  17T4^  asd  ii 

due  by  Francis  WilHsy  which  the  pbiiitiff  had  iiVMivcA 

and  not  returned^)  should  be  paid  by  the  ^at  dajr  e( 

Aprils  1794,  die  defendant  was  to  be  Imrred  and  fbre« 

closed  in  his  equity  to  redeem  the  mortgage  premiaea^ 

and   Commissioners  were  also  appointed  so  make  sale 

diereof.  Fl-om  this  decree  there  was  an  apptidy  \toSi  the 

^  decree  was  affirmed. 

On  dke  19th  Match^  1798,  the  plaintiff  and  Bernard 
Hough  agreed,  that  as  the  latter  -had  bought  pfrt  of  the 
"^mortgaged  premises  for  1,000/.  the  former  should  aecnre 
the  payments  due  for  the  same,  and  r^inpd$h  the  md 
mortgage^  and  look  to  the  said  Triplett  for  any  iakmee 
that  might  be  due  by  him* 
y  In  1801,  this  Court  again  appoint^  Commissionein 

to  ascertain  the  balance  due  upon  the  m^ortgage,  and  to 
carry  the  decree  aforesaid  into  effect ;  and  they  upMle  two 
statements;  1.  Charging  the  interest  for  the  war,  die  ba-^ 
lance  due  to  the  plaintiff  was  2827  37  cts* ;  2.  Deduct* 
ing  the  war  interest,  a  balance  of  2186  22  cts;  waa  due 
to  the  defendant ;  and  they  reported,  that  if  the  second 
statemqpt  was  correct,  the  balance  due  thereupon  shonld 
be  subject  to  the  plaintiff's  costs  before  the  date  of  his 
agreement  with  Houghj  by  which  they  conaeived  the 
mortgaged  premises  to^  be  released. 

ttk  Juney  1808,  Commissioner  Keith^  on  the  modon 
of  the  plaintiff,  was  directed  to  state  the  balance  due  on 
t^e  mortgage,  and  to  report  the  same,  which  he  did  ac- 

■ 

cordingly.  1.  Charging  the  war  hiterest,  and  deducting 
Willises  bond  and  interest,  on  the  14th  May^  rtTO,  when 
it  was  assigned  to  the  plaintiff,  nxade  the  balance  'd«e  tor 
him  on  the  25th  August j  1808,  333/.  129. 4^.  and,  t 
2.  Deducdng  die  war  intereat  and  IRIU^b^m  bond,  on 
the  14th  Sept.  177S,  with  interest  from  1st  October^  1774» 


% 


* 
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ttade  a  balance  due   to  tKe  defendatit  of  58/.  lU.  Sd.       ^>>^ 
Upon  this  report  three  points  were  submitted  to  the      Tripiett. 
Court.  — — — — 

1.  As  the  decree  of  this  Court  did  not  deduct  the 
war  interewty  and  had  b^en  affirmed  in  the  Court  of  Ap- 
peak,  could  that  interest  now  be  deducted  ?  ' 

2,  Was  not  the  agreement  with  Hough  a  release  of 
the  mortgage  ?         .  '' 

3*  At  what  time  should  Willis's  bond  be  credited  ? 

By  the  Chancellor^     Upon  the  first  point,  the  decree 
*  of  this  Court  was  not  a  ^nalj  but  an  bitevlocutory  o\ic, 

and  its  terms  were  not  changed  by  being  affirmed.  ., 

The  decree,  therefore,  remains  to  be  executed,  in  like 
manner  as  it  was  before  the  appeal  was  taken ;  and  as 
the  plaintiff  is  asking  the  aid  of  the  Court  to  carry  that 
decree  into  eflfect,  he  should  npt  complain  of  the  maxim^  ^ 
that  he  that  rviU^hiXoe  Equity  done  to  himj  must  do  it  to 
\,  '^  the  same  person;  and  therefor^  he  cannot  be  allowed  in- 
terest during  the  war,  as  that  would  be  to  allow  him  what 
is  refused  to  all  ether  Hie  creditors ;  and  as  this  \ums 
the  balance  agiinst  him,  there  is  no  necessity  of  deciding 
'  *  ^  upott  the  effect  Of  his  agreement  with  Hough;  and  as  to 
the  third  point,  it  is  very  clear,  that  the  plaintiff  should 
credit  the  defendant  for  Willises  bond  and  interest,  on  the  , 

^  14th  September^  177 5 j  when  the  balance  due  upon  the 

mortgage  was  ascertained;  and  so  the   Commissioner 
•    haa;  itt  one  of  his  statements,  ^one  it ;  ai\d  the  balance  due 
the  defendant  on  the  14th  yuh/j  181i|  was  58/.  {u:  Sd. 
after  allowing  the  plaintiff  his  costji  to  thaf  time  :  which 
?        sum,  with  interest,  was  decreed  to  the  defendanWUccord* 
Mngly.     ., 


4"^ 


I 


*     " 


r\ 


\ 


•»* 


436    Superior  Cwrt  t^  Chancery  /r  the  J^chnumd  Hittriet. 


Miller  and  Milter  against  Pendleton  et  aL 

SechrUie$  THE  plaintiffs  were  bail  for  one  Ttmberlaic^ids*  Gnn/^ 
Am  on  ^the  ^bo  obtained  judgments  at  law  against  dietn;  and  7m- 
thw^in^  f^rlake^  to  indemnify  tl^e  pl^ntifis,  mortgaged  several 

^  hSt^  negrof  s  ;  but  the  deed  was  admitted  to  record  in  CVir^* 
whiehvatde-  Hne  Couuty  Court,  upon  the  proof  of  two  witnesses  only. 
ingMTcd  bj  Tim&rr/di^  then  died  intestkte,  and  administration  of  his 
only,  were  ai-  estate  was  committed  to  the  Sheriff  of  the  said  county^ 
in  the  place  who  sold  the  same,  including  the  mortgaged  negroes ; 
•r,  aa  tothe  ***d  to  prevent  a  distribution  of  these  proceeds,  the  pre- 

pdnelpiaf  ^^  ^^^^  ^^^  ^^  *^^^»  ^^  ^^  injunction  awarded* 

The  answer  denied  notice  of  the  mortgage,  and  a  mo- 
tion was  now  m^d^  to  dissolve ;  apd,  fay  consent,  the  cause 
yrRS  finally  heard* 

By  the  Chancellor*  The  plaintiffs  are  entitled  to  no 
preferences  among  the  creditbrs  of  the  intestate,  as  the 
deed  was  not  recorded  in  the  manner  prescribed  by  law; 
but  as  the  plaintiQs  haye  paid,  or  are  bound  tp  pay. 
Gray* 8  judgment,  they  must  \»  fllowed  to  stand  in  UrayU  V 
place,  and  take  that  proportion  of  th^  assets  to  which 
he  would  be  entitled,  if  he  was  now  a  creditor  of  the  in« 
testate  ;  and  so  itt  Mpts  decreed  accordingly. 


•« 


■-  • 


.  Cabell  agmnst  Cabiell  et  ch 


Aiiowtnee  to      THE  bill  itt  liiisjptse  was  iMd  for  a  divisiSfeof  fifidi^ 
•ra  applSotl^  lands  in  thel  county  of  l^uckinplifmu  and  the  Coimus« 


•ra  appoioted  lands  m  thel  county  of  l^ucktnglifimy  and 

todi?idel%nda 

^.  Si 
«C  lie      .  '^ 

^^  -"ces.   -^ 


imder  a  ^-  sioners  .who  actcd,  dsittftd  an  allowanse  for  their  ser- 
^00^     ^  Vices. 


i 


tf 
^ 


%'^  ^        * 


» 
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r 


By  the  CkanceUor.    Let  each  be  allowed  five  dollars        ^^'^'^ 
per  day  for  their  services.    This  sum  was  allowed  about   CabaN  «ttL 
ten  years  ago,  by  my  predecessor,  to  eadi  erf  the  Com-  ••^"'"'"-^ 
missioners  who   acted  in  surveying  and  dividing  die 
lands  in  the  case  of  Carter  against  Carter^  calledi  in  this 
Court  the  Fryingp€m  case. 


*  * 


Lane  dgainst  Lane, 

and 
Lane  against  Lane. 


THESE  were  cross  bills  for  the  settlement  and  divi-  In  vliat 

-  ,  ^    1  ^  ^  ii€P  an  alU«li» 

-'sion  of  the  estate  of  the  testator.  ment  for  not 

The  executor  had  been  ordered  to  account  before  cer-  ^y  order  «r 
tain  Commissioners,  which  he  had  failed  to  do,  and  an  oom^  'oa^ 
attachment  had  been  ordered  against  him.    The  atuch-  ^^  •**•** 
^nent  was  returned  executed;  but  the  executor  was  going 
at  iargCj  and  now.  came  into  Court  and  moved  to  €&•   « 
charge  the  attachment  i  and  the  plaintlfis  in  the  first  suit 
submitted  to  the  Court  the  course  to  be  taken. 

s 

«tt  By  the  Chancellor.  The  law  is,  that  ev^ry  person  taken 
.  by  an,attachment  for  not  j>erforming^  any  order  or  decree 
of  this  Court,  shall  be  committed  to  the  gaol  of  the  county* 
where  the  attachment  is  executed,  aad, thereupon  a  writ 
of  habeas  corpus  may  be  moved  for,  to  bring  Uf^his  body,^ 
if  in  CHitody,  or  if  not,  then  the  Serjeant  of  the  Court 
mAjr  be  sent  to  bring  him,  that  he  oMty  be^  committed ; 
bm  if  Uie  return  upon  the  attachment  be  non  estmventu/y 
it  is  then  proper  to  move  for  an  attachment  with  pro- 
clamations, which  if  also  returned  non  est  inventus^  a 
commission  of  rebellion  may  issue^  as  was  done  in  this 
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Comt  in  the  cMe  of  Purcei  agamst  Purc$l.    b  die  case 
before  the  Ccmit,  the  execQtor  U  at  large  upon  the  retora 

"^  of  cepi  Qorpmj  and  if  he  was  brought  up  by  the  Serjeam 
of  the  Courts  the  course  would  be  to  commit  hiaa  u&lS 
he  should  clear  his  contempt ;  that  is  to  sayt  mttil  the 
Court  could  be  satisfied  that  its  order  would  be  obejred* 
This  would  be  the  regular  course  of  proceeding,  but  at- 
tended  with  more  inconyenience,  than  the  oKxle  that  was 
adopted  by  this  Court  in  *thi^  case  of  F'uher  against 
Fishery  the  effect  of  which  is  the  skme ;  and  therefore 
the  Court  would  prefer  that  mode  noit :  jmd  an  order 
was  made  to  this  effect ;  that  if  the  said  executor  do,  om. 
or  before  the  tenth  day  of  August  next,  comply  with  the 
.  terms  of  the  decretal  o^'der  pronounced  in  this  cause,  the 
13th  September  J  1805,  to  the  satisfaction  of  the  Com- 
missioners therein  named,  to  be  certified  to  this  Courts 
the  said  attachment  is  to  be  discharged  as  an  act  of  this 
day;  but  if  the  said 'Commissiot^rs  should  certify  to  "^ 
this  Court,  that  the  said  executor  had  failed  to  comply 
with  the  said  decret^  order  in  manner  aforesaid,  then  ' 
it  is  ordered,  that  the  Shnrtff  of  the  county  of  LoutBm 
do  commit  the  said  executor  to  the  gaol  of  the  said  coan«t 

»  ty,  until  die  Judge  of  this  Court,  in  Court  or  ot^  of 
Court,  is  satisfied  that  the  said  executor  haaH[ully  com^ 
plied  with  the  said  decretal  order,  and  "^all  (under  him 
to  be  discharged*  "  '     *•.  - 


*. 


■ 

Stanard  against  R(^^s. 


A  pATty  vho      THIS  vas  a  motion  for  an  ir^unctiont^  be  ifUevid 
^\$A^    ^  aflainit  a  uidirment  unon  a  forthcoming  boiuL  obtained 


pleaded     fwn  a^^miSt  .a  JUOgmeui  upon  a  luruM^uuuu^^  mshiu,  wu««^pN^ 

w  •toT  lit  ttnder  these  circumstance^ :  that  the  fsi&er  of  the  pUu- 

merelj  -wrote  to  etMaetto  defattd  him,  is  guilty  of  tSek  iMjfitei  «•  will  pf  »>rti  \  '• 
froia  relief  in     quity.       '  •  J^  4A       V     ''  » 


,1! 

i 
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tiff  dirdcled  the  deptttjr-sheriff to  sign  the  phuntiff's  name      ^Tj^ 
^ to  the  bond;  that  when  he  received  notice  upoAtbe      B*gcvt^ 
bond,  he  wrote  to  counsel  to  deftnd  him,  but  his  letter  ""— ~— ^ 
got  to  hand  too  late,  and  a  judgment  passed   against 
hiair;  since  which  he  had  replevied  the  debt,  and  in  a 
4k9r4  time  the  replevin  bond  will  be  due. 

Btf  tki  ChanceUor.  The  plaintiff  had  a  day  in  Court, 
of  which  he  should  have  ^availed  himself,  or  he  should- 
state  some  satisfactory  reason  why  he  did  not,  for  it  i» 
not  sufficient  diat  he  merely  wrote  to  counsel,  but  he 
should  have  gone  in  person,  or  have  sent  his  plea  of  non 
est  factum  ;  but  if  from  any  circumstances,  not  imputa- 
^e  to  himself,  he  could,^  not  have  gone,  or  his  plea  had 
miscarried,  and  he  had  n^^de  his  motion  for  an  injunc- 
tion, without  standing  by  and  acquiescing  in  the  prqgress 
of  legal  proceedings  against  himself,  this  Court  migM 
interpose  :  but  the  defence  of  the  plaintiff  was  lost  by 
fiis  ^nvn  neglect,  and  his  after  acquiescence  until  an  exe- 
cution, and  then  replevying  the  d^bt,  and  waiting  until 
the  time  of  the  replevin  is  nearly  out  \  and  more  espe- ' 
cfaHy,  since  his  father,  who,  it  is  said,  directed  his  name 
to  be  signed  to  the  bond,  is  since  dead.  This  Court  can- 
not, under  all  these  circumstances,  interpose. 


#*  -     . 


Motion  denied. 

■ 


,  ■      J 


HcMK  against  Bartter  et  oL 


•t 


'  AMOTION  was  made  by  Mr.  Botts^  to  set  aside  the  i.  a  deeree 
dectve  of  the  mst  Court  as  to  one  of  the  defendMits  who  tern,  agtintt 
was,dien  dead,  as  now  proved  by  an  affidavit;  and  to  who  wastkea 

OA  moiioo: 
%  Co  wUt  twnt  <be  iofwer  of  %  dtftftdso^  atfMott  wli»a  ilMre  faaf   ^een  ft  decrM^ 
«8  an  absentee f  bmj  be  reteiv«^  « 


,  V 


*  . 
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ilBo*       tie  the  answer  of  another  defendant  agunst  whom  dieie 


er  et«i.  was  ft  decree^ 


By  tke  ChaneeUor.  Let  the  dccrecbe  set  aude  as  to 
the  defendant  who  was  dead  at  the  time  of  die  rendition 
thereof;  but  the  answer  of  the  absent  defendant  cannot 
be  received,  but  upon  paying  down  or  givii^  security 
fpr  the  payment  of  such  costs  as  the  Court  shall  think 
reasonable,  unless  the  plaintiff  will  consent  diat  the  an* 
s^rer  may  be  filed  without  such  securi^. 


Smith  against  Jenny  et  aL     , 

1.  How  wfh-      THE  object  pf  this  suit  was  to  attach  the  effects  of 

rSn'iulLi^  the  defendant  yenny^  as  an  absent  debtor,  in  the  hands 

?*'*^l!!l??¥  of  the  other  defendants,  "and  notice  to  that  effect  was  en* 

9.  WluititUie  dorsed  on  the  subpcena^  which  was  returnable  on  the  17th 

'  di7  in  UieSa-  day  of  this  term :  and  how  Mr.  Wirt  moved  for  an  order 

SrcLMioarj.  to  restrain  the  home  defendants  from  parung  with  the 

effects  of  the  absent  defendant,  until  the  further  order  of 

the  Court ;  and  for  an  order  of  publication  against  the 

absent  defendants.  ^  «  ^ 

* 
By  the  Chancellor*    Theioppearanctdxy  in  all  cases  is 

on  the  second  day  ajier  the  term  to  which  t[ie  stibpana  b 

returnable ;  (1  Rev.  Code.,  p.  65*  s.  24.)  and  in  the  case  of 

absent  and  home  defendants,  the  latter  »plding  the  efforts 

of  the  former,  and  the  appearance  6f  stich  absentee  Or 

absentees  being  not  entered^'' ^^d  s^curiQ^  given,  to  ih^ 

satisfaction  of  AeXourt,  for  pertbrmingthe'decree,tqM» 

affidavit    that  such  absentee  or  absentees  ate  oo^  of 

the  country,   or  that  upon  inquiry  at  his,   her  or'  meir 

usual  place  of  abode,  he,  sh^  or  they  could  not  be  found 


# 
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to  as  to  be  served  wtdi  f^itKress;  in  alt  sudt  cases,  the  ^*f^ 
Court  may  make  any  order,  and  require  security,  If  it  shall  J««ny  «*  ^' 
appear  necessary,  to  restrain,  the  home  defendants  from 
paying  or  conveying  away,  qr  secrsting^the  dsbts  ty  them 
owing  to,  or  the  effects  in  their  hands  of,  such  absentee  or 
absentees ;  and  for  that  purpose  may  order  such  debts  to 
be  paid,  and  effects  delivered,  to  the  plaintiff-or  plaintiffil^ 
'tipon  their  giving  sufficient  security  for  the  return  tfiereof 
to  such  persons,  and  in  such  manner,  as  the  Court  shall 
direct.  (Jb.  115*  s.  2.)  Hence  it  follows,  that,  regularly^ 
no  order  can  be  made,  agreeably  to  the  terms  of  the  law^ 
undl  the  term  succeeding'  the  appearance-day;  but  the 
pluntiff  may  endorse  his  subpoena  as  he  has  done  in  this 
case,  in  the  terms  of  the  law,  which  will  be  a  sufficient  no-* 
tice  to  the  home  defendants,  not  to  part  with  the  debts  or 
effects  in  their  hands  without  leave  of  the  Court,  and  so  it 
was  setded  to  be  a  icdmict  practice,  iy  the  Court  ofAppeab^ 
in  the  case  of  M^Kiwi  against  FtUton  and  others;  {MS.) 
and  there  n  great  propriety  in  it,  for  without  such  notice 
upon  the  iubpema^  creditors  might  be  defeated^  and  the 
clear  intention  of  the  legislature  frustrated;  to  pi^veitt 
which,  and  to  carry  into  effect  the  very  object  of  the  law, 
the  Court  would,  if  It  were  necessary,  upon  affidavit^  make 
any  order  for  that  purpose,  before  the  retuimKlay,  which  it 
could  make  afterwards :  but  in  the  present  case  no  such 
necessiQr  appears* 

I 

Mn  Wirt  withdrew  his  motion. 


Emerson  against  Berkley  and  Stone. 

THIS  was  a  motion  by  Mr.  Randolph  for  a  subpoena^  to  How  to  pro- 
summon  a  witness  to  give  viva  voce  evidence  to  some  fact  aS^fng"  ^^va 

l^pondieliearing.  -  ^  wcj^eridenco 

VO..IV.  •     3K  ■  «t««l'«-,. 
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Emenon  £y  ffi^  Chancellor.  When  a  puty  intends  to  produce 
htMtj  ftnd  vha  voce  tetdmony  in  Court,  upon  the  heaxing  of  a  cause^ 
which  it  tometinies  done  (but  without  a  crosa-ezaunina- 
tion)  to  prove  the  ez^cotion  of  deeds,  and  Ae  hand-wri- 
ting of  letters,  or  the  signatures  thereto,  and  the  like,  he 
shouhl  apply  before  diat  time  fisr  an  order  for  that  purpose, 
upon  UL  qfidnity  giving  a  proper  description  of  what  b 
intended  to  be  proved^  as  well  as  notice  to  the  adverse 
party  of  the  motion. 

Motion  at  present  denied. 


Wiatts's.  Executors  against  Robertson. 

PrMtiee.  iJit     ON  an  appeaL    The  appellee  had  a  judgment  in  Ame&a 

atuekiMntt'  Coun^  CouTt  for  1,2201b*  oftobacco,  with  interest  and 

applMunu^.^  costs  against  one  Sturgitiy  and  to  recover  which,  as  the  said 

wTd^S^'S  ^^^^^  had  removed  out  of  the  Commonwealth,  the  ap- 

«.  3.  How  de-  pellee  filed  hb  bill  in  Chancery  in  the  County  Court  of 

reign  attach-  Prtfice  EdwarJj  Stating  that  the  testator  of  the  aiipdlancs 

be  entered.      wsis  mdebted  to  the  said  Stur^n  m  the    sum  of  4Su 

and  prayed  for  an  attachment,  and  the  usual  order  waa 

-  made  in  Court,  and  endorsed  upon  the  eubpwna.     The 

sheriff  returned  the  subptena  e^Lecnted  on   Thomas  Scott^ 

(one  of  the  appellants,)  and  not  found  as  to  John  Watto^ 

(the  other  appellant,)  and  there  was  an  order  of  publicatioii 

against  the  defendant  Sturgtn^  before  the  return-day  of  die 

aubpcena^  but  renewed  afterwards ;  and  at  June  Court,  1805, 

the  attachment  which  had  been  awarded  against  Scott  was 

returned  ^'  a  copy  left,"  and  the  subpttna  against  Watte 

^^  no  inhabitant,"  and  thereupon  the  Court  decreed,  diat 

as  a  due  publication  of  the  order  appeaired  agaiaatthe 

said  Sturgin^  and  he  not  appearing,  the  appellee  shoaldx^ 


1 
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cover  against  him  the  amount  of  the  judlgment  afioreaaid    ^^^^ 
with  costs ;  and  as  it  also  appeared  that  the^teatacor  of  dio  ▼. 

appellants  owed  to  the  said  Sturgin  45/*  it  was  condemned  ^^^^^,^,^ 
in  their  hands  to  the  pa3rment  of  the  i^peUcea. 

From  this  decree  there  was  an  appeal  dkMred  i^kib  the 
petition  of  the  appellants*    The  cause  was  aobmittad. 


By  the  Chancellor.  To  this  decree  there  is  an  ins^pera- 
Ue  objecdcm  as  to  the  appellants,  as  it  was  rendered 
against  them  prematurely  and  unconditionally^  since  they 
were  not  legally  before  the  Court ;  for  upon  die  return  of 
the  attachment  against  Scott^  there  should  have  been  an  at" 
tachment  with  proclamation^  and  upon  the  return  thereof, 
if  no  answer  had  been  put  in,  a  decree  ntn  might  .have 
been  entered,  (1  Rev*  Code^  p.  90.  s«  44, 45.)  but  which 
could  not  have  been  confirmed,  until  a  copy  thereof  had 
been  duly  served  on  the  appellants.  And  again,  the  de- 
cree should  have  been  so  entered  as  to  have  made  the 
plaintiff  give  security  for  abiding  such  future  order  as  the 
Court  might  make  upon  the  appearance  of  the  absent  de- 
fendant at  any  time  within  seven  years,  as  prescribed  by 
law  :  {Id.  115.)  nor  should  the  whole  sum  of  45/.  have  been 
decreed  to  the  appellee,  unless  it  had  been  /r«#  than  his 
demand ;  but  as  it  was  more,  so  much  thereof  as  was  eaual 
to  the  demand,  should  have  been  decreed* 

The  decree  as  to  the  appellants  was  reversed  with  costs, 
and  fhe  cause  retained  to  be  proceeded  in  de  novo. 


M'Loud  against  Roberts  et  al. 

and 

Shore  against  Same. 

THESE  suits  were  brought  to  subject  lands  in  posses-     lo  miu  to 
ifion  of  heirs,  to  die  payment  of  their  ancestor's  debts,  and  ^^f  %^ 


A*  t       «.  .       .  ...  Jebti, Uuidiin 

the  penewkm  rnkdn^  the  MMtaat  eoone,  whtre  there  u  no  tpeaJSc  iSvn.  %$.  Jrft  to  taie 
SQ  MfOQil  eCtheftrtfim/aieeti. 
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M%9ii     noir  ^  coipiel  for  t^ie  plaiollff  amoved  for  dcor^^r  to  tdl 

-  ^-^fe  ChmceiUr-  The  constiaot  course  of  the  Gouit 
i%  oev^  ta  iloctiee  a  sale  of  lasoA^y  (supposmg  it  to  be  pco- 
pcrO  latHc  fiaMeaiion  of  the  Arir*»  to  pay  dd>ts,.  uide«$ 
ifae  creditors /r#<  take  an  account  of  the  personal  assets 
^ScefH  there  be  a  specific  Kenton  the  lands,  and  Aercfare, 
ihe  Court  can  only  order  an  account,  at  this  time }  wliich 
was  dpiie  accorditigly* 


♦  r 

M^lR2ie  against  Farrow, 

AeooTcyince  IN  this  case/thcse  questions  occurred:  !•  Whcdicr  a 
cut  of  ^Aree  conveyance  by  two  of  du-ee  .  executors,  all  of  whom  had 
^whom^tti*  qualified  and  were  living,  (the  testator  having  directed  Ac 
wero  Uvlg,  saleandconveyancetobemadeby  Ai*.eA:«:a^c?r*,  in  gene- 
hSiDf'K:  ral  terms,)  was  valid  in  law  f  2.  If  it  was  not,  could  it  be 
^d  iny^^  2dAed\nejuityf  and^3.  If  itcouWnot,didthe  purchase- 
•  aneeby  «»«xr  moncv*  if  paid,  create  a  lien  on  the  land^  which  would  sub- 
semi  terms,)  Wt  it  iu  eoufty  to  the  repayment  ot  the  money  f 

it  not  valid  in  ** 

inegtdty.nor      By  the  Chancellor.  ,  Upon  ttve  first  (}ue8tion,  I  think  the 

JS^*Lt*^Sf   law  was  rightly  setUed  in  this  case^  in  the  old  General  Court, 

nln^^T^'  i^-^pril^  ^'^'^^  **^  ^  conveyance  wsi^not  vaBdf  and  die 

paoh|SMe,W  nuudm  is  that  eqmtyfoUowa  the  law  :  and,  therefore,  iqxm 

p^  ik^p  ipnd    ^e  second  question,  the  plaintiff  canpot  be  aided  in  dus 

Court.    And  as  to  the  third  ^uestipn,  if  the  purchaae-niD- 

ney  was  paid,  it  created.no  li^  uppn  the  land,  because  die 

plaintiff  neither  derived  a  legal  nor  an  equitable  rig^ 

thereto :  and  he  must  be  left  to  his  ren^edy  at  |aWf 


. . » ■- . 
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US 


Ogg  agaifut  Randdpli  et  al^ 


THE  bill  in  this  case  was  filed  to  ntsist  the  {AabdlT  ia.  ^^*||  "^^^ 
executing  his  process  of  execution,  wUch  had  been  kivied  tyitnecowry 

1  -,        i#.«  v>^t>«'i  .r  *****  proper  Id 

on  some  tobacco  pt  the  defendant  Mandoffha^  \a  <me  m  sMisting  pro- 
the  public  wap^houses,  as  there  appealed  to  be  a  ynilL  tion  levied  on 


founded  apprd^ensioi^  diat  he  might  demand*  hia  notes  for 
the  same,  of  the  inspectors,  who  by  law  would  be  compel- 
led to  deliver  them  ;  and,  therefore,  an  injunction  for  their 
iwkmBity  waa  awarded,  ttp<Hi  the  condition  diat  the  plain- 
tiff'would  cotiseiit  to  a  sale  of  the  tobacco^  and  a  depont  of 
the  proceeds  in  the  bank.  This  Was  consented  to.  The 
defendant  Sa»d$lph^9  answer  stated  that  a  previous  sale  of 
2^1  his  g90ds,  iaohiding  the  tobacco,  had  been  made  to 
WilUam  Pkming't  to  mdemnify  hun  as  a  securi^,  and  re- 
ferred tothe  deed,  which  had  but  one  witness  to  it,  and 
was  not  recorded,  nor  was  diere  any  other  proof  of  it  diaa 
the  affidavit  of  the  witness  thereto.  The  cause  came  oni 
to  be  finaOy  heard. 


tobeoeo   in 
paWic    ware- 
Louses. 


By  the  CharieeUor*  The  deed  not  having  been  recorded 
as  prescribed  by  law,  as  to  cr^itors,  is  as  to  them,  clearly 
void :  the  injunttion  must  be  made  perpetual,  and  the 
plaintiJ  allowed  to  take  the  ftroceeda  of  the  tobacco  out  of 
bank. 

The  defendant  RantUJph  to  pay  costs* 


Puguid  against  Patterson. 


IN  1805  this  suit  abated  as  to  Charles  Patterson^  one  of  ^^-  ^f^ca 
we  principal  defendants,  and,  there  was  an  order  of  puUi-  ^^•t    ^'^ 

98n$  And  fi#n« 
reMeni     de- 

feodittts.     %  A  ptport  vadsr  aa  order  laade  when  the  reprMcntaUret  of  t  deceased 

part^  were  not  before  the  Courti  will  be  set  aside. 
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J>V^  cadon  agwist  Us  representAthres  who  lived  in  Kentucky ^ 
VtttorMi.  in  Marcky  1807.  In  Septembet  fbnowmg,  there  was  an  ad- 
ditional order  for  -an  account.  ~  In  yune  last,  the  suit  was 
revived,  and  the  cause  now  coming  on,  upon  the  repoit 
made  in  pursuance  of  the  order  of  September^  1807,  Mr. 
Wkkkam  objected  to  the  report,  because  the  represents* 
tives  of  Charter  Patterson  were  not  tiien  in  Court ;  but 
Mn  WilRame  said  the  practice  had  been  both  wsp ;  either 
to  bring  on  the  cause  upon  the  order  of  puUication,  or  to 
revive  the  suit  upon  that  order,  and  dieu  to  bring  h  oiu 

By  the  Chancellor*  This  is  the  first  time  such  m  case 
has  occurred  before  me ;  and  if  Ate  practice  has  been  as 
Mn  Williams  states  it^  it  was  unmidic^zed,  for  when  a 
suit  abates  against  a  resiAnt  party^  it  camot  be  revived 
unless  there  is  an  appsara&ce  for  hiqiti  or-phooess  retatmed 
ezecutedt  and  then  the  order  is  made,  and  not  before:  and 
to  with  respect  to  a  nonresident  pimy,  on  whom  process 
cannot  be  served,  in  lieu  of  which  an  order  of  poUicalion 
is  mads,  for  two  months  in  a  public  newspaper;  and  then, 
and  not  befcnre,  the  suit  should  be  revived ;  a»d  Aeo,  and 
not  before,  it  should  be  proceeded  in  :  and,  therefore,  die 
last  report  in  this  case  must  be  recooimitied,  as  having 
been  made  under  an  order  wUch  was  made  when  the  repre« 
sentatives. of  Charl^  J^atterson  were  not  bafore  the  Cdart. 
The  practice  upon  this  point  is  now  settled. 


CaiApbdl  again^  Braxton  et  oL 

^^^^jj^JHKJ^  THERE  was  a  report  m  diis  case,  which  shewed  a  ba- 
^^  f^  Isnce  to  be  due  by  one  of  die  defendants,  as  au  executor, 
dint   it  ttot  and  Mr.  Randolph  moved  for  an  order  to  direct  him  to 

•     MuliOMBt 

fromid  for  an  bring  the  amount  thcMof  into  Court. 

Ofdor  dirooi" 

iofthemoiiejrto  be  brought  into  Coqrt.    Tbt  |l|btiff  AoaM  prooeed  to  o  decree  irbkk 

be  Biay  tnfiDcos  bj  the  smmI  preeett. 


I 

I 
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By  the  Chancellor.  Thli  cannot  h%  ddne :  yoo  rnxj  Gattitteii 
proceed  on  to  a  decree^  which  you  may  enforce  as  in  other  TSit^a^m* 
like  cases,  by  the  usual  process  of  the  Court. 

Motion^  denied. 


'<»< 


Jones  against  Jones. 

THE  report  in  this  case  (which  was  a  biH  brought  for  JJ5f^,t 
an  account)  was  in  favour  «f  the  defimdalit,  against  whom  ^?^^^^J|S£^ 
H  verdict  and  judgment  had  been  render^  at  hw,  in  an  ac-  yipit  ,i»toi« 
tKKn  brought  by  mm  against  me  plaintiff,  and  the  questions  bw  ^ainat  a 
sulnnitted  to  the  Court  were,  1.  What  shduM  be  the  ef-  w  ^to  \  SZ 
feet  of  the  rule  where,  at  law,  or  in  equity,  3rou  take  an  ac-  ^'Vbe% 
count  of  <nie  of  the  parties  as  evidence  against  him ;  and,  cSm^it^^ 
2.  Whether  the  judgment  at  law,  as  above  stated,  should  JJ^  ^^JSIS^ 
bar  the  defendant  from  a  dccreein  his  favour  for  the  ba-  wite»  if   he 

-  -  wer*    the 

lance  so  reported.  piaintur  in 

equity- 

By  the  ChaMM^.  As  to  die  first  question,  the  gene- 
ral rule  of  law  is  diis,  thitt  where  you  take  an  account  of 
one  of  the  parties  as  evi(knoe  agmnst  him,  you  must  ad* 
mit  it  to  be  evidence  for  him :  but  this  is  only  so  &r  as 
the  account  itsdPwould  be  evidence  if  it  were  proved  by 
other  means.  For  example,  the  account  should  not  be  €vi- 
dence^  so  far  as  any  error  should  be  apparent  on  its  fiicc. 

As  to  the  second  question :  if  the  defendant  had  brou|^t 
this  suit,  the  judgment  at  law  against  him  would  be  a  clear 
bar ;  butas  the  suit  is  brought  against  him  by  his  adversa* 
ly,  at  law,  the  judgment  is  no  bar.    ' 

Decree  im  die  defendants- 
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Hyi  againtt  Green.    • 

4 

u^iST  dSJjJ      WILLIAMS  moved  to  take  up  this  case  upon  the  plea 
for  argament,  of  the  defendant.     The  ChanceUor  asked  where  the  cause 

the    Mdte  ^^ 

miitt  be.  put  Stood* 
o«rtbe  Coiirt 
docket 

Mr.  WilUatM  said,  at  the  ruk^  /  though  the  plea  was 
set  down  with  the  clerk  to  be  argued. 

By  the  ChanceUor.  The  plea  should  have  been  set  down 
on  the  Court  docket  in  order  that  it  might  have  had  iCs 
tum,  which  would  have  been  notice  to  the  advene  partjr; 
but  to  take  it  up  now  mij^t  be  a  surjnise  upon  him.  It 
may  be  dodceted,  but  cannot  be  tried  but  by  cMMtf  of  par* 
ties :  and  so  it  was  ordered  'accordingly. 


Corbin  against  Beverley  out/  others. 

iTtiMrtr  h«Te^     THE  bill  in  this  case  was  brought  to  recover  damages  on 

en  eecoont  te> 

ken  es  to  e  account  of  a  Contract  respecting  some  tobacpo,  and  to  have 
dc^ed  )iy  the  an  account  of  eight  hogsheads,  which  account  was,  at  a  for- 
S^mse!^  mer  hearing,  directed,  and  the  bill  as  to  die  damages  tbeie- 
"?!^  *^x..*t?  t)y  claimed,  dismissed. 

repoK  wBI  be     •'  ' 

et  .  bit  own  Commissioner  Greenhow,  after  taking  die  account  of  die 
eight  hogsheads,  made  a  statement  of  better  dian  three  pa- 
ges upon  that  part  of  the  subject  which  had  been  decided  up- 
on by  the  Court,  of  mrhkh  the  Court,  on  that  account,  du- 
approved^  and  directed  dUit  SlO  82  of  the  Commisnonei^ 
^osts  to  be  taxed  for  the  plaintiiF,  should  be  excluded ;  so 
that  he  was  made  to  beai^  the  cost  of  that  part  of  the  re- 
port himself,  as  it  appeared  to  have  been  done  at  his  in- 
stance* 


In  the  SS^OHi  i3d  Y^m  tf  the  ChmmontHobh.  44» 


Williamaon  t^m^t  ChiUress. 

THIS  suit  had  been  dismissed  after  an  order  for  «ii  ac-       A  rMrt 

mtfilt  while  • 

count*  The  plaintiff,  nevertheless,  went  on  with  his  account^  mmt  icood 
and  got  a  report  made  out  and  returned,  and  then  moved  beibre  it'wat 
for  and  obtained  the  reinstatemeat  of  this  cause,  which  qow  ^^|^y^|^ 
came  on  to  be  heard.  ^  mined. 

Mr.  Wickham  objected  to  the  report,  as  evidence,  be- 
icause  it  was  made  after  the  dismission,  and  before  the  sujt 
was  reinstated* 

4 

Mr.  Randolph  contended,  that  if^  in  other  respects,  the 
report  was  right,  it  should  not  be  objected  to  on  that  ac- 
count ;  and  more  especially  as  part  of  the  report  had  been 
made  before  the  dismission. 

By  the  Chancellor.    The  reinstatement  of  the  cause  cmly 
restored  so  much  of  the  report  as  had  been  made  out  before    ' 
the  dismission  of  the  suit ;  the  report,  therefore,  must  be 
recommitted :  and,  for  very  obviow  objections,  appearing 
upon  the  face  of  it,  it  was  sent  to  another  Commissioner. 

.  m 

m 

jPatton  against  Page^ 

THERE  was  a  decree  in  this  case  in  the  Court  below,  a  mortragte 
)»  foreclose  a  mortgage  agamstjtbe  devisee  of  the  mortga-  SSJ^^b^,  la 

™  hold    of   Uie 

fnortgBged 
fkir       »  J  ^  subject,  to  go 

Mr,  Bott$  moved  fcr  an  ajqpeal,  upon  the  ground  that  "**^  *"   ^' 
the  personal  representative  should  have  been  a  defendant,  peramai    as. 
in  order  that  he  might  have  account^  fpr  the  personal  ^^' 
ivssets. 

Vol.  IV.  3  J-  , 
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By  the  ChanceUor.    The  mortgagee  cannot  be  compdkdt 


■tiiii  II 


Pfttton  Sy  fhc  Chancellor.    The  mortgagee  cannot  be  c< 

P«S«.        in  order  to  get  hold  of  the  mortgaged  subject,  to  go  into  aa 
"  account  of  the  assets :  it  would  be  against  the   constant 
course  of  the  Court ;  and  again,  the  decree  is  but  tnterlo- 
cutory. 

Appeal  denied. 


Wilkinson's  Administrator  agaimt  Oliver's  Rej^, 

sentativcs. 

Where  ad  in-      THE  question  submitted  to  the  Court,  in  this  case,  iras, 

Huit  is  uecreeo. 

to<i»  oi^ocfy  whether  the  decree,  which «was  for  the  sale  of  some  lands 

he  mutt  hare  -    .  .   ^ 

six  monUkt  ti-  belonging  to  infants,  to  pay  debts,  should  allow  to  them 
ter  he  atuint  ^7  ^i°^^>  ^^^^  ^^Y  Came  of  age,  to  shew  cause  against  it, 
Sew  *Saie*  ^  Commissioners  were  to  conduct  it. 

•gMDit  the 
ileeree :     hot 

where   laodt      Bv  the  Chancellor.    Wherever  an  infant  is  decreed  to  do 

are    decreed  l  '         t  . 

to  be  told  fdr  an  act,  he  must  have  six  months,  after  full  age,  allowed 
of  debtofSwe  him  to  shew  cause  agjunst  the  decree,  as  where  he  is  fore- 
"  uni^^  dosed.  But,  where  lands  are  decreed  to  be  sold  for  die 
«  jd^b^^ti?.  V^y^^^  of  debts,  diere  is  no  necessity  to  aUow  a  day,un. 
^^wg^Mthe  less  he  is  decreed  to  join  in  the  conveyance,  as  the  Com* 
en  wiu  exe?  missiouers  of  sale  will  execute  the  deed* 

cute  the  deed. 

s^b^  Read's  Executor  against  Winston  et  al. 

wnitof^riSr  THIS  was  a  motion  to  dissolve  the  injunction,  in  this 
cr.'X'A"  <=»*«.  upon  the  coming  in  of  the  account  which  had  been 
Skm^^d.  .•^'««<^<''  ^^  to  which  there  were  exceptions  now  pnt 

aci^r '"  "*  "  ^°^  ^^  ^"'  '™* '  *°^  **  vouchers  which  had  been  ex- 
KeneniUy  be  hibited  before  the  Commissioners  were  called  for. 

nia<)e    before 

»on'ft^,:f  •oU;^."'°"'°"'"""^"'"  "■■•«»  for  good  c.«,C':h.;n.  ../^'^S 


.   t 
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By  the  Chancelhr*  This  practice  (which  has  been  but 
lately  introduced)  of  calling  for  the  vouchers  of  a  party, 
and  of  putting  him  to  the  proof  of  them  upon  the  trial,  I  J^««>'»  E«?r. 
perceive  will  lead  to  very  great  inconvenience  if  suffered  to  "Wfaitonet  ti. 
continue ;  and,  therefore,  it  must  be  distinctiy  understood, 
that  it  cannot  be  allowed  any  longer,  unless,  where  the  ob« 
jection,  for  the  want  of  proof  of  any  voucher,  is  made  be- 
fore the  Commissioner,  and  not  supplied  before  he  makes 
out  his  report.  In  all  such  cases,  proof  of  such  vouchers, 
within  the  rule  of  Court,  may  be  called  for  upon  the  trial ; 
but  in  no  other  instance,  unless  for  good  cause  shewn,  and 
upon  one  month's  previous  notice  thereof  to  the  par^,  or 
his  agent,  or  attorney  in  fact. 


Injunction  dissolved. 


Hampton's  Executors  against  Pollard. 


Sepi$tnber 
t€rm,  1809. 


THE  motion  in  this  case  was  for  an  account  upgn  A  notion  for 
the  evidence  contained  in  the  answer.     The  cause  was  at  irregaiir :  it 

«  ihoold        bo 

rules.  fbr  a  decree, 

whieh  if  the 
/  Coait  oannot 

By  the  Chancellor.    There  b  no  such  motion  in.  a  Court  2  •L^'StTit 
of  CluMicery  as  a  motion  for  an  account.    The  motion  J^  ^^'^^ 
should  be  for  a  decree,  which,  jf  the  Court  cannot  enter 
without  an  account,  it  will  direct  one. 


Motion  denied. 


432      Superior  Court  of  Chancery  far  the  J^kmond  Didricf. 


September  Wright  agWlSt  Wrf^t   et  ol. 

P,^.^!^  THERE  was  an  appeal  from  the  County  Court  of  AmeEa^ 
pd^i^  toSc  ^^^  ^^  ^'^^^  stated  and  proved,  that  since  the  suit  was  com- 
gU^^JV^  menced  in  the  County  Court,  the  appellees  had  takeii  pos- 

S?**'*teJtato*  ^^^^^^'^  ^^  ^^  negroes  belong^g  to  the  estate  of  the  intes- 
of  the  arod-  tate  of  the  appellant  who  now  applied  to  the  Court  to  order 
the  foit         restitution. 

By  the  ChanceUor.  The  following  order  may  be  enter- 
ed :  Hiat,  unless  the  appellees,  or  such  of  them  as  are  m 
|K)S8esuon  of  the  negroes,  or  any  of  them,  beloi^gi^g  to  the 
estate  of  the  intestate  of  the  i^pellant,  enter  iato  bo»d  with 
a  penalty  equal  to  double  the  value  of  the  said  negn>e8  in 
his,  her,  or  their  possession,  with  sufficient  security,  tt>  be 
approved  by  Joseph.Eggle^on  or  Samuel  Ford^  <3i  AmeBa 
County,  conditioned  to  save  harmless,  and  to  indemnify, 
the  appellant  against  all  debts  Aat  may  come  against  his 
intestate,  and  to  have  the  said  negroes  forthcoming  to 
abide  the  future  decree  of  this  Court,  the  appellees,  or 
such  of  them  as  may  have  any  of  the  said  negroes  in  his, 
her,  or  dieir  possession,  do  deliver  the  same  to  die  a{^- 
lant. 


/^fTsSg.  Vaughan  and  Wife  against  WHsoiu 

Inatoit  by  THE  bill  in  this  case  was  filed  to  recover  some  per- 
wffc,  for  the  sonal  property  in  right  of  the  wife,  which  she  derived  fiom 
pmcttil  pro-  her  son,  who  died  intestate,  in  Jfril^  1787 ;  her  husband, 
^i  tf  ^Z  ^^^  plaintiflF,  died,  and  dicn  she  died,  and  the  suit  was  re- 

huBband  dies, 

the  right  Mirvhrei  to  ^/  and  On  her  death,  theittit  ahould  not  be  rerifcd  k  AeBana 
Df  hit  admiuiiicrator* 
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vivcd  upon  die  abatement  thereof,  in  the  name  of  his  ad-      ^i£^' 
ministrator.    To  this  bill  there  was  a  demurrer.  \^^>r^^ 

Vaughan  uid 

By  the  ChanceUor*    The  demtirrer  is  certainly  good^  as  r. 


the  right  survived  to  the  wife ;  and  the  plaintiff  must  pay 
costs.  But  the  order  awarding  process  to  revive  may  be 
set  aside,  which  will  leave  the  suit  abated^  as  the  plaintiff 
prefers  this  course,  and  as  it  can  make  no  difference  with 
the  defendant. 


WUmd. 


September 

Lee  against  Baird  et  al.  '^'^  *•^• 

A  partner 

THE  plaintiff  was  a  member  of  a  mercantile  house  in  Jjjjj^^  ^j^ 
the  County  of  Cumberland^  trading  under  the  firm  of  Good-  »  mereaotiie 

,  eompanjy  and 

ricA,  Lee  Csf  Co*  and  in  Mat/^  1801,  they  came  to  an  agree-  beioK  aft«r- 
jDient  to  continue  in  partnership  until  the  end  of  that  year,  oiui^  ineiiid. 
And  then  to  be  dissolved,  which  was  publicly  known  in  that  ^^t  a  netr 
part  of  the  country.  Goodrich  and  the  other  partner  An-  ^^^^  ^^ 
dersany  then  formed  a  new  company,  which  was  known  by  ^^^  P^ 

ncn^  may  be 

the  name  of  yohn  £•  Goodrich  &f  Company^  and,  in  the  relieved     ia 
latter  end  of  the  year  1801,  yohn  B.  Goodrich  applied  to  a^V^gment 
James  J5f.  Bairdy  of  Petersburg^  and  obtained  a  credit  in  Ha^S^  S^a 
the  name  of  John  B.  Goodrich  &?  Co.  for  goods  to  the  ^  ^nt^ci 
amount  of  66/.  6*.  Get' for  which  they  executed  their  bond  ^®  comnanr 

prevented  hia 

in  1803 ;  but  Baird  alleged  that  he  sold  the  goods  on  the  making    de- 
crtdit  of  Hi^  plaintiff  and  the  said  Anderson^  as  he  was  in-  b^  assaring  * 
formed  by  Joel  Clariy  of  Prince  Edward  County,  that  they  teTthooid^ 
were  concerned  with  the  said  Goodrich.     A  suit  was  after-  •^'J'"^' 
wards  brought  at  law,  against  Goodrich,  Lee,  and  Ander^ 
son,  as  late  partners  in  trade,  under  the  firm  of  y.  B.  Good^ 
rich  &?  Co.  and,  as  Lee  alleged,  he  made  no  defence,  be- 
cause Anderson  assured  him  the  matter  should  be  adjusted; 
but  it  was  not,  and  an  execution  was  levied  upon  Lee^s 
property  ;  and  in  order  to  keep  it,  he  gave  a  forthcoming 
bond,  and  then  filed  his  bill  in  this.  Court  for  relief  under 


Lee 

v. 
Baird  etal. 
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1S09.        these   circumstances ;  and  thereupon  an   injuncdon  was 
awarded,  and  now  the  cause  came  on  to  be  finally  heard* 

Bt/  the  Chancellor.  Goodrich  and  Anderson  have  not 
answered,  and  James  H.  Baird  relies  principally  upon 
these  two  points :  1*  That  the  dissolution  of  the  partner- 
ship ofGoodrichf  Lee  and  Co.  in  1801,  was  not  known ;  and, 
2.  That  the  plaintiff  might  have  defended  himself  at  law; 
As  to  the  first  point,  there  would  be  i^udi  weight  in  the 
objection,  if  the  fact  were  so,  and  the  contract  had  been  in 
the  name  of  Goodrich^  Lee  ^  Co.  but  the  fact  was  not  soj 
and  the  contract  was  not  in  their  names,  but  in  the  name  of 
John  B.  Goodrich  &P  Co.  in  which  the  plaindff  had  no  con- 
cern :  and  this  too,  after  the  dissolution  in  May^  1801. 

As  to  the  second  point ;  it  is  not  denied  but  that  the 
plaintiff  was  misled  by  Anderson^  and  therefore  did  not  de- 
fend himself  at  law :  and,  I  confess,  it  is  a  veiy  doubtful 
point,  whether,  on  account  of  Anderson^s  misconducty  a  le- 
gal advantage  obtained  by  Baird  at  law,  should  be  taken 
away :  and,  I  am  inclined  to  think  that  it  should  not,  if  ^ 
plaintiff  had,  in  any  manner,  contributed  to  mislead  Baird^ 
or  to  place  his  claim  in  a  worse  situation ;  but  he  has  not 
In  this  case  heisjimltless.  He  comes  into  Court  widi  dean 
hands ;  and  if  Baird  and  Anderson  have  not  combined  to 
o])press  him,  he  has  done  nothing  to  injure  either  of  them, 
as  Baird  has  his  judgment  against  Goodrich  and  Andersffn^ 
who  are  his  proper  debtors,  and  now  occupies  the  same 
ground  he  did  before  he  sued  the  plaintiff.  This  is  not 
(//)  2  Em.  k  Hke  the  case  of  Chisholm  against  Anthony. (a)  In  that  case 
Chisholm  availed  himself  of  all  the  delays  of  the  law,  and 
when  he  could  no  longer  thwart  Anthony^  he  then  came 
here  for  relief,  which  was  denied,  as  he  applied  widi 
unclean  hands;  and  as  the  real  debtor  might  in  that 
time  have  become  insolvent*  Nor  is  this  like  the  case  of 
Nicholson  and  Heth  agunst  Bancocie  and  GiUiat;  as  in  that 
case^the  plaintiffs  were  the  real  debtors,  and  might  fcavc 
controlled  the  advice  which  kept  them  from  rnidciog  their 
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defence  at  law,  and  therefore  they  should  have  d6ne  it. 
But,  in  this  case,  the  plaintiff  never  was  the  debtor  of  Sturdy 
and  most  clearly  was  deceived  by  Anderson^  on  whom  the 
plaintiff  relied  to  pay  the  debt,  and  therefore  he  expected  to 
hear  no  more  of  it,  and  so  went  undefended.  Nay,  it 
was  a  circumstance  which,  as  he  relied  upon  it,  he  could 
not  control^  until  it  was  too  late  :  and,  therefore,  his  case 
forms  an  exception  to  the  general  rule,  and.  the  injunction 
must  be  made  perpetual  as  to  Lee^  at  the  costs  of  Goodrich 
and  Anderson^  against  whom  Baird  may  still  proceed  at 
law,  unless  they  can  shew  cause  against  it  at  the  term  after 
they  ehall  be  served  with  a  copy  of  the  decree. 


Saunders  agaimt  Marshall  et  al. 

IN  December^  1801,  Austin  &?  Anderson,  as  merchants^  i.  The  %%^ 
and  partners,  made  their  note  for  444/.  13*.  6d.  payable  to  t^rJ^jtoi^ 
Gibson  &f  Jefferson^  who  assigned  it  without  recourse  on  "  "**^  ^""^ 
them  to  Samuel  H.  Saunders^  who,  in  September,  1803  as-  ^^^*  **"  **•  ^ 
signed  «it  to  Kooert  H.  Saunders^  and  agreed  to  guar  an-  «o^w"l^  be- 
ty  the  same,  if  the  makers  should  prove  insufficient.  In  «?rt  to  thS 
the  mean  time,  to  wit,  in  August,  1802,  the  makers  of  the  "•'^'** 
note  conveyed  to  ceruin  trustees,  all  their  estate,  real  and  pi^ilutThf, 
personal,  both  in  law  and  equity,  for  the  benefit  of  their  JndX"^^^ 
subscribing  creditors :  and,  there  being  no  prospect  of  get-  Jn^'Tnf^or*'' 
ting  any  diing  out  of  the  makers  of  the  note  by  a  suit  at  ^^""^  «s^"»^ 
law,  the  plaintiff  brought  his  action  against  his  assignor,  in  ^*»^***  *^™ 
the  County  Court  of  Henrico  ;  and  upon  the  trial  of  the  v^^"^^  d^* 
same,  the  defendant,  in  that  Court,  moved  the  Court  to  Ch^e^^n^Jl? 
instruct  the  Jury,  that  the  plaintiff  was  bound  to  bring  an  ^^%  'lb?«. 
action  against  the  makers  of  the  note  before  he  sued  the  Lme  ""^ubj^ct 
defendant,  although  the  plaintiff  proved,  beyond  all  doubt,  '"*'"*'** 
that  diey  were  insolvent :  yet  the  Court  gave  the  instruc-  joSTeuf  .t 

•reSST"'  "^  •'  '"*" ""' "-  ^''^^^  ^'^'^  *«  ^^y  -  -^^  fi^-"r  such    l^^lutV:: 


t 
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s#Dnden  tioD,  tQ  which  tbere  was  an  exception,  and  a  yeidict  ani 
M»rthiJiet>i.  judgment  was  rendered  for  the  de£endant|  from  i^hich  the 
plaintiff  prayed  an  appeal ;  but  (without  prosecuting  the 
same)  filed  his  bill  in  this  Court,  to  be  let  into  the  trast 
fund  in  the  hands  of  the  trustees,  for  whatever  could  be 
obtained  from  them,  and  to  compel  the  assignor  to  pay  the 
balance,  notwithstanding  the  judgment  at  law  in  his  favour* 
To  this  bill  be  demurred^  because  of  that  judgment,  on 
which  he  relied  as  a  bar  ;  there  was  ^joinder  in  demurrer, 
and  the  question  submi^t^d  to  the  Court  was  as  to  tl^e  effect 
^  of  the  dei|iurrer. 

By  the  Chancellor.  The  plaintiff  had  his  election,  io 
the  first  instance,  to  commence  his  action  at  law,  or  to 
come  into  equity  for  his  proportion  of  the  suiplus  of  the 
trust  fund ;  and,  if  he  had  preferred  the  latter,  no  objec* 
tion  could  ha  ve  been  made  to  the  jurisdiction  of  the  Court ; 
but,  as  he  preferred  the  former,  he  is  bound  by  its  con* 
sequences;  and  this  makes  it  necessary  to  inquke,  !• 
Whether  he  was  bound,  under  the  peculiar  circusutanoes 
of  thb  case,  to  sue  the  makers  of  the  note  att  law  before  he 
could  sue  the  assignor ;  2.  If  he  was  noty  whether  he  should 
not  then  have  prosecuted  his  appeal ;  and,  3.  If  he  was, 
whether  he  might  still  come  into  equity,  notwidiataading 
the  judgment*  As  to  the  first  questioq,  it  is  true  dut  ever 
since  the  case  of  Mackies  against  Davuy  2  fVia$k.  Sldi*  the 
general  rule  of  law  has  been  understood  to  be,  thai  tftr 
maier  of  an  assigned  bond  must  be  sued  brfore  the^umgtm* 
And  so  with  respect  to  notes  ever  since  the  'case  of  Jtft 
against  Love  &P  Co.  1  Call^  499*:  but  I  understand  this 
only  as  a  general  rule^  growing  out  of  the  natura  of  lim 
transaction,  that  the  assignee  of  a  note  or  bond,  takea  iti^^ 
on  this  implied  condition,  that  he  will  look  lo  the 
the  first  instance,  in  the  same  manner  as  the 
obligee  would  have  done ;  and,  therefore,  the  generdinll 
does  not  require  that  the  assignee  should  do  more 


ir^ 


Jh  the  SSd  trufSM  Years  qf  the  ComnHmweaUu  45T 

MgcfA  nronotee  or  obligee  nug^be  expected  to  do :  and  SAondert 
hence,  if  the  maker  of  ^  npte  or' bond  be  so  nctoriously  in*  ManliaUatat 
$ohentj  that  a  diiigent  pronuBce  or  obligee  would  not  pro- 
bity bring  a  suit  against  him,  why  should  the  assignee  ? 
Surely  he  should  not»  as  it  would  be  to  the  injury  of  the 
assigncty  by  subjecting  him  to  the  costs  occasioned  there- 
by; and  might  be  ▼cry  injurious  to  thf  asrignee^  if  the  as*^ 
atgnor  in  the  mean  time  should  become  insohent:  so  that 
I  hold  it  to  be  the  law,  that  as  the  object  of  the  suit  by 
the  assignee  against  the  maker  of  a  note  or  bond,  is  to 
ascertain  his  ability  to  pay  the  money  ;  that  if  his  inoMity 
can  be  ascertained,  to  every  reasonable  certainty,  by  any 
other  means,  diere  is  no  necessity  of  a  suit  against  him,  and 
recourse  may  be  had,  in  the  first  instance,  under  such  cip» 
•umstances,  to  the  assignor^  As  in  this  case :  the  plain- 
tiff  proved,  by  a  deed  regularly  recorded,  in  November^ 
J;KQ2,  that  Austin  and  Andersen  had  made  a  conveyance  of 
all  dieir  property^  for  the  benefit  of  their  subscribing  credit'* 
ors :  and  he  also  proved,  that  neither  he  nor  the  defendant 
Jtfid  subscribed ;  that  Austin  and  Anderson  l^d  not  paid 
<NK  sin^  instalment ;  diat  the  whde  of  their  properqr 
woiddnotpay  6^.  8dL  in  the  pound  of  their  debts  to  the 
sMbacribing  creditors  I  thati^ti^  had  not  been  in  any 
CfltipbjnBentby  whishhe  could  have  made  any  thing  to  pay 
Qomr  subaiiibiitg.credit0iB  i  ao4  that  Andsrson  was  noto^ 
rism$iff  HisskmU^  s^d  in  the  Feniteniiary  of  Phi^ddffhia : 
ytst  the  CouBtJr  Court  said,  that  this  proof  of  the  inability 
^the  mabvrsoCthejiots  w^aotsuffgaent,  and  that  no<» 
thing  Ifss-tlub:  a  judgment  against  them^  and  an  execncicm 
*i«tttnied  nuUa  hsna  ntnould  do;  but  in  this  that  Court  cer« 
tlUidy  e^red,  and  the  question  was  very  correctly  saved  by 
a  bUl'^f^xeeptions,  upon  which  the  Superior  Court  of  Law 
must  decide,  and  there  can  be  no  doubt  as  to  what  that  de- 
cision will  be;  for  the  Court  where  the  law  is  settled  in 
the  last  resort  is  not  understood  to  have  said,  that  nothing 
tess  than  an  execution  returned  nulla  bona  will  do  to  prove 
Vol.  IV.  3  ^ 
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StoQdery'  die  inability  of  die  maker,  but  dint  duAt  h  MAticrit ;  8i|| 
Manhan«t«l.  leaving  every  case  to  stand  upon 'its  *oim'  cfrcbtestaiMli : 
and,  I  am  clearly  of  opinion,  that  the  circamstances  in  ftSs 
case,  furnish  as  unequivocal  proof  of  die  insuficiencjf  of 
die  makers  to  pay,  as  die  return  of  an  ezecddon  mAr  fe- 
na  would  do  ;  for,  at  no  period  since  the  assigmneat  in 
September^  18Q3,  could  an  execution  of  any  kind  against 
the  makers,  have  produced  any  thing ;  and,  on  t|Nl;t  accoimty 
die  assignor  should  be  held  to  his  guaranty  of  die  note* 
And,  dierefore,  as  to  the  second  point,  upon  the  aodior^ 

of  Terrell  against  Dici^  1  Call,  546.  the  plaintiff  shodd 

■  ••  *. 

have  prosecuted  his  appeal  at  law^  and  upon  diat  gpotarf^ 
should  not  have  brought  the  present  bill.  And  aa  la  ^ 
third  point,  from  what  has  been  said,  diere  h  no  iicpcaatl^ 
to  decide  it ;  but,  as  it  was  discussed  by  counsaL  tmA  1 
have  examined  the  subject,  it  muty  save  time  hmttttUp  .to 
setde  it  now.  The  law  is,  that  by  mattar  of  Tamfdafl 
partly  are  estopped,  so  that  a  manishali  act  be  ^OomeA  tp 
make  an  averment  contrary  to  a  record :  .^odi  if  adftodba 
enrolled  of  record,  the  party  b  est(^[>ped  to  say  dutt  it  is 
not  his  deed,  or  that  it  was  not acknowledgad bjr  Whia  Itoi 
whenthetruth  is  apparent  on  Ae  jac^id»  AcaJa  ftf^sa  |Wt 
ty  ahdi  not  Ibe  estopped  to  take  advaata^  d«M^  Arils 
cannot  be  eatof^xd  to  aikge  tbettoA  irtieli  klipiiMiarif 
recQfd.  S<^  thsit'  where  Ae  mord-  fe  gtnandi  a(bi  JuaiBat 
disclose  the  ground  of  4ed^iptty-diaAir  cnsflia(MBeM|4» 
as  general ;  but  where  the  record  leads  to  die  grbmd-af 
deeisicm,  it  is  no  fanher  a  Aif  r,  than  as  to  diat  grooad ;  iot 
that  is  all  that  has  been  decided,  and  so  far,  ni^il  tm  iiijll, 
it  is  a  bar ;  as  for  e^waple :  |f  tl^e  law  was,  as  decideill|e 
the  County  Court,  that  in  x)q  ca|e  couU  d^  aasigmf:  hi 
sued,  widiout  a  suit  ^t  against  ^  ma^,  a^i  a  falVB 
upon  ^  ^eri  facias  oi  nulla  bona^  this  decisioa  wg^^  If 
a  bar  to  another  action  against  the  assignor^  ^^fff^  .%**F( 
against  the  maters;  but  it  would  be  no  bar  to  aauift  fffkff 
theniy  nor  afterwards  to  a  suit  agdnst  the  onipwri,iik 
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^kfXthxt^  if  the  pbiD^'i  itmedy'w^^  not  «t  laWj  hia  hSU     SMnden 
might  be  entertained  in  eqmty^  notwithstanding  die  judg-  lfArthan«t«l« 
meat. 

The  bill  would  have  been  disniissed,  but  the  parties 
agreed; 


*0' 


jPollard  ei  al.  against  tJndierwood  ei  aL  ^ 

IN  this  case  it  appeared,  ttiat  Nathaniel  H^est  Dandridge  ^  Jury  di- 
had  mortgaged  618.  acres  of  land,  whereon  he  lived,  in  eeruin  wbai 
which  his  widow,  the  wife  of  Underwood^  had  a  life  estate,  S?13Iae"ofa 
and  Wimam  Dandridge  the  remainder  in  fee ;  and  that  J^Ji^'to^^uS 
die  same  was  sold  under  a  decree  of  the  Federal  Court,  to  «>  remainder  ^ 

.  -.  -       1  ;■  (where  the 

Satisfy  the  mor^ge,  for  401  dollars  and  91  cents;  on  knd  h«d  h^m, 

.       .  •  *  sold  oiidei*  % 

the  14th  September  J  1M2,  and  purchased  in  by  the  said  decree  iote«- 
Underwood:  and  the  principal  question  was,  as  to  the  pro-  ^?q  JSum 
portion  o^  the  401  dollto  and  91  cents,  which  Wimam  SJI"  j^dZ 
Dandrtdjgre  should  account  for.  «««<*  to  th« 

'  By  the  Chancelior.  Whatever  t>roportion  WilHam  Dan- 
dridg^o  remainder  bore  to  Mrs.  Underwood^s  life  estate, 
on  the  day  of  sab,  he  should  account  for;  to  ascertain 
whid),  a  Jory  will  be  directed  to  value  die  land  on  that  day, 
•m  mil  as  ker  life  estate  in  die  same*  And  so  it  iilras  or* 
dered  and  ibcieed  aceoordia^y. 


cr. 
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Haydon  agamst  Goode  et  eL 

1.  A  ample  THE  [daiiitiff  was  both  htir  and  administrator  of  die 
dltor  shaii^rel  same  iotesUte,  and,  in  die  latter  character,  brought  hk  biB 
Shr^oJ^te  ^^  ^  relieved  against  several  judgments  at  laW|^  The  case 
the^hdni  It  ^®'  "P^°  *  former  hearing  referred  to  one  of  tbe  Com' 
itw  at  moch  missioners  ofthe  Court,  and  he  reported  that  Ae  pbdntiff 

«•    hmt  been  ^  *^  "^ 

pajd  to  bond  had,  out  of  the  personal  assets,  paid  some  of  the  ooiid  cre- 

cmlltor*  out    „  ,  f  .  i        ,  .      ^ 

of^e  perton-  ditors,  and  was  m  possession  of  real  assets  to  a  much  graR- 
er  amount.  Among  the  debts  which  bound  die  heir,  the 
i*Sng*l2)?h  Commissioner  included  some  Cleri^s/ees  and  taxes  ••  and 
^liurator^^  now  the  cause  came  on  to  be  heard,  and  diese  questioDS 
•Ad  teekingto  ^ere  submitted  by  the  counsel : 

•e  rebeved  ai  ■' 

adminbtnuor,       1,  Is  the  plaintiff  entided  to  relief  without  doinff  jnsdce 

wfll    not    be   .     .      _      ,      *^  ,         ,  ^  •* 

entiUed  to     m  both  characters  r  and, 

unieta  h7wiii       2.  Is  the  heir  bound  yj?r  Clerk's  fees  and  taxes  ? 

do   equltjr  ai 
heir, 

9  A  b  i  ^^  ^^^  Chancellor.  As  to  the  first  question,  it  b  a  wdl 
fe  •'^JJ*??**  setded  principle,  that «imj&&c^ii*rac^  creditors  shaDrecpve 
fyt  and  tax-  out  of  the  real  assets j  as  much  as  has  been  paid  to  iawd 

€t  doe    frona 

the  ancewtvr,   creditors  out  of  the  personal-assets  ;  and,  as  the  plahttiff  it 

4.   An  in-  asking  equity,  he  must  do  it ;  and  upon  this  tnaxim,  he 

ww^tMOi^  shall  not  be  relieved  as  the  administrator  of  the  hitcalM6» 

minb^tor*on  ^"^^'^^  ^  ^"''»  ^^  *^^^  ^^^°  ^°  ^^*  ^^  right.  Without  tum- 
the  mnnd  of  {ucr  the  defendants  round  to  either  a  cross-bill  or  anodier 

adenciencjof      " 

aneu,  ihouid  suit.  Upon  payment,  therefore,  of  so  much  to  die  dmair 
tuaif  but  on-  ants,  (as  simple  contract  creditors,)  as  was  paid  to  theboMl 
•han°ooa^to  creditors  out  of  the  personal  assets,  the  injunction,  as  td 
ttUafy"lhe^  the  balance  of  the  defendant  Burtis^s  judgment,  tnmfbt 
judgment,  or  continued  until  assets  shall  come  to  the  hands  of  die 

any   part 

thereof ;  re.  plaintiff,  sufficient  to  pay  the  same,  or  any  part  dicveo^ 

creditor  liber-  which  the  said  Burtis  may  be  at  liberty  to  shew,  at  wuf 

raeh^Msett  bj  dme  hereafter,  by  a  scire  facias  at  law  for  that  puipoack 

li'^/'^^^  {yideNetherlandetaLngSLinst  Ronald's  Administrator.  Tie 

Court  of  Appeals  in  that  case  said,  that  there  was  eirarli 
4 


tjJa  i 
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the  decree  of  this  Court,  as  pronounced  by  the  former  ^J^ 
Chancellor,-  in  awarding  a  perpetual  injunction  to  the  judg-  Goode  et»T. 
ment  which  was  cnrjoined^  iostead  of  perfmttbig  Ate  appel- 
lant to  proceed  thereon,  upon  future  assets,  if  any  accrued 
beyond  the  balance  then  ia  hand.  MS.  Co.  Jp.)  A^^  ^^^ 
the  aecond  question,  it  is  ckar^Jthat  for  OerkUfe€9  w»i 
tnx€9y  the  heir  is  not  bound :  and  therefore,  sisch  daima 
should  not  have  been  placed  with  bond  creditors*  N«  Bb 
There  were  but  two  simple  contract  creditors,  one  of  whom 
had  a  judgment  against  the  pkuntiff  for  a  devrntavk^  and  he 
was  allowed  to-be  first  paid  oa  dutt  account* 


Ronald  against  Bentley  et  di. 

and 
Harmer  against  Key. 

IN  these  cases,  on  motion  of  the  plaintiffs  respectively, 
by  counsel,  for  a  rule  in  the  former  case,  on  the  deputy-she- 
riff of  PowAa^a/i  County,  and  in  the  latter  case  on  the  de- 
puty-sheriff  of  Albemarle  County,  to  shew  cause,  at  the 
tiext  term,  why  they  should  not  be  severally  attached  for 
not  executing  and  returning,  in  due  time,  the  process  of  this 
Court,  which  had  been  delivered  to  them  for  that  purpose. 

The  Chancellor  said,  that  he  would  make  the  rule,  that 
the  power  of  the  Court  might  be  inquired  into  ;  but  that 
he  should  not  now  decide,  whether  the  plaintiffs  would  be 
entitled  to  an  attachment  in  case  no  cause  should  be  shewn ; 
but  that  it  was  very  clear,  the  sheriffs  were  liable  to  the 
acticm  of  the  plaintiffs  at  common  law,  and^  although  there 
were  many  cases  in  which  sheriffs  might  be  attached  >  yet, 
whether  these  were  of  that  description  would  be  left  open 
to  hivestigation. 


A  Sheriffs 
liable  to  Uie 
aetioa  of  tK« 
party  atcoaa- 
moa  law,  for 

BOt  ezecutinic 
and  retanrtoir 
theproeeftoi 
UiM   Court. 

Bot  qnere^ 
whether  he  is 
liable  to  at- 
tachmentf 


The  rule  was  made  returnable  to  the  next  term. 


4ed     Superi^  C(mn.  <if  Chmeify  M  ^  ^i*h>^  ^'tl'¥' 


Webb  ojfoiMt-BulxKin  Two  Cases. 

J^KMTjwke.  THE  plamtiS; bycouiiBeU  noved  fin:  a  rule  upwiiift 
Mt  j|^fK>n  Justices  of  the  County*  Court  of  Orengci  where  the  causes 
County  Court,  were  depeoduig^  to  shew  cause*  at  the  next  tens,  why  a 
OMjS^ioMto  mandamut  should  not  go  commanding  them  to  bear  and 
tMiiMrft^  decide  upon  the  ri^ts  of  the  parties  diereia ;  ^Jl^iing  that 
thm  i^jmn  ^  •**^  County  Court  had  refused  to  do  so,  and  that  tiheir 
w  hAYe  iiMft  refusal  had  been  so  often  repeated*  that  it  amounted  lo  a 
Mqr?       _   denial  of  justice* 

The  Chancellor  said,  that  the  motion  involved  ia  its  con- 
sequences maiyr  weighty  considerations :  that  be  was  not 
ready  to  say,  admitting  the  facts,  diat  die  Court  would  ex- 
ercise such  a  power.  But,  from  the  cimumstsnces  stated 
and  proved,  he  would  make  the  rule,  that,  upon  the  return 
of  it,  the  subject  might  come  fairly  before  the  Court.  He 
hoped,  however,  that  the  pounty  Court  was  not  let»daft|>o- 
sed  than  himself^  to  dischai^  as  speedily  aspOMUc^  in 
ihe  order  of  their  docket,  die  public  trust  caonfided  ta 
their  hands;  for,  certainly,  said  he,  nothing  xould  toniri* 
bute  more  to  the  honor  and  justice  of  the  eouadry*  thai  f 
speedy  detenninauon  of  controversies,  at  law  or  in  e^iit)Fft 

And  so  the  rule  was  made  returnable  to  the  first  diy  of 
the  next  term. 


*  •       k    •< 
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Maiks  against  Morris. 

THE  bin  in  this  case  was  brought  to  be  relieved  against  ^^J^  ^^ 
ti  usurious  contract,  covered  by  two  deeds  of  trust,  which  {yJL'fT^j,  ** 
the  trustee  was  about  to  carry  into  effect  by  making  a  sale  €9«%i«  Mti. 

'i»i-  «.  .  ./  ,'  -.ttedto  reliflL 

of  the  property  thereby  conveyed  ;  praying  a  discovery  of  nqc  wgAtm 
the  usury,  and  for  an  injunction  to  stop  the  sale,  which  was  mtir^,  b«t 
awarded.  SSTCX* 

The  usury  was  not  admitted  by  the  answer,  nor  was  it  ^iJ'^jJj'i^ISl 
positively  denied:  but,  from  the  terms  of  the  answer,  and  ^^^^^  ^^ 

T  tied  to  roocifs 

the  testimony  in  the  cause,  the  usury,  beyond  all  doubt,  hi»  principal, 
"Was  made  to  appear.  This  cause  was  twice  argued,  with  pumtH. 
very  great  ability  by  all  the  counsel,  and  the  principal  3.  la  tuek 
question  submitted  to  the  Court,  was,  whether  the  plaintiff  SSbegwS 
should  be  relieved  against  the  contract  entirely,  or  against  JJ^ST  th«^ 
all  but  the  principal  money.  wunao^  mm- 

at  a  security 

Bu  the  ChaneeHor.      I  hkve  devoted  much  time  to  this  5*  Ac/^fwjf- 

^  palf  and  the 

ctse;  attd,  I  confess,  that  when  a  motion  was  formerly  Court  wUi  di- 

rect  then  to 

made  to  dtisolve  die  is(juttction,  I  thought  differently  from  beenibroed  to 
lirfaat  I  do  now;  but  surely  I  was  under  an  erroneous  im-^  It ^^ paid 
preMon^  and  I  now  take  much  pleasure  in  receding  fix^tn  ^    ^  ^^^. 
it«    It  is  not  my  habit  to  take  up  much  time  in  Court  in      ^  EtwHth 
delivering  my  opinions,  as  I.  deem  time  of  more  importance  deanons  ar^ 
than  words  to  the  suitors :  otherwise,  upon  this  subject,  I  thuCoart,  for 
could  write  a  volume ;  and,  while  I  have  qot  less  respect  mfirmai^ 
for  English  Judges  ^4  English  opinions,  than  other  genr  HSo'tftt^ 
tieipen;  yet  I  haye  too  n^uch  regard  for  myself,  and  the  ^' 
national  character  of  my  cpuntry,  to  rely  uppn  English 
)>ooks,  farther  tl^  for  information  merely,  but  not  as  au- 
thority: it  was  the  cofnmon  la;w  we  adopted,  and  not  En- 
glish decisions  ;  and  we  should  take  the  standard  of  that  lai^, 
namely,  that  we  would  l^vc  honestly,  should  hurt  pobody, 
find  should  render  to  every  one  his  due,  for  our  judicial 
guide.     By  this  standard  then,  let  this  cause  be  adjusted; 
to  do  which,  we  must  understand  what  w^  the  former 


'*"''*      rule,  upon  coming  into  equitjr,  in  a  case  like  the  present. 

.   Morrif.       Before  the  third  section  of  our  present  act  against  usury(<2) 
(a)\  H^^  ^^  introduced  into  ow  Iws^,  the  rule  with  respect  to  re- 

C9dt,  p  37.      lief  in    equity  against  a  usurious  contract  was   this ;  that 
if  the  borrower  brought  a  bill  in  chancery  agaiast  tlie  lead- 
'      er,  to  compel  him  to  discover  the  usury,  he  might  demur^ 
because  it  subjected  him  to  a  penalty ;  and  no  one,  upoD 
minciples  of  natural  and  universal  justice^  could  be  compel* 
led  to  subject  himself.     In  order,  therefore,  to  compel   a 
discovery  of  the  usury,  the  borrower  had  to  wuve  the  pc- 
'  ]iiJty,aiid  t0  oiFer  patyoaentof  the  principal  nM»ey,  with 
bgal  interest,  and  then  the .  lender  was  cotnp^ed  to  an« 
swer  and  m^e  the  discovery,  upon  which  relief  was  afl 
forded  against  die  iUegal  interett^  upon  this  mwiay  cfcat 
lie  who  seeks  equity,  must  do  it.     BiU  |he  tiuixl  jNsoioo  ia 
our  act  declares,  that  a  borrower  may  esdii^it  6i»  UQ*  iR 
equity  against  the  lender,  and  compel  him  to  dis^piffifi,  oor 
oath,  all  the  circumstances  in  relation  to  that  tgapsactiqp» 
and  if,  thcixupon,  it  shall  appear,  that  more  than  lawful  xop 
tene^was  re«erv^,  1^.  shall  bg  o)>lige4«tQ4^i^(|^Jt^  jliiw 
qpal  inoney,.  withou);  a^y  int^r^:  or  otfyy  oqng4ffS6p% 
^d  pay  Go§ts ;  but  shall  be  di^harged  of  .^  ipiphgy  pm^fc 
t^  of  ttuNt  9ct..    The  differei|ce  then  becwe^^  tb^  foMQi 
md:  the  pr«5e«t rrulo,  is.  this ;  tfaav  ^V  ^^^  lontie£>,iidk£  iy, 
tqmty  could  be x>nly  obtained tipondiung QQ«i|dQta  jiistK3% 
hy  paying  the  principal  money,  aakl  legal  interest  f  iwtbj 
the  latter,  it  may  be  obuined  upon  payment  of  the  jmmd" 
pal  inoney  without  interest.     But  I  uddeiBtand  thecooDiel 
for  the  defendant  to  contend,  that  he  is  entitled  to  the  fal 
benefit  of  the yj?n7i^  rule,,  unless  the  case  fdb  tjqarcssij 
within  the  latter,  as  the  discovery  of  the  usury  was  not 
made  by  his  answer,  but  proved  upon  him.    ^Bot,  as  wcQ 
the  former,  as  the  present  nde,  was  predicated  upon  tie 
grouhd,  that  there  was  no  relief  at  law :  and  surely  itnever 
was  intended  to  preclude  a  borrower  from  relief  in  e^qnigr^ 
if,  from  circumstances  which  he  could  not  coiUrol^  he  wai 
prevented  from  making  his  defence  at  law  ^  and*  Ae9 
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wkedier  upon  the  latter,  cfr  the  former  ground,  if  relief  in  Mai^ 
equity  should  be  asked^  the  rule  in  both  cases  should  be  Morrii. 
the  same ;  fi>r  I  apprdiend  that  the  legislature  did  not  mean 
to  place  the  lender  who  tfhould  not  make  the  discovery,  in  a 
better  situation  than  the  one  who  should  make  it*  For  ex- 
ample, a  bill  for  relief  is  filed  ;  the  defendant,  the  lender,  in 
bis  answer,  admits  the  allegations  of  the  bill  to  be  true ;  then 
he  shall  be  obliged  to  accept  his  principal  money,  without 
mxy  interest,  pay  costs,  and  be  discharged  6f  all  other  penaln 
ties  imposed  by  the  act.  But,  if  he  Iritd  evaded  the 
truth,  Aough  the  usury  should  be  proved  upon  him,  he 
should,  as  I  understand  the  counsel,  be  entitled  to  his  prin- 
cipal money  and  legal  interest,  agreeably  to  the  former  rule ; 
it  not  being  a  case  expressly  within  the  latter^  as  prescribed 
by  the  third  section  of  the  act.  But  this  cannot  be  a  fair  ex« 
position  of  the  legislative  will,  as  it  would  be  an  inducement 
to  every  lender,  to  withhold  a  fair  disclosure  of  facts  :  upon 
thi8  calculation,  ^  if  they  are  disclosed,  I  lose  all  my  inte- 
rest, but  if  they  are  not  disclosed^  though  they  may  be 
proved^  I  shall  get  knvjul  interest;  and,  if  they  are  noxpr^* 
vedy  I  get  my  lawful  and  unlawful  gain :"  but  when  the 
l^der  is,  in  either  case,  to  lose  all  his  interest,  whether  up* 
on  his  discovery  of  the  usury,  or  upon  the  plaintiff  ^s  proof, 
there  is  no  inducement  held  out  to  him,  to  withhold  ^he 
truth. 

One  word  upon  the  main  pillar  of  Mr.  Haifs  argument, 
^  that  the  plaintiff  was  operated  upon  by  the  effect  of  the 
deeds  of  trust,  and,  having  had  no  day  in  a  Court  of  Law, 
was  compelled  to  come  into  this  Court,  for  he  could  go  no 
where  else."  This  is  true,  and,  under  the  operation  of  these 
deeds,  the  plaintiff  was  placed  precisely  in  the  situation  of 
a  man  against  whom  there  is  a  judgment  at  law,  upon  a 
usurious  bond,  because  he  and  his  witnesses  were  all  sick, 
and  could  not  attend  the  trial,  and  therefore  «  judgment  was 
rendered  against  him.  Now  this  man  must  pay  the  usury, 
in  die  judgment,  unless  he  can  be  relieved  in  equity ;  and 
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Mtrkt  iiiere  is  no  doubt  about  it.  And  so  with  re^pecCtDtlie{M^ 
Morrif.  sent  plaintiff;  his  property  was  to  have  pisaed  off  under  dik 
hammer  of  the  cryer,  but  for  the  interposing  hand  of  th» 
Court.  iMe  is  then  the  applicant  here  for  relief,  tkf  wladi 
he  is  most  clearly  entitled ;  but  the  question  is,  as  10  At 
exitent  of  that  relief.  The  answer  is,  that  he  mustdo  jiw 
tice,  so  far  as  the  law  will  authorize  it,  in  order  to  obtain  it; 
and  therefore  he  roust  pay  the  principal  money  withoot  nn^ 
interest;  and  the  defendant  must  be  deprived  of  aft  ^n  bjr 
the  contract,  which  was  corrupted  by  the  osuiy,  pay  cottii 
and  stand  discharged  from  all  other  penal|ie8  of  ^  act. 
The  decree  may  be  to  this  effect : 

Thai  if  the  plaintiff  shall  pay  to  the  defendant  to  flwck  of  . 

2,500  dollars,  being  the  principal  money,  witboot  iolenMt» 

as  shall  remain  after  deducting  all  costs,  aad  l9d  doBars, 

(acknowledged  to  have  been  received,)  on  or  before  tkc  first 

of  October  next,  the  injunction  may  be  made  pcrpetuiA,  and 

the  deeds  of  trust,  and  a  note  for  95  dollars,  in  the  bill  ttan* 

tioned,  are  to  be  delivered  up  to  be  canceBed,  and  the  ife* 

fendant  to  be  discharged  of  all  other  penaltiea  impoaed  by 

the  act.     But  if  such  payment  be  not  made,  then  the  ii^ia» 

tion  for  so  much  of  the  principal  as  shaD  remui  aa  aibr^ 

said,  shall  stand  dissolved  as  an  act  of  this  day,  and  tflfr 

deeds  remain  as  a  security  for  the  same,  and  Charlew  Oi^ 

landy  Esq.  may  be  appointed  a  Commissioner  to 

agreeably  to  the  terms  of  the  deeds,  to  raise  die 

thereof,  and  to  report  the  proceedings  to  the  Court 

to  a  final  decree. 


To  this  decree,  Mr.  Hay  objected,  and  referred 
Court  to  many  precedents  in  the  English  books.  : 

Curia  adviMoretnti^^ 

'  •■. 
On  the  next  day. 

By  ^ke  Chancellor.     The  principle  m  this  cade  tt  M^tol 
Marks  is  relieved  against  the  hardship  of  the  contrad^'' 


■ 
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Morris  is  to  take  liia  principid  money  wkhout  interest)  pay  Marli 
costs,  and  be  discbarged  of  all  other  penalties  imposed  by  Morria. 
the  act.  — — — *— i 

The  question  now  is,  as  to  tb/cform  of  the  decree,  about 
which  diere  would  be  no  difficult,  if  Marka^s  countel  had 
not  intimated  a  disposition  to  get  out  of  Court,  in  order  to 
occupy  his  legal  stand  again ;  to  prevent  which,  when  the 
Court  said,  the  deeds  in  the  bill  mentioned  might  stand  as 
a  security  for  the  principal  money,  it  was  objected  as  a  sole- 
cism, that  deeds  void  by  law  should  be  set  up  in  equity  ; 
and  in  support  of  diis  objection,  the  Court  has  been  referred 
to  Vernon^  "i^recedenU  in  Chancery^  Atiyns^  Browriy  and 
Tonblanque*  Let  these  books  be  examined  in  their  chrono- 
logical order :  and  first, 

1  V^rn.  46r.  Bell  v.  Price*  The  bill  in  that  case  was  filed 
to  be  relieved  against  several  securities  for  goods  sold  at  five 
for  one,  and  the  Court  is  reported  to  have  said,  that  the 
plaintiff^s  security  should  be  delivered  up,  on  payment  of 
what  was  really  and  bona  fide  paid  to  him. 

2.  The  Precedents  in  Chancery ^  80.  Smith  v.  Soadcr.  The 
bill  in  that  case  was  to  be  relieved  against  a  recognisance  for 
a  much  larger-sum  than  had  been  advanced ;  and  the  Mas- 
ter of  the  Rolls  decreed  a  perpetual  injunction,  upon  the  pay- 
n^ei^t  of  the  principal  money  and  interest,  and  the  Chancel- 
ior  affirmed  the  degree. 

3.  3  Atkyna^  287.  Lawlfiy  y.  Hooper.  And,  although  the 
Chancellor,  in  that  case,  thought  the  transaction  a  shift  to 
avoid  the  statutes  of  usur}',  yet,  he  said,  there  was  no  neces- 
sity to  determine  that  point,  and  decreed  relief  on  certain 
tejms  specified  •  in  the  decree,  upon  the  ground  that  the 
agreeineht,  though  for  an  absolute  sale,  wns  such  as  a 
Court  of  Equity  should  not  suffer :  and  by  the  decree  it  was 
provided,  that  if  die  terms  were  refused,  the  bill  should  be 
dismissed. 

4.  1  Bro^  398.  Lowther  v.  The  Countess  Dowager  ofAn^ 
dover  et  aU ;  where  the  bill  was  filed  for  a  specific   per- 
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Maiki  '    foriyiaiice  of  certain  articles,  and  tfie  Court  aaad^  tkflKp  if 
Morrit,      upon  a  tender  of  a  sufficient  conve^cance,  the  laaocj  vi» 
"  not  paid,  the  plaintiflF's  bill  should  b^  dbmissed* 

5.  4  Bro.  439.  Mason  v.  Gardenier;  where  the  qucaition 
was,  whether  a  bill,  for  the  discovery  of  the  usuiy,  with- 
out stating  that  the  plaintiiT  was  ready  to  pay  principal  and 
interest  upon  demurrer,  was  good,  and  couU  be  eolier- 
tained :  and  the  Chancellor  said  it  was  not. 

6^  1  Fonb. ;  where  it  is  laid  down,  that  the  court  will 
attend  to  the  claims  of  equal  justice,  and  will  nev^r  inlicr- 
fere,  unless  the  plaintiff  will  consent  to  do  that  whidi  is 
right.  I  understand*  that  the  object  of  the  plaind£rs  coun- 
sel in  referring  the  Court  to  those  cases,  was  to  prove  tbo^ 
where  relief  is  afforded  upon  terms,  the  party,  who  obtains 
it,  is  at  liberty  to  accept  of  the  terms  or  not;  and  this  is 
admitted,  so  far  as  the  relief  goes y  and  no  farther :  then 
how  far  does  the  relief  go  in  this  case  ?  To  all  but  die  prin- 
cipal money ;  and  the  Court  will  not  compel  die  plaindff  to 
accept  of  its  relief;  for,  if  he  pleases,  be  may  pay  the  uamys 
but  the  Court  will  put  it  in  his  power  not  to  do  it ;  attd  lldft 
is  all  the  Court  can  do  as  to  the  relief:  but  the  qoestiao  it 
as  to  the  principal  money  ?  Shall  Marks  have  the  aid  of 
the  Court,  and  not  Morris  ?  Shall  the  Court  not  ^  Jfir^ 
ris  in  getting  from  Miris  that  which  he  may  wiAholil 
Or,  shall  the  Court  suffer  Maris  to  go  out  protected 
the  usury y  and  put  Morris  to  his  action- at  law  for 
cipal  ?  Would  this  be  right,  while  both  are  here, 
cording  to  Fonblanque^  entitled  to  equal  justice  I  I 
In  the  cases  to  which  I  have  been  referred,  theie 
necessity  for  the  Court  to  go  farther  thsm  it  did 
the  agreements  were  all  good  at  law,  and  the 
equity  were  to  be  benefited,  if  the  pkiiitifib  refoscdlllC 
terms  on  which  they  were  relieved ;  and  therefore  the  jte- 
fendants  did  not  object ;  for  it  was  their  interest  tp  hf  ft 
law ;  ^^  but,^  says  Morris^  ^*  this  is  not  my  case :  a  CoMEtl^ 
Law  will  not  do  for  me ;  you  have  said  my  deeds  9m 
tainted  with  usury,  and  that,  if  Marks  will  (uyr  me  %JfKi 
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Marks 

T. 


doUars,  my  securities  shall  be  cancelled  ;  but  if  he  will  not, 
how  am  I  to  get  that  sum  ?  Must  1  sue  him  ?  If  I  do,  ^^^^"^ 
he  pleads  the  usury,  and  proves  it  upon  me,  by  your  de* 
cree:  so  that,  aldiough  law  and  equity  says,  I  am  to 
have  my  principal  money,  without  interest,  pay  costs, 
and  be  discharged  of  all  other  penalties ;  yet  equity  will 
not  help  me,  while  it  relieves  Maris  P^  It  is  this  view 
which  Morris  is  made  to  take  of  lus  own  case,  that  makes 
it  the  duty  of  the  Court  to  provide  for  A/m,  as  VeU  as  for 
Marks :  for  surely,  it  will  be  a  solecism^  to  say  that  the 
contract  is  so  far  legal  and  equitable,  that  the  principal 
money  shall  be  paid,  but  the  deeds,  by  which  such  princi* 
pal  is  secured,  shall  not  be  set  up  in  equity,  to  secure  the 
payment  of  that  principal  which  the  act  compels  the  lender 
to  take :  I  think  they  may  ;  and  so  said  the  English  Chan* 
cellor  in  the  case  of  Seott  v.  Nesbitt.  It  is  true,  that  that 
was  the  case  of  a  judgment^  which,  the  Chancellor  said, 
could  only  be  displaced  upon  doing  what  was  right,  and 
that  the  judgment  should  stand  as  a  security  for  the  money 
actually  paid  with  legal  interest ;  and  all  Mr.  Haij^s  argu* 
ments  went  to  prove,  in  this  very  case,  that  Marks  occupied 
a  ground  on  which,  at  law,  there  was  no  relief.  Between 
Marks  then,  and  a  judgment  debtor,  no  difference  is  dis- 
cerned ;  and,  if  the  principle  laid  down,  by  the  judge,  in 
Stotl  against  Nesbitt^  was  correct  with  respect  to  a  judg^ 
menty  it  must  be  equally  so  with  respect  to  the  deeds  in  this 
case ;  and,  more  especially,  as  it  may  prevent  another  con* 
test,  which  this  Court  should  not  be  the  means  of  produ- 
cing, while  it  holds  in  its  own  hands  the  means  of  prevent- 
ing it.  But  it  is  said,  the  Chancellor  in  Scoti  against  Nes- 
bitt  did  not  understand  the  case :  how  this  was  I  do  not 
kliow ;  but,  if  he  did  not,  he  guessed  well,  for  he  struck 
upon  the  only  principle  that  secured  equal  justice  to  the 
parties,  while  he  relieved  against  the  hardships  of  the  case 
at  the  same  time.  But,  if  he  had  not  done  it,  /  would : 
my  predecessor  did  it  in  Hill  and  Hook ;  and  I  shall  do  it 
in  Ae  case  before  me. 
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^inrks  J.  2(tn  pcrfccdy  datis^d  with  the  frame  of  ihc  Aea^e  dfc* 

>ioiTi£  livered  out  on  yesterday,  conformably  fa  wliich  dhe  cItHIk 

"  may  draw  it  up  and  have  it  entered. 
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i!^'uw.  Alderson  against  Biggars  aad  others. 

r 

1.  The  pro-      THE  plainttfT  in  an  action  of  detinue,  recoTered  <if 

per  linear de-    .   r      i  «.  •  m    ^^i    «_ 

niartttion  be-  deiendant  Biggarsy  seven  negroes  by  name,  and  $0I.*<» 
riidktions  ^of  fnagt'8  and  costs  ;  from  which  there  was  asi  appeal,  wkkh 
^"^v^!^'  went  to  the  Court  of  Appeals,  where  die  judgment  of  tk 
^  ..  ^  Court  below  was  affirmed :  to  enforce  wUch  the  pWutf 
piAititKf    Ob-  issued  a  distringas  ta,  sa*  directed  to  the  sheriff  of  Prmoe 

tain    n  jndg- 

ment  in  dcu-  Edword  County. 

And  their  pro.  Biggars^  to  avoid  the  delivery  of  the  negroes,  while  die 
dWw^  "Se  deputy-sheriff  held  the  process,  sold  them  to  the,o&er  4le- 
"^?^como  fendants  (except  the  depaty-sherifi^who  purchased^ 
iato  eqtdiv     j^or  the  cifcumstances ;  and  the  deputy-riieriif.  in 

for.Uie  profit*       °  r  .  .         \-  • 

«!kich    after-  of  the  process  aforesaid,  received  the  prices  of  the. 
rii  pending  an  fts  fixed  by  the  verdtct  of  the  Jury  as  well  as  the 

&p^»cal;  nor  to         ,      ^^ 
reeoTcr  their  ^Mla  COStS* 

Tr!S^  "ht      ^"^  ^^^  ^^^  ^^  brought  to  set  aside  the  sdea, 

tach     j«dg.  recover  the  negroes,  and  their  hires  since  Ae  verdictratl^w; 

ment ;  nop  to  o         '  ^     ' 

compel  the    as  also  another  negro  who  was  bom  in  die  mean  tipie^  m 
them  by  pur-  also  the  money  received  by  the  deputy-sheriff  for  fhrdami 

ehaaert   from  , 

the  defend-     gCS  and  COStS. 

*^  .  The  defendants  by  pka,  objected  to  the  jorhriktiaii  of 

the  Court. 


By  the  Chancellor.  If  die  law  affords  an  ad«q«Mb=  to* 
medy  in  this  case,  the  application  to  this  Court  is  taapropar  i 
but  if  the  law  does  not,  this  is,  then,  the  propo*  Gooft* 

The  counsel  differed  upon  this  subject.     But  I  wtt^Mt 
indulge  a  belief,  that  the  geographical  sttuadoa  d 
can  have  any  influence  uixm  their  judgmeittsf  widi 
to  the  jurisdiction  of  eidier  Court;  but)  be  Aia  mk 
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dve  Ceuit  inust  i|ct  upon  principle  :  and  here  let  me  premise,       ^\^'^' 


chat  a  Court  of  Chancery  should,  to  foe  really  .useful  to  ibe 
peopte,  confine  itself  to  those  cases  where  a  party  is  with*  ^*<J^"<wi 
out  remedy,  or  rcKef,  atioic;,  unless,  from  circumstances,  ^^^4!** 
(which,  (f  true^  could  not  be  controlled,)  he  w^  uoabk  to 
make  bis  defence  at  law :  because  it  is  obvious  to  my  mind, 
and  must  be  to  all  diose  who  know  any  thing  about  the 
mode  of  proof,  and  of  trial,  in  the  two  Courts,  that  the 
difference  is  gready  in  favour  of  a  common  law  trial:  for 
tkirey  justice  can  scarcely  ever  fail ;  because,  the  parties,  the 
witnesses,  the  Jury,  and  a  disinterested  Court  are,  or  may 
h6j  looking  at  each  other,  at  the  same  time ;  and  the  small* 
est  deviation  in  a  witness,  can  be  detected,  in  a  cross-ex* 
Siminati<Hi  upon  the  spot :  nay,  to  see  a  wimess,  is  often  of 
more  importance,  than  to  Afar  him;  for  his  looks  somt^^ 
times  conduct  our  senses  to  a  conclusion,  which  his  words 
would  not :  but,  in  this  Courts  the  parties  and  their  wit- 
nesses are  only  known  upon  paper;  and  injustice,  more  or 
less,  on  that  account,  must  be  in  almost  every  sentence. 

When  die  Court  of  Chancery  first  took  its  rise,  it  was 
upon  those  principles :  biit  the  power  of  the  Court  resting 
generally  in  the  hands  of  an  individual^  the  Court  has  gra- 
dually been  encroaching  upon  the  common  law  Courts,  un- 
til, it  would  really  seem,  that  it  now  claims  jurisdiction, 
in  common,  with  those  Courts,  in  all  cases  whatsoever  : 
such  is  the  effect  of  power  in  the  hands  of  an  individual. 
But  the  true  course  for  a  Chancellor  is  never  to  interpose, 
if  the  matter  can  be  adjusted  at  law  :  and  the  best  interest . 
of  the  people  requires,  that  this  rule  should  be  adhered  to: 
and  more  especially  in  a  republic  like  ours,  where,  if  the 
science  of  free  government  is  not  better  understood,  in 
theory y  than  in  other  countries,  it  is  in  practice;  and  of  this, 
we  proudly  boast:  and  the  fathers  of  their  country  have  re- 
corded in  the  sacred  .declaration  of  our  rights,  *^  that^  in 
c^Uroversies  respecting  property^  and  in  suits  between  man 
and  many  the  ancient  trial  by  Juryy  is  preferable  to  any 
other y  and  ought  to  be  held  sacred.^^    All  must  agree,  that 
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it  is  one  of  the  first  duties  o'f  the  magistrate  to  do  Uspalt  ki 
the  preservation  of  this  grand  feature,  in  eur  auUime  COM* 
STITUTION.     And,  dierefore,  as   we  all  know,  that 
our  County  Courts,  generally  speaking,  are  composed  of  dis 
.  most  respectable  citizens  among  us,  and  our  Superior  Covrfii 
of  Law  filled  with  gentiemen  not  less  distinguished  fdr  thm 
morals,  than  for  their  talents ;  that,  if  parties  will  attend  t» 
their  rights,  in  those  Courts,  and  should  not,  from  way  bm- 
terial  circumstance,  be  able  to  obtain  justice^  on  die  fir^t 
trial,  another  may  be  had,  before  the  same  tribunal;  thctt 
must,  after  this^  be  but  litde  pretence  for  coming  into 
equity  ;  but,  if  in  those  Courts,  the  parties  will  not  attend 
to  their  rights,  they  may  by  their  own  ne^gence,  dose  tbe 
door  of  equity  against  themselves  for  ever :  and  so  I  onkr- 
stand  the  Court  of  Appeals,  in  the  case  of  TerreO  ffgaaOt 
Dkk^  1  CaU^  546.  and  in  Turpin  against  Thomoiy  2  Ben*  ^ 
&f  Minf.  139. 

These  cases  deserve  attention  :  they  appear  to  me,  to  reiih* 
state,  upon  correct  principles,  the  original  line  between  tbe 
Courts  of  Common  Law  and  Chancery,  which,  if  notUoC- 
ted  out,  was  much  impaired  by  the  decision  in  Barret  v^ 
Floydy  in  the  year  1790,  3  6atf,  531.  and  all  that  dassof 
cases  which  followed  upon  like  princifdes,  but  whidi  I  wsm 
consider  as  overruled  by  the  principles  laid  down  in  dte 
cases  before  cited,  of  Terrell  v.  Dick^  and  Turpin  v»  7S#» 
masj  which  I  shall  take  for  my  guide. 

It  may  be  a  great  self-denial  for  some  men  to 
themselves  the  exercise  of  a  pow^r,  of  which  tbeyinvv 
many  examples ;  but  my  mind  is  differendy  organised : 
my  impressions  are,  that  every  public  character 
ptuvue  the  dictates  of  his  own  deliberate  judgment,  adheni| 
to  the  constitution,  and  conforming  to  the  laws,  and  adiiig 
for  the  best  interest  of  the  country,  at  all  times,  witboiitte* 
ing  under  the  influence  of  any  personal  constderatioQ  vtei* 
soever.    With  these  preliminary  remarks,  I  shall  ptoomA 
to  examine  the  plaintiff's  case. 

At  law  he  recovered  all  the  negroes  in  control 
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'vitTc  then  lA  being,  dnd  after  going  through  two  appellate 
Courts,  with  like  success,  he  issued  his  execution,  which 
W3b»  thwarted  by  the  defendants ;  but  this  should  not  subject 
them  to  a  suit  in  this  Court :  because  it  was,  and  still  is, 
perfectly  in  the  power  of  the  pbintiiF  to  obtain  a  due  ex- 
ecution of  the  common,  law  process,  necessary  to  enforce 
his  judgment,  widiout  the  aid  of  this  Court :  for  there  can 
be  no  doubt,  but  that  the  Court  of  Law  would,  aU  it  still 
will,  see  to  the  due  execution  of  its  own  process,  and  not  su& 
fer  it  to  be  abused*  The  plaintiff  then  might  have  asked 
'  leave,  as  he  still  may,  to  quash  the  writ  of  distringas  only ; 
and  he  imght,  as  he  still  may,  eithei*  by  a  rule  of  Couirt,  or 
by  a  scire  fodas  at  law,  obtain  an  ordet  for  the  identical 
negroes  in  the  hands  of  the  purchasers,  without  going 
through  all  the  tedious  forms  of  the  bw  again.  And,  as 
to  their  hires  since  the  verdict  at  law,  in  the  County  Court, 
I  shall  only  lay^  that  if  the  plaintiff  is  entided  to  any  thing 
on  that  account^ ,  an  action  a^law  is  the  pix>per  remedy ; 
and  so  with  respect  to  the  negro  born  since  the  judgment. 

I  shall  not  say  any  thing  as  to  the  damages  and  costs,  as 
the  amount  thereof  is  acknowledged  by  the  plaintiff  to  have 
been  received. 

It  is  also  unnecessary  to  say  how  far,  to  avoid  circuity  of 
action  at  law,  a  party  might  be  justified  in  applying  here  : 
since  it  would  have  been  much  cheaper  for  these  parties 
to  have  had  two  suits  at  law  in  their  own  neighbourhood^ 
than  one  here :  upon  the  whole,  it  appears  to  me  that  the 
plaintiff's  remedy  at  law  was  too  free  from  any  difficulty  to 
have  made  it  necessary  for  him  to  come  into  equity. 

But,  one  wOrd  as  to  the  mode  of  excepting  to  the  juris- 
diction of  the  Court  2  it  should  have  been  by  demurrer ^  and 
not  by  pka. 

The  distinction  is  this  ;  that  where  the  objection  to  the 

jurisdiction  of  the  Court  appears  on  the  face  of  the  bill  it* 

self,  the  proper  mode  of  defence  is  by  demurrer  f  but 

where  it  does  not,  the  objection  should  be  made  by  flea  3 

but  this  is  mext,  form,  and  makes  no  difference,  since  the 
V0L.IV.  10 


474    S^erior  Court  ^  (Mfteery  fir  thd  MUchmmi 

^iMo '       objeaioir  might  hare  been  taken  at  th6 bar ;  as  it  may  in  A 

s^^MT^^    cases  where  it  would  be  proper  by  demurrer  .*  and  so  it  fa» 

AkJerMMi     been  ruled  on  serend  occasbns  in  this  Govt  woe  roy  time, 

Bigm  nd   and  lately  confirmed  in  the  Court  of  Appeals,  in  the  case  of 

Polhrdy,  PiatersoH^s  AthmniatreUore^  ^  Nen.  &  Mumf^  ST. 

BUI  ditfmiased* 


^^^^^  Wingfield  against  Crenshaw. 

A  Coart   of      THE  defendant  was  the  owner  of  a  grist  mill  on  Amk^ 

JEqidtif  ought  ^ 

not  to  inter-  awut  tivtv  itt  ffoTWver  Coun^,  and  the  plaintiff  applied  tn 
auK  of'a  nni^  the  Court  of  that  Coun^  in  18M,  for  lea?e  to  build  amiil 
whmthe^  ^^  ^  »"A^  i^ver,  above  the  defariant^s  ;  andtfaedrfrndit 
S3^"mm":f:  applied  for  leave  to  raise  hb  dam ;  and  whib  tbtir  applica. 
tt^  ^  n-  ^^^  ^^'^  dependmg,  die  defendant  raised  Jna  dam  two 
medy  untU  ir-  feet,  to  the  prejudice  of  the  plaintiff^  who  fisd  this  Uil^  an 
jury  might  be  which  he  Stated,  that  the  water  was  thrown  bade  wpmt  tm- 

done 

plantatioo,  which  affected  the  htahh  of  hia  hmStff 


covered  bis  mill-seat  fourteen  inches,,  which  wasdoaeso 
prevent  him  from  building  a  mill ;  and  prayed  fisr  the  ajaa»w 
fnent  of  the  nuisance,  and  for  an  ii^un^ion  to  pneveat  die 
defendant,  in  die  mean  time,  from  the  use  of  the  watA 
1\it  Court  at  first  denied  the  motion ;  but  afterwards  made 
a  rule  upon  the  defendant,  to  shew  cause  against  graating 
the  injunction. 

By  the  Chancellor.  It  is  agreed  upon  both  hands,  that 
the  plaindff  has  a  suit  at  law  against  the  defendant  abaot 
this  very  matter ;  and  I  Mn  very  clearly  of  opfaiioo, 
every  thing  which  I  have  seen,  that  these  parties  { 
the  proper  tribunal :  for  although  this  Couit  anight  iatsifsao, 
in  the  case  of  9l  nuisance  where  there  is  a  Aagf)aat 
of  private  right,  attended  widi  public  injury,  wbrn 
would  neidier  afford  an  immediate  nor  an  ade^piace 
until  irreparable  injury  might  be  done,  3ret  this  is  aoe  oM  af 
those  cases.    For  this  reason,  the  rule  must'be  disduaytl 


...^^m^bL^J 
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>  Anderson  against  Anderson  ct  al.  term,  1809. 

V 

IN  thU  case^  Ac  oolyauestion  made  at  the  bar  wai,  A  creditor  td- 
whetfaer  a  creditor  could  be  allowed  to  prove  his  debt,  be-  upbintifr  for 
fore  the  Commissioner,  upon  filing  his  bill  for  that  purpose,  obtttiQing  m 
and  before  the  cause,  as  to  him,  was  set  for  bearing,  in  the  J^^^^^bte 
regular  course  of  the  Court,  as  to  other  suits.  ^"Jjf^  hb^bUi) 

at  once  prove 
his  elaim  be- 

By  the  Chancellor.    The  creditors  of  Richard  Anderson  foi-e  •  Com- 
are  entitled  to.  the  proceeds  of  his  estate,  in  the  hands  of  the  whom   the 
Commissioners,  who  made  sale  of  the  same,  under  a  former  raajThat^^^' 
decree  of  this  Court,  since  which  several  creditors  have  been  Ij^Si^?' wait- 
admitted  as  plaintiffs,  upon  filing  their  bills,  and  agreeing  JIJ^^^JJ,  ^^o 
to  contribafte  ta  the  expenses  of  the  suit :  they  are  all  equally  ^>  '^ ' 
interested  in  having  a  speedy  report  from  the  Commission-  <or  hearing  in 
er^  attended  with  as  little  expense  as  possible  ;  and,  as  there  eoanc  of  tb« 
can  be  00  doubt  but  that  in  a  scuffle  among  credittnrs  about 
ibnds,  they  will  sufficiendy  guard  the  interesu  of  each  other, 
I  conceive,  that  thit  case  formt  aa  exception  t^  every  other 
Glass  of  cases,  and  that  a  creditor,  under  such  circumstances, 
naay  at  oace  go  before  the  Commissioner,  and  have  hia 
claim  stated,  subject  to  exceptions,  as  in  other  cases. 


Rose  o^aw<  King.  tf^m, 

TO  tbe  bill  in  this  case  there  was  a  special  demurrer^  After  apeeiai 

which  the  Court  inclined  to  consider  as  sufficient,  and  the  bUUthTpW 

plaiotiff  moved  for  leave  to  amend  his  bill  in  order  to  re-  [^yj**^©***^ 

mave  the  olueotion,  to  which  The  Cfumceihr  said  there  could  ^<^°^>  ^  P*T- 

*  mcnt  of  costs. 

be  no  objectioa,  upon  payment  of  costs ;  ^nd  so  it  was  of« 
dered  accordia^y* 
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«S£?^.  J<Aiwton  €^aimt  Bower  e^  cd. 

See  peet,, 

Fnotioe,  SXJiTTS  moyed)  in  th^  case,  for  a  rule  opon  the  phintiff 

puaotiir  u^^  to  ehov  cause  iiffay  a  suit  bnmght  by  the  {dadntiflF  on  tbe 
|^|>eeediiig  i«  CfaanceTfr  Side  of  die  Coi^iity  Court  of  Prince  WiUkon  ^gmal 
on  the  eqi^ty  the  defendants,  for  die  saf^e  cau^  of  action,  riiould  not  be 

^e  of  aCoun-  '  . 

tf  Courts  for  di^miss^  in  ^t  Court,  if  d;ie  plaintiff  preferred  prosecuting 
oaose  of  to-  his  suit  m  diis  Court,  and  so  vhc  versa. 

tioiu 

By  the  ChmceUor.    The  rule  may  be  made  in  order  tq 
setde  the  practice* 


September  AnonjrmOUS. 

term,  1809.  T 

On  %  uii  ta<  IN  seyeral  causes,  during  the  present  term,  where  the 
•ed,  Uie  p£uV  biHs  had  been  taken  aa  confe^sed^  final  decrees  were  nioved 
Sn*"a*^n^  for,  withouf  pTOof  in  some  of  the  causes,  and  without  the 
^"fiUng^'wi'  documents  referred  to  by  the  bilb  in  some  othei^ t  and 
doeoments,      whether,  under  such  circumstances,  decrees  couid  foe  cnter« 

and     proyiog  .        .  ^  ' 

hl»oMe.         ed,  was  die  question  of  which  the  Court  toQk  time  to  consK 
der ;  and  now, 

By  ike  Chancettor.  At  law,  if  a  defendant  makes  drfauk^ 
in  any  action  of  debt,  founded  upon  a  bond,  sihgle  bill,  pro- 
missory note,  or  other  writmg,  signed  by  lumself,  for  the 
payment  of  money  or  tobacco,  judgment  may  be  entered 
thereupon  for  the  same  with  interest ;  but  if  die  bond,  bill, 

*  *  •  * 

note,  or  other  wriung  be  not  filed,  no  judgment  can  be  en- 
tered ;  and  so  in  equity,  if  a  suit  be  brought  to  feredbse '% 
mortgage,  and  the  bill  be  taken  o^  tonfened^  a  decree  Biay 
be  entered  accordingly ;  but  if  the  deed  of  mortgage,  re- 
ferred to  by  the  bill,  is  not  filed,  no  decree  can  be  entered* 
Again,  at  law,  an  action  on  the  case  for  money  had  and  re- 
ceived is  brought,  and  a  judgment  by  default^  and  a  writ  of 


Ih^Siidand  ^M  Vtar$o/tJkCkmmmt»eakh.  ATI 

inquiry  arvanfcdj  directiDg  a  Jury  to  ascertam  the  dama-       ^i£^' 

ges,  upon  the  executioii  thereof^  the  pbio^  c^not  recover    v^rx^ 

more  than  what  he  can  prove,  and,  if  he  it  without  proof,  he   Anonymwn, 

diall  not  have  a  verdict  for  more  than  a  cetU*    And  ^o  in 

equity,  if  a  suit  be  brought  for  the  setdement  of  accounts 

whkh  could  m>t  be  done  at  law,  and  the  defendant  makes 

default^  yet  the  plaintiff  shall  not  have  a  decree  without 

proof ;  and  for  that  purpose,  the  leg^lature  hath  provided, 

that  ^  the  plaintiff'  may  hqpp  a  general  commUaion  to  take 

depositions^  or  he  may  move  the  Court  to  bring  the  defendant 

in  to  answer  interrogatories^  at  his  election^  and  proceed  onto 

a  hearing  /'  so  that  the  fair  construction  of  a  judgment  by 

default  at  law,  or  biU  in  equity,  tqken  as  confessed^  is,  that 

the  plaintiff,  in  either  Court,  can  recover  no  more  than  be 

can  entitle  himself  to  by  proof  to  be  obtained  accordbg  tf> 

the  course  of  the  Court,  which  imposes  do  hardship  upon 

him,  as  in  either  Court,  ii^  case  of  an  issue^  he  would 

have  tp  prove  bis  claim  i  and  the  judgment  by  default  i^ 

law,  Oft  the  bill,  as  CQ^essed  in  equity,  osXy  fixes  the  period^ 

beyond  which  the  plaintiff  shall  not  be  delayed  in  obuunhig 

hb  proqf^  and  proceeding  ^  onto  a  hearing*^ 

The  motions  for  decrees,  under  such  circumstances,  wef:e 
denied,  and  the  bar  requested  to  take  notice  that  the  pracr 
tice,  in  this  respect,  was  now  setded. 


Winston  against  Campb^l,  Pehmar^ 

'^  '  '   '^  term,  ISUt 

Campb^dl  la^amff  Winston^ 

ONE  of  the  defendants,  against  ^homdiere  had  been  an  As  uiBwer, 
interlocutory  decree  during  his  minority,  was  allowed,  upon  fcaa^  m^  lie 
comiog  of  full  age,  to  amend  his  answer  upon  motion.  ^uon,'  whoi 

he  AtHliii  til« 


v^ 
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J!^^ix  Cutting  et  Ux.  against  Carter. 

THIS  case  was  sent  to  the  ChanteUor  in  the  last  vaca- 
tion, for  an  order  for  an  account,  while  the  cause  stood  at 
rules* 

By  the  Chancelhr.  An  order  for  an  account  is  not  to  be 
made  as  of  course^  and  should  not  be  directed,  but  upon  a 
hearings  unless  the  parties  consent.  The  application  was 
therefore  premature ;  but  where  it  would  be  proper,  as  for 
instance,  in  all  cases  where  the  cause  is  ready  for  a  decision, 
which  cannot  be  had  without  an  account,  it  should  not  be 
directed  in  vacation,  without  nothe  to  th&  adverse  party  or 
his  counsel. 


Ttkrwp  Bass  aicainst  Bass. 

urn,  uia  ^ 

1.  A  bill  for  THE  bill  in  this  case  was  filed  to  recover  some  negroes, 
MtT^iB^otaet  to  the  recovery  oi  which  at  law,  there  was  no  other  objec-  ^ 
JtSSff'?*  ^*°"  ^^^^  ^^^  want  of  a  Tiame  to  a  child,  and  the  profits  of 
bf^ettSuIlK^  ^^'^  ^^^  mother ;  of  all  which  the  bill  sought  a  discovfry. 
^  db^nlrr  T^^^j^'^'^^^^tioti  of  the  Court  was  objected  to  by  the  answer, 
aoaghtfor.  It  and  that  was  the  only  question  argued  and  submitted. 

does   not  He,  '    *  ^ 

therefore,   to 
the 


name  of  a  ne-  ^J/  the  Chojicelion  That  an  action  6(  detinue  might  be 
SSiM^mother  maintained  at  law,  for  Doll  and  her  in/ant  child^  I  have  no 
thM^<«°^  doubt,  as  thi^  would  be  as  good  a  description  of  the  lotto- 
''h^  ^  as  the  name  would  be  ef  the  former;  and,  therefore,  the 
•re  the  beat  judgment  might  be  specifically  executed:  so  Uiat  the  want  of 
a  name  to  the  child  was  no  ground  for  coming  into  equity : 
Jt  ^Sftr^  ^^  **  ^^  ^^  profits,  a  jury  are  always  the  best  judges  of  Ac 
uOned^for^n  ^"^  wortb  of  uegrocs :  so  that  this  affords  no  ground 

infant   negv 

child  •f  9uch  a  mother^  wkhoat  any  other  description. 
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The  rule  is  this,  that  vrhcrever  a  party's  right  depends  upon  ^**5JJ;J^*^* 

a  discovery,  a  Court  of  Equity  hitA  jurisdiction :  but  whcr* 

ever  a  discovery  is  sought  for,  without  which  it  is  apparent 

upon  the  bill  itself  that  the  plaintiff  may  proceed  at  law,  it 

shall  not  entide  him  to  relief  in  equity,  though  there  be  no 

demurrer.    But  wherever  a  discovery  is  sought,  which  from 

the  face  of  the  bill  gives  to  the  Court  of  Equity  jurisdiction^ 

there  it  will  be  sustained,  unless  it  be  taken  away  by  a  pletu 

Now  it  is  clear  to  my  mind,  that  the  discovery  sought  by 

the  present  bill,  was  for  no  other  purpose  than  to  attempt  to 

^e  jurisdiction  to  this  Court,  and  that  without  such  disco- 

very  J  the  plaintiff's  remedy  was  clear  at  law. 

Bill  dismissed,  without  prejudice^  with  costs. 


Verdier  against  Hume  and  Hume.  /erST'isia 

THERE  was  an  injunction  in  this  case,  as  to  35/.  17s.  A  rerdiet 
part  of  a  judgment  at  law  against  the  plainiiff,  in  favour  of  bw,  <m  tb« 
one  of  the  defendants,  which  the  bill  alleged  was  won  at  l^^Hll^e^wii^* 
gaming,  and  that  the  judgment  was  obtained  upon  the  tes-  IJ^er(wiMBii 
timony  of  the  other  defendant,  who,  it  was  alleged,  was  a  jj®^  ^Uiu*^ 
partner  of  the  plaintiff  at  law,  of  which  a  discovery  was  ??**TTJJ?  ^ 
sought.  The  aiiswer  denied  the  partnerships  or  that  any  partner)  h 
money  was  won  at  gaming.  The  proof  was  clear  that  a  part  dktM,  tbMaM 
of  the  SSL  17s.  was  for  money  won,  and  that  the  defendant,  and  a 
on  whose  testimony  the  verdict  was  found,  proved  the  whole  ' 

demand :  and  now  a  motion  was jmade  to  dissolve  the  in- 
junction. 

By  the  Chancellor.  The  verdict  in  this  case  stands  upon 
this  testimony  of  a  witness  who  proved  the  demand,  and 
who  has  denied  in  his  answer,  that  any  part  thereof  was  for 
gaming,  notwithstanding  the  proof  to  the  contrary  and  his 


480     Superior  Court  qf  Chancerff  ftn-  t&e  Bwkn^md  Du^ 

'*»*^AmY,  knowledge  of  the  fact :  a  verdict  therefore  undtf  sudi  dr- 
s^^srs^    cumstances  ought  not  to  be  relied  upon,  and  a  new  trial  was 
Verdicr      ordered. 


V. 

Home  and 


jS^^'uSo.  Minor  against  Jones. 


A  pTgr<ia  IN  this  case  it  was  stated  and  admitted,  the  process  to 
tff  ivJWk  revive  had  been  executed,  but  not  returned ;  and  the  ques- 
Ipwed  'one  '  ^<^  ^'^^t  whether  the  party,  on  whom  the  process  had  be^n 
^J,*f^*^  served,  should  have  one  term  to  prepare  himseU  for  trial, 
siieb  pcoMM,  ^m  the  return  day,  or  from  the  time  when  the  order  of  re- 
trial.  vival  mi^t  be  made. 

■ 

By  the  Chancellor^    From  the  return  day. 

jWm«^         Vaughan  et  Ux.  against  Wilson's  Executor. 
1.  A   bm      UPON  the  death  of  the  pbtntiffs  and  the  executCM*  of  die 

ciT  revivor  it 

vBnecesMry,  defendant,  a  sci*Ja*  was  issued  in  the  name  of  the  admipiW 
Kviv^of  the  trator  of  the  wife^  as  she  ^rvrv^^her  husband,  a|^kinst  die 
r'/c^'/S^  administrator  of  the  executor  of  the  defendant ;  to  which  it 
^Dt  '^'  ^^'^  objected,*  upon  motion^  that  the  sci.fa.  should  be  SmiM' 
€v/,.  for  the  want  of  a  £i/L 

S.ObjeetiOnt 
to  atore  fa- 

eattoreThre^      By  the  Chancellor.    The  sci.  fa.  is  riven  by  ari 

snit  cannot  be  j  o  j 

made  «i»  mo-  assembly,  and  a  bill  is  not  necessary,  where  nolMng  batte 
be  bj^Lo^or  Q^^re  revival  is  sought.  But  the  defendant  may^^tedlnvr 
v^^S^hea^  ^iemur  to  the  set.  ^  as  he  might,  before  the  act,  to  a  bB 
d?iiot*e5uS  ^  revivor ;  and  so  at  the  hearing,  if  die  party  do  \ 
^^fVtl^i  tic  himself  td  revive,  the  suit  may  be  dismissed, 
■wijbe  dia-      But  to  take  up  the  subject  out  of  order,  and  to 

tibe  sd^fa*  on  moti^n^  for  the  want  of  a  bill,  Would  bft^be* 

■Mtuircb  if  not  improper. 

KotiOB 


#<. 


t 

I 


Ih  19^  ^dnddsd  Teats  if  tf»  CdrrndftauMfh.  4ii 


Bed  qg^omf  Gibsoiu  JJf*^, 

^V9m  to  stay  prQctedbgi  at  law,  OQ  the  iMual  terms,  until  the  •wMtkd|^itf^> 
answar  came  ia^  which  wa»  filed  on  the  first  day  of  this  m  rf  Seal 
■sood^)  and naw  a]Mtio»  was  aiAda  to  diuohe  the  injuno>  ^omt,  mt  m 

^^^  end  wbM  Um 


iof  lo  Ibttt  it 

By  the  ChanceUor.    The  motioa  should  have  been  to  re*  fi^*  tiMdete- 

^       '  dant  to  nofis 

b%9tau  die  kijanctioay  or  it  waa^  of  course,  at  an  end^  and  to  dmeh$s 
fbc  clerk  might  g^e  a  certificate  thareof^  as  in  the  case  of  txWmmj  mofe 
91V  actual  diaaobdkmi  for  it  was  net  miended  to  avoid  in* 


gDjrcasei  the  cffsst  of  die  a^  of  the  le^pslature,  by  changing,     ^  ^tw!wl 
die  form  of  the  pracdce :  and  a  case  like  the  present  is  to  jonetkMi  te 
be  dismissed^  under  the  act,  as  if  the  injunction  had  actually  the  bm  b  to 
bwn  dh9ohet/y  uaiess  cause  be  shei^  against  ity  sii  itt^  eAer  wMtortheMt 

of    trntaMfp 


botbtiTB  i«ftiaitHottkeeBtahif  t0»m  after fooHSfift- of tlie«w«er. 


Bmwn,  Rives  &  Co.  aguimt  Wilaon.  JSJ^. 

THERE  waa  an  dcder  in  this  case,  at  h»l  Sepiemh^  PnotiM  •■ 
term,  that  the  defendant  should  come  into  Court  to  answer  ^e^'d^^i^ 
interrogatarieSf  upon  oath,  as  he  had  not  answered.  To  iT  *  ?^^r 
Ibis  term  he  sent  his  answer,  (o  which  there  was  an  objec-  loterrosato- 
tioB,  as  being  insufficient,  and  a  modon  was  now  made,  to 
bring  him  in  by  a  messenger. 

J3y  the  Chancellor.  The  answer  may  be  received^  with 
liberty  to  except  to  it,  since  the  order  of  the  last  term  was 
not  peremptory  ;  in  which  case,  the  answer  could  only  have 
been  received  with  the  leave  of  the  Court. 

For  the  fixture^  the  order  wiU  be  to  bring  the  party  inland 
i  wyeeeeriger  wiU  be  sent  for  that  express  puipose  in  thefint 
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Ft 
term 


nTiJit. .  Chapman '  agcnmt  Tuberville. 


T»rmctioe  m       J  jj  ^f^jg  ^ase  one  of  Che  defendants,  who  is  an  infiEoit,  had 

appointing  ,  '  ^ 

grmrdians  to  '■  ^  guardian  appointed  to  defend  him  ;  and/fcr  some  reasons' 
which  the  guardian  asaftgued,  the  Court,  at  his  instance  ** 


charged  the  order-,  and  now  Mr.  £©«* -moved,  that  as'h' 
was  the  interest  of  the  infant's  friends  to  decline  his  defente,* 
in  order  to  keep  the  plaintiff  out  of  his  rights,  the  clerk  of 
this  Court  should  be  appointed  as  the  standing  guardian^ of 
the  infant  suitors,  or  that  the  last  order  should  be  disdiaf- 
ged,  so  as  to  leave  the  first  in  force  ;  but  this  Was  ofcjeeted  to' 
by  Mr.  IVtlUamSy  upon  the  ground  that  the  g;uarcfian  btdtt 

* 

conflicting  interest  with  the  infant,  and  so  thediuthad  tMA 
for  about  a  year.  ,- .  • 

By  the  Chancellor*  The  usual  practice  ia  this  Cotat-haa' 
been,  to  appoint  a  friend  to  defend  an  infant,  and  I  see  noh 
necessity  for  departing  from  it :  and  unkss  the  guardian 
who  was  appointed,  can  find  some  other  friend,  who  will 
act  for  the  infant,  the  last  order  may  be  discharged  ;  &»-  it 
really  does  seem  as  if  there  was  some  coUiision  m  ftis  case, 
from  the  great  length  of  time  it  has  been  in  this  situation. 
No  other  person  was  named,  and  tlie  last  order  was 
ged.        • 


Jn^^nio,  Plain ville  against  Brown  et  aL 

AcommiMion       THE  plaintiff  moved  for  a  commission  irt  this  case,  to 

to      examine  .       \  •  , 

one  of  the  de-  examine  one  of  the  defendants  as  a  witnesb,  saving  all  just 

feodanu      at  . 

a    wknest,       exceptions. 

ahoald    be  a- 
vardedoothe 

SaUitiff^^ai**a       ^^  ^^^  Chancellor.     Let  the  commission  go  as  a  mat* 

matter    of        ^  ^f  coUfbC. 
coune,  taving 
all  jusl  excei>- 
tioni. 
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Harrison  against  Morton.  term,  isiu. 

Mr.  LOCKETT,  an  attorney  at  law,  by  counsel,  moved  \J^  S^S^ 
to  be  made  a  defendant  in  this  case,  as  being  interested  in  M^tkjendau 

^  It  not  regular. 

the  judgment  at  law.  But  in  eme  M 

an  injimctimt 
'    if   it    appear 

Mr.  Wickham^  the  counsel  for  the  defend  an£,  opposed  the  .o^  .  mafin^ 
•motion  upon  the  ground  of  irregularity.  '    Jt^^i|J2^  jjj 

the  Mitgeet  of 
eantroTen]r» 

By  the  Chancellor.     It  is  true  that  this  is  not  a  regular  «»»•  ^«*  ^ 

*'  .  ^  .  ^  order  iMe  iil- 

motion,  but  as  this  is  an  injunction^  if  the  counsel  for  Mr.  junction  to  te 
Ijockett  can  satisfy  the  Court  of  his  interest  in  the  judgment  i^m  the  piain- 
at  law,  the  Court  will  order  the  injunction  to  stand  atssolved^  his  biii»  and 
unless  the  plaintiff  will  amend  his  bill  and  make  Mr.  Lock*  defendant^  ^ 
rtt  a  party. 

The  proof  was  offered  and  the  plaintiff  moved  to  amend 
accordiBgly,  which  was  allowed. 


Turpin,  Administrator  of  James,  aminst  Jefferson,       February 

*^     '  ^  term^  1810. 

The  biR  in  this  case  was  filed  for  an  injunction,  which  Aaer  a  biii  of 
was  awarded,  and  the  cause  now  stood  upon  an  order  ta-  heen*^  Uiken 
ling  the  bill/(?r  confessed^  and  a  motion  was  made  to  dis-i  ^iZ^ti^ii 
charge  the  injunction,  upon  the  ground  that  if  was  impro.  ^l^%\^^^ 
yUcntly  granted.  t^HX"^. 

fendant  to  dis- 

charce  its    as 

By  the  Chancellor.  I  had  very  great  doubts  at  first  about  haring  been 
granting  the  injunction,  but  as  the  defendant  \i  in  contempt^  awarded.*"  ^ 
3ucl>  a  motion  comes  from  him  with  rather  a  bad  grace. 

Motion  denied. 


4H     Suptme  Cmi  qfOhwteri/  fir  fhtt  MkHmmHHHlHtt. 


wmkhmvtm  and  the  eiuse  w^  sent  back ;  and  now  Mf*  ffmf  IVimvd,  p 
jwi^tj  ^  the  pliuntiff  was  not  an  inhabitant  of  tfiis  Comnoovrtaldii 
Sl^^SLf  A»t  b^  irfmild  bi»  ?vM  19  i«(Wity  iK»t  p^  of 

rf  %Sl?  *^  ^^^"*  ^^  Appeals. 

^S$S^**^  ?^8  the  (biTif^r  pan  pf  thi#  iP9^Q<i,  4Qf»  WH  wiMi^  ihe 
bitter^  w4  therefore  it  mw^t  k^  jmwid^ 


JTt^a  Fisher  a^rd,,,*  Fi»h»=r. 

After  a  de-  THERE  was  a  decree.  Iv  SO  accoant»  in  this 
eouDt  ai^inst  against  one  of  the  defendants,  who  was  mosyHm^i 
tho  b  ^e^  report  of  the  CommissioD^,  ^4  the  c»m  Xtmiy  iof^  i 
^^pon  oMie  ^^  ^^^^  ^^  defendant  moved  for  leave  to  file  his 

Commissioii- 
«r»  «u«h    de« 

*»«^nt^^^w      By  th^  QhanceUor^    If  Aft  ai>«w«r  hftd  b^^  (led  in  the 

to  ifoiiit  an-  risgular  course  of  the  Co\irtf  %x%  noionths  woi»)d  havt  bec« 

i^Mi^,  thajt  allowed  by  the  act  of  asaemUy^  to  the  d^odant,  ffter  ft- 

SsitythttiiS!  pUcatiop^  to  take  his  testimony,  and  to  pr^pgre  lor  ^  trial  ^ 

'  but,  as  the  defendant  is  io  canHmfft,  he  can  only  be  allowed 

tp  file  U9  ansfffeti  vtpo^  cxm^H^Ot  4iat  nhft  triai  a^  aoi  ba 

d^laye4  hy  4»  gepi^r^  yrpt|(«|QP|  vrMcb  m^  ^  HM  in 

Courtf 


Jk  thfSStiand^Sd.lCmrs  k/Ma  Cpmmameakh.  4as 


Gvwubow  agamit  Covtto  et  aL  ^TSSl 


term,  18UL 


4111  At  •mi  A^g9at^  t799ritfuim  Cdutis  executed  three  t^^J^!!;^ 


•eUlOTMnt  om 


mmler  seal,  to  JSTieib  and  CampbeU^  for  154/.  §9.  4dl  a  wife   witk 
i>fh»f>ldl  loterai^  pifable  on  the  1st  day  of  Sefiiemier,  hwAmnd   Imd 
laOOb  1901^  md  1802,  in  which  he  bound  his  heirs.    On  !Su^J!|^^ 
the  aaase  day,  these  notes  were  assigned  to  George  Green^  wSma^ImIi^ 
Jliw^  with  an  evyveM  liability^  by  the  assignors,  in  case  of  2|^][^^^ 
Cavm^  iiMolvency ;  and  in  May^  1802,  and  Starchy  1805,  ^^2*||^^ 
Judgmtnca  were  obtwied,  upon  them,  against  CoutUi  and  twfcio&fe  cim^ 
in  yvkf^  1806^  tficse  jadgments  were  transferred  to  Dn  ^jtotfa^yiid 
y timet  Greeuhaw*    On  the  S9th  August^  1 799,  Cbr/(^  made  to  oradinft. 
a  mortgage  for  some  Kentuciy  lands,  to  George  Gre^nhaw^ 
to  secure  die  pa3rment  of  those  notes ;  and  it  was  agreed 
that  he  might  sne  ai  law^  or  m  equity^  but  not  in  die  latter^ 
until  after  the  S9th5'((;)Wffin^,  1804.     On  the  10th  iSe^<fm« 
her^  1799,  Coutis  made  a  marriage  setdement  upon  a  wo- 
man, with  whom  he  had  long  lived  in  a  state  o{ fornication^ 
alid  by  whom  he  had  several  children,  for,  and  in  considera* 
tion  of  dieir  intended  marriage,  which  was  celebrated  about 
the  17th  of  the  same  month.    By  the  setdement,  Coutts 
conveyed  the  whole  of  his  estate ;  1st.  For  the  use  of  him- 
self,  until  the  marriage ;  2d.  For  the  joint  use  of  both,  and 
for  their  cluldren ;  Sd.  If  he  survived  her^  for  his  support 
out  of  ^  rents  and  profits ;  4th.  If  she  survived  A/m,  for 
iltut  payment  to  her,  annually,  of  150A  for  her  life,  in  lieu  of 
htr  dower ;  and,  5tb.  On  the  death  of  both,  to  be  divided, 
as  dh-etted  by  the  articles,  among  the  children  of  the  mar- 
riage.    After  diis  Coutts  made  his  wiU,  and  confirmed  all 
Ae  ftrovMona  of  the  marriage  articles,  and  then  devjised  a 
small  real  estate  to  his  wife  and  her  heirs,  and  all  the  rest  of 
his  estate  he  devised  to  his  children,  appointed  executors,, 
gnd  died.    Under  these  circumstances,  the  biS,  in  thiscase^ 
was  brought  to  set  aside  the  marriage  articles,  as  being 
pqhinianfy  and  fraudulent  as  to  creditors,  and  to  be  let  in 


Greenkow 

V. 
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^^^^^0^^*  for  a  satisfaction  of  the  judgments  at  law,  out  of  the  real  and 
personal  estate  of  the  said  Coutts.  To  this  it  was  obfccted, 
1st.  That  the  marriage  articles  were  esitered  into  fior  a 

Coutts  et  ai.  valuable  consideration  ;  and  2d,  That  the  monffifjisd  lands 
had  been  lost  by  the  negligence  of  the  moisgiigQey  %f  the 
non-payment  of  taxes ;  and,  therefore,  he  sbpukllie  i^^r'^Wff- 
able  for  the  value  of  the  lands.  These  points  were  aqpied, 
and  submitted. 

Bt/  the  Choficellor,    There  can  be  no  doubt  but  auraages 
for  the  benefit  of  society,  is  a  good  consideration,  vilierr 
there  is  any  personal  inducement  to  it,  but  where  these  i$ 
pot,  it  should  not,  of  itself,  be  darned  Sigood  omsideraiiffM 
against  creditors;  and  more  especially  in  the  preacntjcasct 
where  the  parties  lived  in  open  violation  of  the  laws,  and  to 
|the  evil  example  of  the  whole  communiQr.    Wouldit  npt  be 
nAonstroQs  to  say,  that  CouttSy  who  was  really  an  old  man, 
far  beyond  the«prime  of  his  life,  after  so  many  years  t^pent 
with  a  woman  in  a  state  oi fornication^  should  be  aUowj^l  to 
avoid  the  payment  of  his  debts,  by  entenog  into  a  marru^ge 
contract  with  her  ?     What  was  the  inducement  to  it  but  to 
avoid  his  creditors  I     Attend  to  the  circumstances :  Qp  the 
29th  of  August^  1799,  the  debts  were  contracted;  on  the  10th 
September  following,  a  marriage  settlement  was  entered  into; 
and,  on  or  about  the  17ih  of  the  same  month,  the  marriage 
was  actually  Celebrated ;  the  consideration  of  which|  was  the 
settlement  of  all  his  estate  for  die  purpose  above  mentiQDed^ 
and  the  children  of  the  marriage,  all  of  whom  were  bomb^ore^ 
and  not  afterwards.     The  case  is  too  palpable,  and  the  cape^ 
relied  on,  do  not  apply.     Every  aspect  of  the  record  shows 
that  Coutts  had  increased  his  estate,  at  least,  to  the  anxHmt 
of  these  judgments,  with  a  clear  intention  not  to  pay  tfaem^ 
and,  although  the  agreement  may  be  good  as  between  the 
parties^  yet,  as  to  creditors^  it  is  void. 

As  to  the  mortgage  subject :  it  was  the  duQr  of  Coutts  tp 
pay  the  taxes  ;  so  that  it  was  his^  and  not  Greenhoxv^s 
gleet  that  the  land  was  lost. 


.  Tbfc  d«cwe  mty  be :    ',  '  ^""iljii^*''* 

,  1«  :11ifi|^ibo<marmge  articles  are  to  be  considered  vpidv  ^^^^^v^w 

ai  to  CMditQfl^  Greenhovr 

,^^Tk9X*^l^t%tQmor9  settle  their  accounts  of  admk^U-  Ooatuetat) 

..  a«  Tha^  the  legatess  render  an  account  of  the  personal 
esti|e;recci¥ed  by  eacb- 


>»^ 


Johkiston  agaimt  Bower  et  al.  ,^''**'^ 

:.       ,  See   ante,   p. 

.   s^  476. 

>  THEytdi^  maAe  in  tbid  cause  at  the  last  term,  was  now»  A  ^ea  to  the 
on  the  mouon  of  Mr.  Botts^  discharged,  and  The  Chancd'  {j^    ^Coart 
hr  said,  that  a  plea  to  the  jurisdiction  of  this  Court,  of  the  ^e^nV^'  t 
suit  depending  in  the  Court  below^  was  proper  j  and,  there-  J^^rt'for'iSe 
upon  the  plea  was  filed,  and  referred  to  a  Commissioner  of  f*"«  matter, 

*  ■  '  b  proper. 

the  Court  to  report  upon  the  fieicts. 


Owen  against  CogbiU  et  al.     .  .  J^^sTo.  * 

•   yOHif  COGBILL  died  intestate,  seised  of  lands  in  fee-  Construction 
simple*     Befoi'e. his  death,  one  of  his  nephews,  T/^^miU  W*'  desoent^^sto 
Cc^bUl'y  died  intestate,  and  left  ^Ja/A^  Wihpn  CogbiU,  his  onty  {SSeridng  uie 
chiUy  an  infant  of  very  tender  years,  who. survived  the  fint  f*^iJ^*^iw* 
intestate;  and  died,  kaving  her  mother  aiyl  an  aunt,  the  on  whom  it 

c  e  •  descended 

only  sister  of  her  father ;  there  being  no  grandfather  or  from    tke 
grandmother  on  the  father's  side  of  the  infant,  nor  uncles  the  infant. 
nor  their  descendants ;  and  the  only  question  was,  between 
the  aunt  and  the  mother  of  the  infant,  whether  the  former 
should  take  the  wholes  or  a  moiety. 

By  the  Chancellor*  The  act  of  Assembly  of  1785  totally 
abolished  the  common  law,  as  to  the  course  of  descents,  and 
estabUshed  a  new  system*    By  this  act  there  was  not,  per- 


I- 
h 


I 

*  I 


4t»     Supemr  Cmtitf  GimevyJ^m  the  Mkimmi  AMcL 

'**«Jg"*^t  haps,  a  single  case  unprovided  for.    Thk  iMi 


tioBi  6f  die  set  of  17%,  uranr  ofen  ftut*  Ar  vct^f  i7Wi» 
and  form  the  only  exceptions  to  the  general 
GtsM»etrf-  by  the  act  of  ITW;  andf  ivliidi  Aiw  Hie  iwimi 
""""""""""'""^  tion  of  diese  acts  to  be  this,  that  that  which 

witlini  the  cxcfptiofts'y  tnust  be* goviiMd'w^  vitt  golKUl  |M» 
visSORs  of  the  act  as  they  stood  in  -^Mi'df  WV|  Wltt$ 
therefore,  as  {he  u^ant  in  this  case  did  ndt*4erive  bcr  iMir 
from  her^a^A^,  but  itovS^m  \great  unde^  it  b  oot^m-^aas 
within  the'tffth  section  of  the  act  cf  t<ra3,  and  mnst  be  d^ 
dded  according^  M  l&e  geneMi  proviMOMniMeDi;  wlidi 
gives  to  the  mother  of  an  ^atJkaoX  that  to  wUdi  the 
was  entitled,  wftich  ia  dus  ease 
dotted  to  die  acBit* 


^HTvSo.  ^^^^^  agamsi  C$r^cr. 


^•fS""^      BOTTS  moved,  on  hetedf  of  the  defendant,  for  a 
•jttibe    in-  nussion  to  examine  the  pkunttff  de  bene  esee  saving  a&  jost 


Mbirfiuit  M  exceptions. 

ttumiBO    Ui6 
pkdnt^  as  ft 

witaMibths     BytkeOaneeibr.    ThepbintMrha^eUfei^i 

the  subject  of  chr  suit,  or  ht  hnaos;  ifiie-hw^'fcr 
necgnre  evidence ;  if  he  has  not,  Ae  eofo  riiMii  wet  kw 
bresg^  ivbis  name,  which,,  m  any  event:  mabnp  ham.  fMN 
sooalfy' liable  fev'^^jcy  in  oasr  th«  suis  gott 
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Pleasaitts  against  Logan.  «^*^"?u>. 

-IN  this  cue  tbere  had  been  a  decree  in  parL  and  a  long  A^^  puLiiet* 

*^     ^  ^   °    tion  of  d«p(H 

thhe^  had*  ehpacd  smoe  the  cause  had  been  set  for  hearing  titiohs,     and 

ihc  Cftusc  set 

mp&tLZ^fiabteaimn  of  depositions;  and  now  a  motion  was  down     for 

made  by  Mr.  thpttmd  to  amend  the  bill  by  charging  a  new  oi^m^biu^ 

sM  material  fact,  to  wit,  frauds  to  this  there  was  an  ob-  ^H^a^y'^ 

jecridD  bf  Mr*  Ha^^  which  was  subnutted  to  the  Court.  1^1^°*  or  "^ 

•    -     •  eharging   a 

new  fact;  bat 

By  the  OharkeUarm    The  rule  of  the  Court  is,  that  after  a  •uppiement' 

,  ol  buf  may  bo 

Qt  pubUcaikny  and  the  cause  regularly  set  down,  you  cannot  offered. 
omrm/  by  making  parties^  and  cannot  introduce  new  charges, 
or  put  a  material  fact  in  issue  which  was  not  in  the  case  be- 
fore ;  but  you  may  prefer  a  supplemental  bill. 

Motion  denied. 


Chew  afam^^  Hoe.  Fein'uanf 

IN  this  case,  on  the  death  of  the  plaintiff,  a  scufa.  had  ^JJi^i,  ^^ 
been  issued  in  the  name  of  his  executors,  which  was  re-  executors   of 

MiQinistra- 

turned  executed,  to  this  term;  and  now,  Mr.  Stanard^  as  ^^^  ^   term' 

,    .  -  -  ,  ■    after    procets 

their  counsel,  moved  to  try  the  cause.  of  revival  re- 

,  turned,  fs  for 

thffir  Setufitf 

By  the  Chancellor.    The  rule  of  Court,  which  gives  to  (wcfoix?*^ 
executors  or  administrators  a  term  after  process  of  revival  Jr  ^e  caiwe! 
returned  executed,  was  for  their  benefit;  but  they  may 
waive  it  if  they  please,  and  try  the  cause ;  and  so  it  was 
ruled  accordingly. 


Vol.  IV.  8  Q 


A90    Superior  Chm  of  Ckattcenf  fir  «^ 


term,  ISia 


M^Rae  j^fotnff  Birtrs. 


Ta  a  iQit  in      IN  thts  cssc  Mr.  Dotk  proposod  to  taltie  ft  deotl^  «M- 

SSS^STit  (nit  maccounty  to  be  hviediif  the  goodB  toad 

i.  not  regubr  t^stator.    Tkt  ChmceOoT  obieceed  to  it  upon  dns 

cree  to  be  le-  that  if  die  Atcxtt  was  not  satUfied.  die  xhksdiSwmM  hwm 

vied     of    tlie  •  ,        >     .  ^  .     i.__  ^^ 

goods  of  the  to  go  to  law  to  nx  a  devoMkKmty'ot  to  c^me  agaia '«*»  dn 
out   Ml    oc*  Coort  for  an  aoooonty  which  if  directed  iioWf  die 

Cfttftf. 


maybe  2l  personal  oot^  in  die  event  of  assets;  and 
sary,  the  bill  can  be  so  amended  as  toeateodtDdtersJWSiaif 
responsibility.  Mr.  Dade  then  withdrew  hb  profXMCni, 
and  took  an  order  for  an  account. 


February 
term,  18ia 


Skipwith  against  Gibson  and  Jefenxxu 


IN  this  case  an  injunction  had  been  applied  for  upon  the 
ground  of  usury ^  and  refused^  because,  from  the  bill  and  Ac 
Sneef^tTM*!  evidence,  it  appeared  to  have  been  a  £iir  sale  <tf  bankatodc, 
unconnected  with  either  a  treaty  for  the  loan  or  firheannce 
of  money*  The  Inll  was,  notwithstanding,  filed^  and  tat 
cause  regularly  brought  to  a  hearing,  and  was  atgoed  hf 
counsel  and  submitted. 


it  it  DOt  utmy 
to  teU  bwk 
•toekata  to- 


itkate  vmxj, 
there  must  be 
•  treitjr  for 
Hie  kan  or 
./IrAtfarenctfof 
money. 


By  the  J^hancellor.  To  constitute  umry^  bodi  partes 
must  be  consenting  to  the  oorrapt  agreement ;  mA  it 
proceed  from,  and  be  connected  widi,  a  tteaty 
forieareme  if  money ^  (Bristoe  v.  Gf Avon,  1  QdL  fi4§e^ 
CampbeUy  2  Call^  nothing  of  wMch  appears  in 
it  was  urged,  that  the  price  at  which  the  stock  said 
fident  evidence  of  usury  ;  but  certainly  noc^  as 
like  tobacco  or  f  our j  or  any  other  property,  may 
variety  of  causes,  worth  more  or  lest^  mid  a  tAr 
sale  cannot  be  impeached  on  a^couni  of  the  pckew  T#4Al 


IjiL^ 


h%  (he  iSdwidiSd  Years  qf  the  Commonweahh. 
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Skipwkh 

Gibson  and 
JeffcnOB. 


cases  pcoduced,  one  suflkient  answer  may  be  given,  that,  in  ^**  3,^^^^' 
ereiy  instance  a  loan  of  money  was  proposed,  and,  most 
deaify  to  avoid  the  stable,  baidc  stock  was  advanced,  or 
goods  sold  at  a  price  above  the  current  vahie,  and  hence  it 
was  held  to  be  tisurious,  and  all  this  was  correct ;.  apd 
although  SUjnmth  wanted  to  raise  money  for  a  ptpticular 
olgect,  yet  to  bcnrow  it,  was  not  even  hinted  at  by  him,  per 
docs  it  am^ear  to  have  been  thought  of  by  the  defendant^  or. 
tbeir  broker.  The  prcq^osition  was  made  for  the  purchase, 
of  stocky  imconiMclr^  widi  any  thing  like  a  ham  and,  as  to 
firhearaaoCf  it  is  out  of  the  question,  for  at  the  time  of  this 
there  was  not  any  debt  between  these  parties* 

Bill  dismissed  widi  costs. 


*<*« 


Nicolscm  &  Hedi  against  Hancock  et  d. 

THE  bin  in  this  case  was  offered  during  the  last  spring 
vacation  for  an  injunction.  It  was  stated  in  the  bill  diat 
the  pUuntifis,  on  the  25th  of  December ,  1803,  leased  at  David 
Il^s^  and  jfames  Currie,  a  tract  of  land  in  the  County  of 
Senricoy  call  the  Deep  Run  Coal  Ptts^  for  seven  years ;  that 
Ross  was  two  thirds  owner  of  the  land,  and  Currie  one  third ; 
that  the  rent  was  payable  on  the  first  day  of  January  in  each 
year ;  that  Rosfs  proportion  was  666  dollars  and  66  cents ; 
that  in  AprU^  1806,  the  plaintifis  not  being  indebted  to  Ross 
one  shilHng,  he  proposed  to  them  that  they  should  accept 
his  drafts,  commonly  called  accommodation  drafts,  which 
he  should  either  discount  at  bank,  or  with  private  indivi^ 
duals,  and  that  he  would  always  take  them  up  when  they  feU 
due,  which  they  did  for  his  accommodation,  until  they  d6- 
termined  to  renew  no  kmger ;  that  in  consequence  of  this 
determinodon,  they  had  to  take  up  at  the  bank  two  drafts, 
tmedatedlhe  15th  June^  1807,  for  8SOdoUaiB,  at  six  months'; 
tiie  other  dftled  tfie  lOfh  Decsmteryiwr^  for  1,200  ddlars. 


Fehruory 


1.  UnleM  tbe 
plaintiff  mm 
•haw,  firom 
tome  peMUiar 


not  within  hk 
control,  tkat 
he  eottl^  not 
be  relieved  at 
bw,  he  ■hall 
not  be  per- 
mitted^ to 
come  into  n 
Court  of  E* 
qnity. 

,  2.  The  plain- 
tiffin  replevin 
may  arail  him- 
self of  a  aet- 
oSy  on  the 
tame  princi- 
ple that  ^  de< 
tendant  may 
prove  dis- 
Goonu  in  any 
other  suit. 
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February,   at  ninety  days;  and bodi  acknowledged  by  him  lo  be  ac- 

v^>v'^i^  commodation  drafb^  acoepftd  aiid  ptfid  by  Aem ;  ami  ia 

Kioojjon^  «iid  ^j^^  ^^y  j^  na  interest.    That  on  the  lat  J<«mMry, 

Haneoiiketai.  ^^^^i  ^^  "^^^  indebted  to  them  in  the  sum  of  159  dd- 

i  ■'  ■■     lars  and  51  cents ;  and  on  the  1st  of  Jtmuary^  1809,  after 

giving  him  credit  for  his  part  of  the  rent  and  casd  yard 

in  Chesterfield^  the  balance  against  htm  in  their  finrovr, 

was    1,080  dollars  and  23  cents,  besides  interest.     That 

the  defendants,  some  time  in  the  year  1808,  bought  of  tbc 

said  Ross  his  interest  in  the  said  coal  lands  ;  and  io  Ja^ 

nuary  last,  caused  distress  to  be  made  in  their  names  on  the 

plaintiffs'  property,  for  the  rent  due  in  the  name  of  the  said 

Ross  for  the  preceding  year ;  and  they  were   compeDed  to 

execute  a  replevy  bond  with  security  for  the  same,  payable 

in  three  months :  that  this  distress  was  made  at  a  time, 

%vhen  they  believe  the  said  Hancock  knew  that  the  said  Ro^m 

was  indebted  to  them  in  a  greater  sum  than  the  rent.   That 

probably  the  said  Hancock  supposed  himself  endded  to  the 

rent,  because  the  said  Nicolson^  one  day  in  a  jocose  way,  sadd 

to  him,  *^  he  hoped  he  would  be  indulgent  as  to  the  rent  {* 

that  the  defendants  stand  on  no  better  ground  than  Ross^  to 

whom  the  plaintiffs  would  not  be  compelled  to  pay  the  rent 

of  1808,  under  the  circumstances  aforesaid »  and  diefe^ve 

they  prayed  for  an  ipjunction  apd  for  general  relief. 

By  the  Chancellor ^  This  is  understood  to  be  an  applica- 
<adon  for  an  injunction  upon  the  ground,  that  no  rent  was 
due  at  the  time  of  th^  distress*  If  this  was  thcjactj^  it  was  a 
proper  case  for  relief  at  law;  but  the  plaintiffs,  instead  of 
gvsuling  the^iselve^  of  i;eUef  ther^,  have  cpme  here  for  it, 
fifter  avaiUpg  thei^elves  qf  the.delay  of  the  law  by  giving  a 
replevin  bond ;  but  this  Court  qinnot  interpose  under  such 
cjrcuqistances ;  gnd  }et  jt  be  r^cpUected,  that  where  a  party 
has  relief  at  law,  he  niust  avail  himself  ef  it,  by  maiuAgf 
proper  defence  i  if  he  doe«  not,  Ik;  closes  the  door  of  equity 
agaipst  bipwelf,  unless  he  c^sbe^,  from  some  neculiar 
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ctrcuniBtances,  which  must  be  truci  ^od  not  within  his  con-  ^^^f^^^^^ 
trUi  that  be  could  not  avail  himself  at  law ;  for  otherwise  v>nr^^ 
every  case  may  be  liable  to  be  brought  into  this  Court.        ^'*^Heth*^ 

Motion  denied  ;      H«ooa;et^ 

And  afterwards,  id  the  yune  term,  renewed,  upon  a  sup{de- 
mental  bill  stating,  that  the  plaintiflb  were  governed  in  their 
conduct  by  their  counsel,  and  of  which  he  gave  a  certificate, 
*^  that  a  Court  of  Chancery  would  afford  relief  notwithstand* 
ingdie  replevy  bond." 

By  the  Chancellor*    The  rule  as  laid  down  in  this  case^ 
when  this  motion  was  first  made,  has  been  reconsidered  and 
approved ;  and  now  let  me  again  test  this  application,  by  that 
rule,  namely,  ^^  that  unless  the  plaintiffs  can  shew  from  some 
peadiar  circumstances  -which  must  be  true^  and  not  within 
their  control^  that  they  could  not  be  relieved  at  lawy  they 
shall  not  be  allowed  to  come  into  this  Court ;  for  otherwise, 
every  ca^e  may  be  liable  to  be  brought  in;'^,  as  for  example : 
suppose  one  who  never  had  the  small-pox  was  sued  at  law 
in  one  of  the  common  law   Courts  of  this  place,  and 
on  his  vray  ,futher  to  make  his  defence,  he  should  hear 
that  that  complaint   was  in  town ;  and  from  a  fear  of 
taking  it  he  should  return,  and  a  judgment  was  to  go 
against  him,  this  Court  should,  under  such  circumstances, 
upon  the  usual  proof,  grant  an  injunction  ;  but  if  upon  the 
coming  in  of  the  answer,  the  facts  were  denied  and  not  pro- 
ved, the  injunction  should  be  iEssolved;  and  so  in  a  case 
where  an  injunction  should  be  obtained,  and  upon  filing  the 
answer,  it  should  appeaf,  that  the  circumstances  under 
which  it  was  obt^ned,  might  have  been  controlled,  it  should 
likewise  be  dissolved^  and  the  party  left  to  the  consequences 
of  the  law ;  because  in  either  case,  his   application  was 
made  with  unclean  hands,  against  one  of  the  plainest  princi- 
ples of  the  C<5urt,.  namely,  that  relief  shall  never  be  afforded 
but  to  those  who  come  without  blame  in  themselves ;  but 
Vrherc  the  circumstances  under  which  relief  could  not  be 
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I^^^^Y»  obtained  at  law,  are  true,  and  cannot  be  controlled,  that 
relief  ib   eqaity  should  be    afforded ;   but  in  thi9  case, 
though  the  circumstances  stated  in  the  supptemental  Ufl  be 
true,  it  was  within  the  control  of  the  plaintiffs,  for  theymiglht 
have  had  better  advice  from  their  counsel,  if  he  had  given 
himself  the  trouble  io  examine  the  subjea  upon  princi|de  \ 
for  I  hold  it  to  be  a  very  clear  case,  that  the  emns  of  m  eon- 
peteni  tribufutl9t  law,  which  can  or  might  have  been  oomect* 
eddiere,  affords  no  ground  for  relief  in  equky ;  but  they 
must  be  corrected  by  a  Superior  Court  in  the  mode  pokHKd 
out  by  law.    1  Cally  546.  Terrell  v.  Did  ;  2  Ben.  &  Moff. 
139.  Turpin  \.  Thomas^  are  audiorities  completely  op  to 
this  point ;  much  less  then,  can  the  errors  of  counsel  furnish 
ground  for  relief  in  equity ;  for  surely  the  party  who  takes 
advice  must  abide  the  consequences  of  it.     This  may  be 
thought  a  strict  rule,  but  it  is  a  just  one,  and  it  will  be  found 
in  practice  as  beneficial  as  economic^,)  since  it  will  make 
parties  attend  in  Uticjlrst  instance,  to  their  rights  at  law, 
where  the  witnesses  generally  mus^  be  in  person,  and  can  be 
teen  at  the  same  time  that  they  are  cross-examined  and  heard, 
which  b  one  of  the  best  means  by  which  the  truth  can  be 
Bttflined ;  but  in  ^is  Court  the  mode  of  proof  is  different; 
the  testimony  is  upon  paper ;  a  mode  much  more  liable  to 
idxise  than  the  former,  and  therefore  it  should  not  be  resort- 
ed to  but  where  relief  cannot  be  obtained  by  means  of  the 
law :  by  a  strict  adherence  to  this  course,  the  ancient  trial 
by  jury,  which  is  preferable  to  all  others,  will  be  preserved ; 
and   the  saving  to  suitors  on  account  of  costs,  wiE  be 
immense  ;  for  it  is  a  fact,  that  I  have  dissolved  at  least  one 
hundred  injunctions  which  had  been  granted  by  my  prede- 
cessor, withouf  having  been  asked,  in  a  single  instance,  (as 
well  as  I  recollect,)  upon  what  ground :  ^nd  it  is  equally 
true,  that  notwithstanding  the  strictness  which  I  have  obser> 
ved^  in  granting  injunctions,  that  not  one  in  ten  stands  the 
test  upon  a  motion  to  dissolve :  for  theie  reasons  1  must  ad- 
here to  the  most  rigid  rules  of  the  Court ;  and  with  me 
there  remains  not  a  doubt  but  that  the  whole  country  will 
'  find  their  interests  supported  by  it. 
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But  upoo  the  merits,  the  plamtifis  should  not  be  relieved ;  ^''^*^' 
and  why  ?  because  the  equity  now  set  up,  existed  before  they    %^-v^ 
gave  their  bond  for  the  rent,  payable  to  the  defendants  in  ^'^•^JJ^  *•* 
three  months.     The  plaintiffs  then,  and  not  the  defendants,  ^,     J\ 
Hancock  and  Gilliat^  should  be  turned  over  te  Sossj  as  they 
may  have  discharged  him,  relying  upon  the  plaindflb,  in 
consequence  of  their  conduct,  in  Jirst  asking  indulgence,  and 
then  giving  their  bond  for  the  rent. 

I  do  not  mean  to  say  any  thing  to  affect  die  general  rule, 
that  an  assignee  cannot  be  in  a  better  situation  than  the  as^ 
signoty  as  tathe  obUgor's  equity;  unless  by  the  act  of  the 
obligor  himself,  as  in  the  case  of  Hoomesy  Executor  of  Elliot^ 
v.  Smocky  1  Wash.  389.  and  so  in  the  case  before  me,  Ross 
could  not  place  the  defendants,  Hancock  and  GUliatj  in  a  bet- 
ter situadon  than  he  himself  occupied,  but  the  plaintifia 
might,  and  so  they  did,  by  giving  theh*  bond  to  those  defend* 
ants.    To  illustrate  thb  by  example,  let  it  be  stated,  that  A. 
transfers  his  claim  on  B.  to  C.  and  upon  application  B.  exe- 
cutes his  bond  to  C.  who  thereupon  discharges  A.  and  after-* 
wards  C.  obtsdns  a  judgment  against  B.  upon  this  bond,  who 
appUes  for  relief  to  a  Court  of  Chancery  upon  some  ground 
of  latent  equity  between  him  and  A. ;  B.  should  certainly  be 
turned  over  to  A.,  and  not  allowed  reUef  against  C.  This  is 
a  like  case  with  die  one  before  the  Court. 

Motion  again  denied. 

Mr.  Hay  then  said,  that  he  had  been  employed  in  this 
case,  and  should  have  been  fjiad  to  have  made  some  remarks 
before  the  Court  had  decided,  if  he  had  been  apprized  of 
the  Court's  intention. 

The  Chancettor  said  he  might  be  heard  on  the  first  motion 
day ;  and  the  counsel  who  made  the  motion  said,  he  wouldf 
with  the  leave  of  the  Court,  avail  himself  of  the  mdulgence 
granted  to  Mr.  Hay  to  put  into  the  Chancellor's  hands  some 
notes,  which  the  Court  said  he  might  do. 
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P'^'^J AKT,       Mr.  Hay  was  fuUy  heard,  and  the  other  counsel  filed  his 


notes. 
^*^jJ2ji*"**  Curia  advUare  mh. 

T. 

Hneocketa). 


By  the  Chancellor     Mr.  Hay^  in  taking  a  general  view 
of  this  case,  said,  ^'  that  it  was  not  universally  true,  that 
where  relief  could  be  had  at  law,  it  should  not  be  had  in 
equity  ;  as  for  example,  in  waste,  in  dower,  and  in  the  case 
of  a  nuisance,  relief  may  be  had  in  chancery,  thoug|h  it  may 
also  be  had  at  law ;  that  a  matter  of  discount  was  not  a  mat- 
ter of  original  jurisdiction  at  law ;  and  that  it  never  had 
been  decided  that  one  who  had  a  discount,  should  not  have 
it  inequity,  unless  he  had  failed  at  law ;  but  he  admittrd,  that 
if  the  rent  had  been  actually  paid  to  Ros9y  the  plaintiffii 
might  have  been  relieved  at  law,  in  a  writ  of  replevin,  but 
that  they  could  not  in  the  present  case,  as  the  payment  was 
on  account  of  other  matters,  for  the  statute  concerning  dis- 
counts did  not  embrace  the  case  of  a  tenant  or  plsdntiff  in 
replevin,  and  that  a  Court  of  Equity  should  not  be  so  strict 
in  confining  a  party  to  relief  at  law,  in  a  writ  of  replevin,  as 
in  other  actions,  because,  if  he  should  be  cast,  he  would  have 
to  pay  double  the  amount  of  the  rent  in  arrear;*'  and  ac- 
cording to  the  fashion  of  the  times,  Mr.  Hay  referred  the 
Court  to  several  English  authorities j  and  to  a  few  home  de* 
cbions.     But  as  his  whole  argument  went  to  prove  dot  the 
plaintifl^  could  not  have  been  relieved  by  a  writ  of  rqJevio, 
as  evidence'  of  the  discount,  in  that  kind  of  action,  would 
have  been  improper,  I  shall  confine  myself  to  the  exanuoa> 
tion  of  thb  point  principally. 

Th6  whole  case  then,  is  reduced  to  this  quesdon;  could 
the  plaintiffs,  in  a  writ  of  replevin,  have  given  evidence  of 
the  advancement  of  money  to  Soss^  while  they  were  his  te« 
nants,  which  overpaid  the  rent  that  was  due  to  hijn,  befi^ 
he  sold  the  leasehold  premises  to  the  defendants?  If  die 
plaintifTs  could  have  given  such  evide&ce  at  law,  they  canooc, 
upon  Mr.  Hay^s  own  principles,  be  admitted  now  to 
into  equity,  unless  they  bring  themselves  within  the  rule 
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laid  down.     To  illustrate  this  point  by  example  2  I  will  sup-  ^^^^g'Jy  *''* 
pose,  that  the  defendants  Hancock  and  GilUat  had,  instead    v^^v^^s^ 
of   the  distress  which  they  made   for  the  rent,  brought  an  ^^^^^^Jj^*^^ 
action  of  debt,  as. the  assignees  of  Ross^  might  the  plaintiffs  Hj^^^^etni.. 
not  in  this  action  have  proved  their  discounts  against  him,  ^  ■" 

before   notice  of  the  assignment,  and  must  they  not  have 
been  allowed  agreeably  to  the  statute  in  the  edition  of  the 
laws  by  Pleas,  and  Pace^  p.  36.  s.  4.  ?     The  answer,  I  ap- 
prehend, is  too  clear  in  the  affirmative  to  be  questioned*     I 
ask  then  if  their  rights  can  be  changed,  because  of  a  different 
form  of  action  ?  and  the  answer  is,  to   my  mind,  equally, 
clear  that  they  cannot :  for  I  take  the  law  to  be,  that  the 
plaintiff*  in  replevin,  and  the  defendant  in  all  other  actions, 
may  plead  as  many  several  matters,  whether  of  law  or  fact, 
as  he  shall  think  necessary  for  his  defence.    lb.  p.  80.  s.  40. 
I  have  referred  to  this  statute  to  prove,  that  the  plaintiff*  in 
replevin^  may   do   what  a  defendant  in  all  other  actions 
may :  in  other  words,  that  their  rights  are  the  same,  with- 
out regard  to  Reform  of  the  action :  and  by  anotheV  sta- 
tute, in  what  is  called  the  old  body  of  lav^s,  p.  249.  and  in 
the  2d  voL  by  Pleas.  1 19.  s.  1.  the  defenddnty  upon  the  trial 
of  any  suit,  shall  be  at  liberty  to.  make  all  the  discounts  he 
can,  and  upon  proof  thereof,  the  same  shall^  be  allowed  in 
court.     But  it  was  said,  that  this  statute  did  not  embrace 
the  case  of  a  tenant  or  plaintiff'  in  replevin ;  but  surely  the 
equity  of  the  statute  does : .  but  if  it  does  not,  may  the  de- 
fendants  Hanccfck  and  Giiliaty  not  be   considered  as  the 
grantors  of  the  rent  that  was  due  to  Ross^  by  the  plaintiffs, 
at  the  time  of  the  purchase  of  the  defendants,  Hancock  and 
Gilliaty  from  Ross,  of  the  leasehold  premises  ?  and  if  so,  by 
another  statute.  Plea,  and  Pacers  edition^  p.  156.  s.   17«  no 
tenant  who,  before  notice  of  the  grant,  shall  have  paid  the 
rent  to  the  grantor,  shall  suffer  any  damage  thereby :  if  this 
statute  be  applicable  to    the  present  case,  as  I  apprehend 
it  is,  it  would  seem  to  be  very  clear,  that  if  the  plaintiffs  had 
made  advancements  to  Ross^  before  he  sold  the  leasehold 
premises,  and  granted  the  rents  thereof  to  the  defendants 

Vol.  IV.  3  R 
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VnnvAAT,  Bancpck  alid  GUGtd^  that  die  riaiimii  sbouUl  not  suffer  toy 
isio.  ...  , 

d«mi^  thereby,  whether  those  adtrattcemeiits  vere  flaade  mi 

g^  "^  accomit  of  the  reBt^  or  any  other  account ;  as  £ass  could 
V.  not  place  Hancock  and  Gtlkat  w  a  better  skuatioli  th«  be 

'  himself  stood }  for  I  hold  it  to  be  very  dear,  diatia  a  writ  of 
KplcviQ  betireen  i?^»»  and  the  pbuntiffih  erideoce  mig^t  hare 
been  pven  of  the  discounts ;  and  of  coarse  that  they  mlj^ 
^ve  beeft  proved  in  a  writ  of  replevin,  between  the  plaintifii 
and  Hancock  and  Giiliat^  as  Rosses  grantors,  or  assignees. 

This  is  a  short  view  of  the  case  before  me^  as  presented 
under  our  own  statutes,  and  I  think  that  they  very  deariy 
warrant  the  construction  which  I  have  given  to  them ;  but 
it  was  said  by  Mr.  Hatf  in  his  argument,  diat  as  in  £th 
glands  it  had  been  held,  that  the  statutes  of  set-off  did  not 
extend  to  a  replevin,  the  same  rules  should  obtain  here :  but 
I  think  otherwise ;  because  I  diss^ntyve  of  the  reason  p* 
ven  for  it  there,  namely,  that  a  r^j^m  is  not  an  oclssn,  but 
a  remedy  without  suit,  and  like,  an  action  for  a  tort.  Aatf« 
N.  P^  IBU  and  Mmtag.  on  SeuOfy  1%.  And  Mr.  K^mm^ 
the  Chief  Justice  siud,  diat  it  was  much  to  be  lamented,  that 
it  had  been  so  decided ;  but  that  such  was  the  law ;  and 
in  this,  were  I  a  Judge  in  his  country,  I  migjht  concur 
with  him ;  but  as  I  am  not,  I  shall  lay  down  a  diftr- 
ant  rule  here :  and  agam,  our  statutes  of  set-off  are  not  like 
those  in  England i .  for  there  the  statutes  of  set-^  speak  of 
nuOual  debts,  which  was  the  common  law  principle :  butbere;, 
a  defendant  in  any  suit  is  allowed  to  midce  off  die  dbcounts 
he  can,  and  upon  proof  thereof  shaH  be  allowed  them  in 
Court ;  by  whidi,  moat  clearly,  the  legislature  meant  to  ex- 
tend die  common  law  rule  ;  and  I  have  before  said,  that  a 
fhiniijfin  replevin  has  the  same  rights,  as  a  defendant  m 
all  other  actions  has :  and  in  support  of  which  I  must  beg 
leave  to  draw  to  my  aid  the  case  of  Turberviik  v^  Se^.  2 
Wi»h.  71*  where  the  Court  of  Appeds  must  have  given  the 
same  construction  to  our  statutes,  or  in  that  case  the  Court 
could  not  have  affirmed  the  judgment  of  the  Distritt  Court 
of  IVcatmorehndj  which  had  allowed  Seif,  die  plaiatiff  m  re^ 
plevin,  to  give  in  evidence  an  award  of  the  arbitrators  made 
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^kr  the  difttreaBt  but  respecttag  accountB  which  subsisted  ^^"i*!^"^*^* 

between  the  piurties  befo§:€^  to  shew  that  he  did  noc  owe  may 

part  of  the  rent  to  TurberoiUe:  upon  the  whde,  I  have  no 

doubt,  but  that  under  our  sututes,  discounts  in  replevin  may  |{^eo^  ^t  ii. 

be  provedf  b  order  to  shew  that  the  avowant  dbtratned  for  —       .  ^m 

too  mudi  rent ;  ttid  therefere  it  devolves  upon  the  pUintiflb 

to  bring  themselves  within  the  rule  as  laid  down,  or  to  stand 

bound  by  their  own  aa :  for  certainly  there  is  no  i^rinciple 

better  settled  than  this,  that  Ae^^unU  should  not  be^rst 

set  up  in  equity  without  some  sufficient  reason* 

As  to  relief  in  equity,  in  woMte^  in  dawer^  and  in  the  case 
of  a  nuisance^  though  it  may  also  be  had  atlaw,  this  is  true 
as  a  general  proposition ;  but  it  is  not  true,  even  in  those 
cases,  where  there  is  no  impediment  at  law ;  for  wherever 
^t  is  the  case,  this  Court  should 'not  interfere.  As  to 
the  severi^  oi  the  law,  I  have  nothing  to  say,  except,  thai 
J  cannot  lend  my  aid  to  assist  a  party  to  avoid  the  eonse* 
quences  of  a  statute,  unless  he  brings  himself  within  the 
rule  as  before  laid  down ;  if  the  statute  is  hard  and  utymt^ 
the  Legislature  should  change  it ;  but  this  Court  should  not. 

The  notes  of  the  other  counsel  are  next  in  order;  and  so 
far  as  he  has  taken  a  different  view  of  the  subject  from  Mr. 
ffay^  they  will  be  stated  and  considered. 

He  said,  **  that  jf  A.  was  sued  on  a  hood,  and  negiigefvtfy 
Sttfiered  a  judgment  to  go  against  him  6y  defittili^  when  he 
might  have  defiBoded  himself,  and  proved  payment  of  die 
debt ;  yet  Au  this  Court  would  relieve  him ;  that  liis  cli- 
ents weft  blametoss,  and  that  if  he  was  in  an  error,  he  was 
partly  brought  into  it  by  the  Court  of  Appeals,  in  the  case 
of  Wtitey  Whittle  (f  Co.  v*  BamiHer's  Executors,  1  Wash. 
156.  where  it  never  was  doubted  but  that  a  Court  of  Kqui^ 
would  give  relief,  natwittatanding  the  par^  complaining 
might  have  resorted  to  a  writ  of  replevin  ;  that  he  had  prac- 
tised law  for  twenty^ree  years  and  upwards,  and  m  all 
dun  tfme  he  bad  never  known  but  one  writ  of  t^Ievin  pro- 
secuted ;  and  that  at  least  twenty  cases  like  the  present  had 
been  entertained  in  the  Courts  of  £quity ;  $kat  she  errit  of 
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FEBRUARY,   replevin  was  nearly  as  obsolete  as  the  eatdita  querela  /  tbat  as 

s^^'sr^t^    Courts  of  Law  would  allow  of  suits  for  money  p^d  by  mh' 

^>coj8on  ftnd  take^  a  Court  of  £quity,  if  one  had  given  his  bond  ftw  money 

▼.  under  like  circumstances,  would  relieve  against  ajudgment 

thereupon  :^  and  he  closed  his  remarks,  by  complaining  of  the 

animadversions  of  the  Court  i:^>on  die  conduct  of  his  clients. 

As  to  A.'s  case,  t  repeat  again,  that  this  Court  could  not 
relieve  in  such  a  case  without  violating  every  legitimate  prm- 
ciple  of  the  Court,  unless  the  application  was  made  witiua 
the  rule  as  laid  down. 

The  misapprehension  as  to  the  case  of  fVhite,  IFlutik  & 
CO0  V*  Bannister^s  ExecutorSy  proves  how  dangerous  it  woidd 
be  to  the  common  law  jiu*isdiction  of  diis  country,  to  open 
the  door  of  this  Court  to  protect  our  citizens  against  the 
mistakes  of  counsel,  ail^,  more  especially,  when  we  consid^ 
what  a  number  of  inexperienced  young  gendemen  are  daHj 
turning  out  in  the  profession  of  the  law.  I  have  very  ttteo* 
tively  examined  thb  case  for  the  priqciple  said  to  have  been 
decided  in  it,  and  I  cannot  find  even  the  word  replevin  in 
any  part  of  it,  which  shews  that  the  question,  as  to  Jurhdic^ 
tiok,  was  not  made  ;  and  certainly  there  Is  no  principle  bet- 
ter known  than  this,  that  a  question  not  made  in  the  decision 
of  a  case  is  never  considered  as  setded  by  it.  But  the  c^se 
itself  is  totally  unlike  the  present ;  for  the  appeUees  in  that 
case  were  executors,  and  had  distrained  for  rent  upon  a 
lease  made  by  themselves  upon  the  authority  of  their  testa* 
tor's  will,  and  the  discount  offered  was  a  debt  due  by  their 
testator y  and  if  it  had  heen  allowed,  it  might  have  sobfe^ed 
them  to  a  devastavit ;  and,  therefore,  upon  every  principle, 
the  appellants  could  not  be  relieved  but  in  a  Court  of  Equi- 
ty,  as  their  relief  depended  iipon  the  amount  of  the  assets, 
an  amount  of  which  was  directed,  although  the  injunction 
was  dissolved. 

Although  the  counsel  .has  practised  law  for  twenty-three 
years  and  upwards,  and  has  not  in  all  that  time  known  but 
one' writ  of  replevin  to  be  prosecuted ;  yet,  this  only  proves, 
that  from  hb  great  attention  to  his  profession  in  other  re» 
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■ 
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spec ts,  he  has  not  taken,  time  to  read  with  attention  the  ^'J^Yq^*''* 
reports  of  our  own  Courts  ;  and  therefore  1  will,  with  his    v^^v"^^ 
permission,  refer  him  to  another  case  in  2  Wash.  71.  and  ^***|23|**^ 
two  others  in  1  Caff,  117.  and  405.  which  have  come  to  the  „      ▼•       . 
Court  of  Appeals ;  and  how  many  others,  that  have  not  ^^^.p^*...^ 
been  brought  up  to  that  Court,  I  cannot  say.  .  It  is  true, 
that  such  an  action  is  not  very  common,  but  this  is  no  ob- 
jection to  the  legality  of  it ;  for  it  is  expressly  authorized  by 
the  Legislature,  and  forms  a  part  of  one  of  our  most  promi- 
neot  statutes,  in  the  edition  of  the  laws  by  Plea,  and  Paccj 
p.  153.  and  should  be  resorted  to  upon  all  proper  occasions; 
first,  because  it  is  the  law;  and,  secondly,  because  the  /nV 
must  be  by  a  Jury, 

As  to  the  number  of  cases  like  the  present,  wliich.may 
have  been,  entertained  in  equity,  it  may  be  well  accounted 
for  by  all  those. who  will  give  themselves  thb  trouble  to  ex- 
amine  the  course  of  our  judicial  proceedings  from  the  time 
of  the  decision  of  the  case  of  Barret  v.  Fhyd^  in  the  year 
1 79Q,  until  the  decision  of  the  case  of  Terrel  v.  Dish  in 
1 799 ;  but  this  case,  and  another  which  followed  of  Turpin 
V.  Thomas^  in  1808,  most  clearly  overruled  the  case  of  Bar^ 
ret  V.  Fhydj  as  well  as  all  those  determined,  in  the  mean 
time,  upon  like  principles ;  and  again  setded  the  line  of  de- 
marcation between  the  Courts  of  Liaw  and  Equity,  upon  ^ 
very  correct  principles ;  and  I  pledge  myself  to  be  among 
the  last  to  refuse  my  aid  to  support  it* 

Surely  the  counsel  was  not  serious  when  he  remarked  that 
the  writ  of  repkvm  was  as  nearly  obsolete  as  the  audita 
Querela;  for  the  former  is  not  only  prescribed  as  a  legal 
remedy  by  a  very  recent  act  of  the  legislature^  and  is  fre- 
quently put  in  practice ;  but  the  latter,  even  in  England^  has 
long  since  given  way  to  a  summary  mode  of  relief  upon 
xnotipn,  and  there,  as  Judge  Blacistone  says,  is  quite  driven 
out  of  practice  ;  and  I  think  I  may  venture  to  say,  that  it 
never  was  introduced  into  this  country. 

It  b  ceruunly  true  that  a  Court  of  Law  will  entertain  a 
suit  for  money  paid  by  mistake ;  and  thsit  a  Court  of  Equity 


▼. 


50ft      Superior  Onfff  rf  Chancmffit  the  lUeknwnd  DiilneL 

'^^^^i^*  will  relieve  againBt  judgment  obtaiiied  opon  m  bond,  gpca 
Ibr  moneyi  under  19ee  circnmatances,  and  for  ibis  pUbM- 
8on^  that  at  law  you  cannot  go  into  the  constdenRkm  cf  ^ 
bond,  and  tfterefore  it  is  a  good  ground  Ibr  reUef  in  cqri^i 
but  this  is  not  the  ptafa&tiils'  caae,  for  they  kaew^  wte  Acf 
irere  about. 

Upon  thb  view  of  die  subjeet,  these  gcnmd  nitesfR^ 
sent  dienselres  as  proper  for  ifae  gavtrwnW  ^tt  Court  of 
£<loity. 

!•  That  in  all  eases  where  a  remedy  may  be  \aA  a(t  feari 
rr/i^shiffl  not  be  had  fas  eqmty,  untess  there  be  mtmntiafO' 
^kmeM  at  hw ;  and, 

2*  That  in  all  cases  where  relief  can  be  had  4tf  ktrn^  it 
^riiall  not  be  had  in  e^mty^  unless  the  case  Mis  wiiiihs  Ibe 
rule  as  before  laid  down ;  and  which  has  bees  Ae  atMXi^ 
conneofthe  Cooitever  snK)e  I  have  hadthefcuaoor  oft 
seat  on  the  bench. 

And  I  entreat  the  gendemen  of  the  bar  to  tiAce  Boticey  im 
these  general  rales,  as  now  agun  eepeeted,  caanot  be  do- 
paned  from,  but  must  be  sieadily  i^egaided  bjr  die  court. 

Motion  fiadlf  deuicd. 


term^  18ia  ^* 

1.  The  time  .    IN  Ais  casc  there  was  a  decree  fer  die  pluinOBr  m  ymf^ 

allowed  by  a  .*.  «•  «. 

decree  against  1B09,  against  JtuHtTiy  US  an  UDscnt  deotOT;  ^ttid  wm 
^ndant,  with-  defendants  were  decreed  to  pay  to  the  plsintil^  un 
roigh^'dJ^ew*"  count,  50f.  with  interest  from  the  1st  Mbrdky  \f9B^ 


itTairb?*^^  costs ;  upon  condition  drat  the  phnnfiff  gave%o«l 

ITT**;,^*?®  curity  to  restore  to  the  absentee  die  sum  afereaidd 

plaintin  IS  en-  "^ 

tiued  to  the  interest,  in  case  he  should  claim  die  same  and  be 

benefit  of  the 
decree  with- 
out giving  the  saeodty  origmaHf  rofuired  f>7  it 


S.  A  home  defradant,  decreed  to  pay  money  torn  ereditor  «f  mm  Im 
be  compelled  to  pay  iDterest,  nnleis  he  make  a  legal  tender^  or  bring  tli* 


-     •    " 
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entitled  thcrdto :  the  absentee  died  t  ami  the  securitjr,  by  ^*^g|L^^^* 
the  pbintifi^  was  not  giren ;  and  die  time,  widiin  which 
die  absentee  or  his  representatives  Aig^t  make  their  ap«> 
pearance^  having  expired,  the  question  was  whether,  to  en« 
title  the  |dainttff  now  to  the  benefit  of  his  decree,  it  was  ne* 
«C9saiy  to  give  the  security :  and«  if  it  was  not,  whether 
tlie  plaintiff  was  entided  to  interest. 


Bom 


By  the  ChanceUor*  It  is  too  late  now  to  open  the  dc« 
«tee,  and  therefiore  it  b  not  necesaary  for  the  plainulF  to 
gpve  the  security  thereby  required. 

As  to  interest :  die  home  defendants  might  by  a  legal 
Mnder  have  exempted  themselves  £rom  it,  or  they  nug^ 
kave  brought  the  money  into  Court ;  but,  as  they  have  done 
neither,  but  hold  the  use  of  the  money^  they  must  pay  the 
interest  upon  it. 


»  

McHtimer  against  Moffatt  and  Wife. 

THE  defendants  had  recovered  a  judgment  at  law 
against  the  plabtiff  for  some  negroes,  the  use  of  whom  was 
^vised  to  the  defendant's  wife  for  Ufe,  and  then  to  the 
plaintiff;  and  the  bill  was  filed  for  an  injunction,  which  was 
granted,  to  inhibit  the  defendants  from  getting  possession  of 
tbe  negroes,  until  they  gave  security  for  their  forthcoming  at 
ibe  death  of  the  wife,  upon  this  ground,  tiiat  her  husband, 
|Mvii^4ail^  as  a  merchant,  mig^t  put  the  negroes  beyond 
tiie  plaintiff's  control.  Upon  the  coming  in  of  the  answer, 
although  it  denied  diat  allegation,  and  of  which  diere  was  no 
piocf,  Ac  court  refused  to  dissolve  the  injunction ;  as  boA 
parties  bad  become  interested  in  the  continuance  thereof; 
asid  directed  an  account  of  the  profits  since  the  verdict, 
which  account  was  reported ;  and  the  cause  now  came  on 
for  a  final  hearing. 


JMnmn 
rem.  isfe 


Thooshitui 
A  matter  of 
coane  ^  « 
remainder- 
man  of  per* 
sonal  ehattels 
to  file  a  biU 
asaintt  tenant 
w  life,  for  aR 
accwnt  aii4 
inventory  <€ 
the  proper^^ 
yet^Coiut 
will  not  role 
the  tenant  foe 
life  to  give  se- 
curity to  hav* 
the  pro^itl' 
lortheoming  . 
at  hit  deatlw 
unless  theoe 
appear  some 
danger  of  its 
being  wasted, 
or  put  out  «C 
the  way. 
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FxBRVART,      By  the  Chancellor.    Though  it  is  a  mauer  of  course'  fcr 
^^^v'^  '  one  in  remsunder  of  chattels,  to  file  a  bill  for  an  accooot, 
Mortimer     and  an  inventory  of  the  property,  that  it  may  be  ceitsdnly 
Mofl&tt  and    known;  yet  the  court  will  not  rule  the  tenant  for  life  to 
^       give  security,  unless  there  appears  to  ^be  some  danger  oC 
wasting  or  putting  the  property  out  of*  the  w^.    In  dii 
case  that  danger  does  not  appear :   the  report,  liowever, 
which  contains  an  account  of  the  property,  may  be  coo- 
firined,^  a^  a  beneficial  one  to  both  sides,  since  Ac  plaintif 
was  properly  admitted  into  Court ;  and  the  plaintiff  may  te 
decreed  to  pay  the  sum  reported  against  him ;  but  the  de- 
fendants will  be  allowed  to  hold  the  negrbcs.and  tbdr  in- 
crease, until  the  death  of  the  wifit,  when  Acy  are  to  be 
delivered  to  the  plaintiff :  and  so  it  was  decreed  accoidhi|^» 


Febnuay  Lanc  ogomst  Elkcy. 

lerm,  1810.  °  . 

1.  WhUe  A  THERE  was  a  decree  by  default^  in  this  case,'  to foit- 
in  ewtempt^  close  a  mortgage  :  to  this  decree  there  was  a  biUef  review 
"Z^r^  ^«d  by  JE/te«/,  upon  the  ground  ofiisury^  and  dahningto 
5**  Itil^i*^'  be  released  from  the  interest^  which  was  decreed  aacorf- 

but  upon  pw-  . 

turn  in  open  ingly  •    and  from    which  Elhey  appealed :  the  Court  of 
Appeals  reversed  this  decree,  because  the  bill  of  review 
ant't  being  in  was  improperly  admitted  by  the  late  Chancellor,  to  sn  «- 
"S^fiStp^-  terlocutory  decree. 

^art,*U  nott  ^^^  ^^^  **^  ^^^  ^^^  ^^  **'  Court,  and  Lane  bring 
i^^^Xee^^  dead,  a«d.ya.  wassued  forth  to  revive,  m  4ie  ixuatd 
and  forms  no  hi»  executors,   which   being  returned   executed,  die'  d^ 

objection  to  ,        ^_ 

hii  pleading    fendant  offered  to  show,  by  plea^  that  the  revivsd,  thtfdqr 

to  a  $cire  fa-  ,  ,  i      i      i     •  *.    •  '  •"    j^ 

dot  brought  sought,  ought  not  to  be  had,  because  tn  the  usunfm  m 
^ei^^r    *^  original  contract :  to  this  plea  tb^  plaintifb  objected. ' 

3.  A  defend-   '   1*  Because  the  defendant,  being  in  c^n^mjEit,  slxMltti^ 
antmay plead  be  allowed  to  plead;  and, 

to  a  tcire  fa^  r  »  » 

CMU    brought 

to    reyire    a 

decree,  which  was  obtained  agiinst  him  hy  defauU,  that  the  origiBal  eootowt 


In  the  33</  and  33d  Years  a/*  tht  .Gmm(»WAaitk*  505 

It.  B^aHae  the  plea  gocaita  matter  antier^r  to  the  deqi^te*  ^'YsTou*^' 


O' 
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These  points  were  argued  and  submitted* 

lane 

By  the  Chancellor*  If  the  ddeodant  was  in  contempt  to  ^^' 
the  ifecr^  of  the  Court,  he  would  not  be  allowed  to  make 
any  application,  but  uporf  such  conditions  as  should  be  just : 
hut  he  is  nat.  It  is  true,  the  decree  was  ob^uned  bt/  de^ 
fault;  but  this  was  the  consequence  of  his  contempt  to  the 
Jirst  process  oi  the  Court ;  and  should  not  be  considered  as 
a  contempt  to  the  decree^  which  was  obtained  in  a  shorter 
time  on  that  account ;  whereby  the  plaintiiF  was  really  be- 
nefited* The  rule  of  practice  is,  that  after  being  in  con* 
tempt ^  no  plea  or  demurrer  shall  be  admitted,  but  upon  mo^ 
tion  in  open  Court :  and,  for  the  reason  before  given,  that 
the  Court  may  judge  whether  it  be  really  a  plea  to  the  jus- 
lice  of  the  case  or  not,  it  was  very  proper,  that  the  at|or- 
ney*general  should  file  his  plea  in  Court ;  and,  if  it  be  such 
a  one  as  the  Court  should  have  received  before  the  decree^ 
and  when  the  defendant  was  in  contempt  to  the  original  pro« 
cess,  it  should  be  received  now  :  because  it  goes  to  shew 
that  the  plaintiff  is  not  entitled  to  the  aid  of  the  Court,  ttn« 
der  any  circumstances,  if  die  cootiwrt  be  usurious:  and 
now,  as  to  the  terms ;  the  defendant  must  pay  the  costs  of 
the  bill  of  review,  as  well  in  this  Court  as  in  the  Court  of 
Appeals :  and  so  the  plea  was  admitted. 


Lindsay  against  Campbell  &  Wheelcf  et  al.  /^iS^mo. 

IN  this  case  the  defendant  had  not  answered,  and  an    ^  defeoclMit* 

after  an  ovtor 

order  had  been  entered  for  an  account:  add  now  Mr.  for  an  ae*  * 
Thomas  fifarshall  moved  for  leave  to  set  that  order  aside,  more'to  set  it 
and  to  file  the  defendants^  answer.  hi,  Anrwer»oa  * 

paying  the 
oosu   «hi«h 

By  the  €hancellor.    This  may  be  done,  upon  the  pay.  eruii**bdbi!li 
ment  of  any  costs  yrhUih  may  have  accrued  before  the  Com*  *^  Commia- 

Vol.  IV.  3  S  ■*^^' 
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^''isio*^' '  Hdssioner :  and  7%r  Cfumcelbr  BtSd^  dMH  sodi  ^mnM  bellie 
course  oiF  the  Court* 


▼. 


CampbeMti 


^|![||['*jfi^  Storrs  against  Payne  et.  oL 


\ie1rw  '^^^  jdsuntiff;  as  Sheriff  of  ffenrico  Coaxdf^  took  the 
oC  *rter^«i0-  Mods  and  chattels  of  y.  S.  Mforcj  under  an  execution 
tk«  rifMft  of  from  tins  Court,  on  behalf  of  one  Taylor.  Patffie  <»ie  of 
fioJaezeea.  the defimdants  claimed  the  goods:  and  the  Sheriff esdulnted 


tiMMMccott^  his  bill  for  an  injunction  to  stay  any  suit  that  mig^t  be 


h!!t^iZmr  brought  agadnst  him,  and  to  compd  Ptnfnc  and  Tm^r  to 
tTiwwMUo  interplead  as  to  theur  rights. 

in  «M0«f  kis  By  the  OianceUor.  So  fir  as  tins  biD  purports  to  be  a 
propercj ;  be-  biU  of  btcrpleadef,  the  plaintiff  may  file  It,  if  be  pleases ; 
profidM  ym  but  I  cannot  grisnt  the  injunction,  as  the  act  of  asscndify 
w^pte  re-  ^^^y  provides  upon  this  subject  fi>r  the  Sheriff,  who  »  not 
bound  to  act  unless  he  is  indemnified* 

Motion  for  an  injunction  denied. 


JJJjYsw.  Coleman's  Case. 

A  wife,  be-  ORDERED,  on  die  petition  of  WiOkan  fbtrnpiyvbose 
!M^fJtl!!l!d^  ^*^>  ^  Immk^  was  put  uDdtr  die  care  of  ft.rnwinprirfj 
^!l!utrMij  ^  ^  County  Court  of  Spotsyhamoj  that  Adb^  retltand 
^^^^^^  to  faitn,  upon  his  entering  bto  boad  and  aecntoy  aeoord^ 

Ifsdcereevt  Uih  Court*  o^on  bk  gwins  bood  Mi4ie«avit7  according  t^fnr- 


» 
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Ann  Purcell  against  Charles  PurcelL 


THE  UU  in  this  case  was.  filed  to  obtain  alimomf :  it  i.TheCourt 
stated  the  mahiage  of  the  parties  many  3rears  ago  in  New^  luit  jariMtte- 
jfefey^  in  the  United  States;  and  that^  without  any  im-  offlfiimnj 
propriety  of  behaviour  on  her  part,  he  had  separated  him-  ^  ^^^^  ^^ 
sdf  from  her,  without  affording  to  lier  any  support ;  that  S^TtaaJSi- 
widi  all  her  endearours  she  had  often  been  without  the  at-  ^  ^fP"*"^ 
cessaries  of  life  ;  and  his  knowledge  of  the  fact,  instead  of  wifet*  aii«s- 
exctdng  even  eompasston,  had  cmised  only  contempt  and 
insult;  that  she  had  been  frequendy  competed  to  depend  ^^k^Zi^ 
Upon  charittf  tot  subsistence,  while  be  enjoyed  a  veiy  coo*  Stemn^^ 
inderable  estate  ml  and  personal:  wherefore  die  prayed  for  ^uJ?S||^! 
an  adequate  support,  and  for  general  relief.  fendaat^mdi 

out  pVOO0M  O* 

In  support  of  the  allegations  of  the  bill,  there  was  the  costoapt.    . 
foDowing  proof : 

1.  WiUiam  Richardtm  swore  that  in  1786  he  was  liviiig 
in  Philaddplua^  a  near  neig^ibour  to  some  of  Mrs.  Ar- 
celPM  connexions,  and  occasionally  visited  them ;  diat  two 
of  them,  Mrs.  Duncan  and  Mn  Henry^  were  both  persons 
of  wealth,  and  Ugh  respectability ;  that  he  ofteii  heard 
them  e^reflf  dieir  sorrow  at  the  marriage  of  their  niece  and 
couMn  Anny  to  Charks  Purcdl^  from  apprehensions  that  h^ 
would  not  makea  good  husband  -,  that  in  1787  or  1788,  the 
deponent  was  in  Sichmoruiy  and,  among  otbetB,  became  a 
boaidqr  at  die  house  of  Charle§  Purcelly  and  that  he  did 
believe  the  said  Jbm  to  be  the  lawfol  spome  of  die  said 
Ckariei  PurcelL 

%  Mttton  C^llint  swore,  that  be  had  been  acquainted  iu 
theianuly  of  Charles  PurceUsbot^  twen^  years  a  that  during 
the  whole  of  his  acquaintance,  Mrs.  PurceU  was  treated  by 
the  said  Charles  Purcell  very  affecdonately,  and  that  he  did 
always  believe  she  was  his  lawful  wife,  as  she  was  intro- 
duced as  such  to  the  acquaintance  of  many  genteel  fnmili^ 
in  this  city. 
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Puredl  3^  cd^  Roiert  Gamik  swore,  that  in  the  year  1790,  be- 

FarceU.  fore  he  hful  removed  to  Richmond^  but  while  he  and  Mn. 
Gamble  were  oa  a  visit  to  th«t  place,  Mrs.  Purcell  was  nttro- 
duced  to  Mrs.  Gamble^  by  Mrs.  Sampson  Mattketvsy  and 
several  otlter  ladies  ;  diat  the  deponent  soon  afterwards  re- 
move'd  to  Richmond^  and  from  die  spring  of  1791  until  tlie 
summer  of  1798,  he  and  his  fatnily  w^re  neighbours  to 
*  Charki  Purcelly  during  which  time  dieir  families  rcdpro- 
cafly  interchanged  the  accustomed  civilities  ^  that  the  plain- 
tiff and  defendant  lived  apparendy  as  man  and  wife  ;  that 
'  he  had  seen  Mrs.  Purcell  at  the  city  assemblies  or  balls,  and 
'  that  reputable  families  were  in  the  habit  of  visiting  Mr.  and 
Mrs.  Purcell  at  their  own  house  ;  that'  the  deponent  was 
called  upon  by  the  said  Charles^  to  unite  with  Col.  Lambert^ 
to  take  his  wife's  privy  examination,  which  they  did;  and 
that  the  said  Charles  always  called  ^e  plaintiiF  Mrs.  Put'- 
cell*  • 

4.  Col.  D*  Lambert  swore,' that  at  the  request  of  Mh 
Chorke  PurceU^  he,  with  Col.  Gamble^  waited  oh  the  said 
Arm^  at  the  house  of  the  said  Charles^  on  the  elevendl  of 

'  February^  1792,  and  took  her  relinquishment  of' dower  In 
some  real  estate  conveyed  by  them  ;  and  that  he  ^wzys  un- 
derstood and  believed  that  the  said  Arm  wafs  the  wife  of  the 
said  Charles  Purcell^  until,  lately,  it  has  been  odierwise 
hinted  by  the  saW  Charles  Purcell. 

5.  There  was  die  certificate  of  the  clerk  of  the  Hustins^s 
Court  of  the  city  of  Richmondj  which  stated,  that  the  privy 
cicamination  and  relinqutshmeot  of  dower,  by  the  plaintU^ 
as  stated  by  Col.  Gamble  and  Col.  Lambert^  had  been  re- 
turned and  duly  recorded. 

6.  Besides,  there  .were  sevctitecn  letters  filed ;  three  dat^ 
in  1794,  1798,  and  1804,  from  their  friends  and  connexions 
lu  Ireland^  one  directed  to  Mr.  Charles  Purcell^  jcwd- 
Icr,  Richmondy  and  the  other  two  to  Mrs.  Ann  PurceO^  to 
the  care  of  Mr.  Charles  Purcell^  makbg  the  most  frien^ 

'  ^p(|uiries  ^fter  them  and  thei^r  phildren  i  two  o^ers  of  \ 


/ 
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moat  afibctiomfte  dwlrwrter,  dated  Jtrnt  ahd  yttk^,  1 790,  ad-      ^^^^ 
dressed  by  him  to  her,  by  the  name  of  Mrs.  Ann  PurceHy      Porceii. 
whUe  she  waimi  a  visit  to  her  friends  in  PUkMpkia  ;  ten  —*'■"'■—"" 
others  of  a  like  cbai^cter,  dated  in  ^799, 186o,  IdOl,  1809, 
and  1 80S,  addn^sed  by  him  to  her  by  the  same  name,  vfa3e 
she  waa  b  Ifeto  Kent,  at  Mr*  Andrew9^  in  NbrfoH^  and  in 
Baltimore;  one  other  addressed  to  Mr.  Charles  Pureelly  bjr 
Mn  Pauley y  at  whose  house  ^he  hudbeen  accommodated, 
at  the  instance  of  the  said  /\irceff,' enclosing  bis  bill,  dated 
Jijyt  180fi;  and  one  other  (rotaOharka  PurceUy  dated 
Richmond^  July^  1804,  in  which  he,  for  the  first  time,  de* 
nawKed(l)  her ;  but  advised  her  to  go  to  her  bUMher'i,  and 
as  he  mij^t  find  it  convenient,  he  would  give  her  some  as* 
sistance* 

Upon  Ae  UU,  and  the  evidence  aforesaid,  the  phnntift^hy 
counsel,  at  February  term,  1808,  moved  for  alhnony  pendente 
Bte;  when  di6  drfendant,  by  counsel,  asked  leave  to  take 
the  papers  in  order  tQ  ffle  his  answer,  which  was  gramed* 

The  answer  was  ^ed  the  next  day ;  it  positively  denied 
'the  marriage;  and  stated,  that  in  Aprils  1786,  he  had  joined 
a  boating  party  with  the  pbdntiff  and  several  others,  and 
had  taken  a  trip  to  the  Jeneye;  and  that  soon  afterwards 
she  voluntarily  embarked  with  him  for  Itk/mwndj  where  he 
acknowledged  they  had  passed  as  man  and  wife ;  that  the 
relinquishment  of  dower  was  taken  more  to  sadsfy  those  in- 
terested in  the  purchase- money,  than  for  any  other  purpose; 
that  he  then  denied  the  marriage;  that  in  August^   1797 ^ 
.  a  young  lady  from  Ireland  was  introduced  to  htm,  by  the 
.  name  of  Ann  Churchy  by  Robert  Means^  as  the  niece  of  the 
plaindfi^  whose  expenses  the  defendant  paid ;  but,  in  a  short 
time,  Ann  Church  proved  to  be  an  illegitimate  daughter  of 
the  plaintiff;  that^  notwithstanding  this,  he  educated  her, 
and  upon  her  marriage,  gave  her  a  house  and  lot  in  the 
city  of  Richmond;  but  then  declared,  that  it  was  done  for 
-the  respect  which  he  once  had  forihe  said  plaintiff;  that  in 
,  1798,  when  his  houses  were  consumed  by 'fire,  he  was 

(1)  It  was  said  at  the  bar,  and  not  deniedy  that  aboat  this  time  he  had 
^DTttcd  a  conaeiioo  wkh  another  wonan. 


iParedL     plaintiff  ikmfJBH  irnp*^  ^  mq^^c  of  sim  jayjuttoa  oC  Jy 
fiknd^  iaA  not  to  flp  wkh  him  •  tlw  diQc4^ 
her  own  Mcofd^  withoKit  hb  bi^wledgf^o^^ 

to  the  boBQii#  of  iftfos^  iyiU^^f  »^^ 
'iKMiVy  and  odier  plac^  which  be  admittad  she  h«d  a  1%^ 
to  do ;  that  in.  1800,  and  laOi^  ahe  waa  m  Jikkmndf  ?«1 
eootiBtt^  tberf  Cor  •omc  tiae,  widmitiai^^ 

hertoBda  aid;  but  declared  it  was  ftom  e&or^  anAnat 
fioani07oi%flM0ii  that  be  WM  wider;  di«t  if  abe  jhodhian 
'hia  wife*  wilifh  hi  dcniad_  int  her  dfniaiHire  frfwn  htna  inJ 
her  aaanner  of  liviag  afierwaidsy  would  bo  n  hfr  m  eagr 
daim  of  (hwer^  if  he  wen  to  die,  and  should  be  oCjeonne 
t»,0knmmi  iBDd  dMit  if  thq^  were  eoamedt  abeowidaij 
where  the  marriage^  ccremoc^  was  pctforiaad»  the  dm^F* 
mmy  and  the  persons  or  some  of  them  wto  wraenv  ^p  t ; 
and  in  support  of  diis  answer,  be  filmLthf  M|owiaKfiMf : 
1.  The  affidavit  of  J^nci  MiUer^  in  whkh  1«e  «|itod 
that  he  had  understood,  from  the  plain^  that  a|lf  H^^ 
defendant  were  married  in  Philadelphia* 
'  '  2.  The  affidavit  of  John  Sedwich^  in  which  he:slj||||, 
.  that  about  December ^  180r,  he  understood  finoas^  hj|  .Ijpl 
she  was  marcied  in  Philadelphia  to  Charles  PuttieS^  tit^M^ 

m 

she  did  not  then  wish  to  live  wiih  him  as  bin  wi6ilM 
merely  to  recover  of  him  as  much  money  in  abeopU; 
and  at  another  time  she  said  they  were  amolDd  tn  jbe 
Sxi^sh  Church  in  PUkde^a^  and  thai  be«tfaft 
repUed,  then  you  can  get  a  certificate  of  yoHf 
but  she  saidf  that  they  kept  |io  record  <^  asairiafaa^iMMilt 
after  they  were  married,  he  ie&  her  at  her  tnpft**  4pQq^i' 
that  be  Iiad  no  other  knowledge  of  her  until  t^  liiiipiBid 
ioT  RichmmuL  '  '\ 

Z.  The  affidavit  of  Robert  Cewan^  in  wbkk.^''^(U^ 

that  in  1803  nod  I80i,*a  person  fay  the  nuae  ^f  ]i|fNa^!J^ 

tell  was  at  Jt^fM^  and  lived  witi^  Jetrndnk. 

while  his  wife  wjtt  in  England^'  and  thfil 

5 


Jyirs*  ArUtrtws  reuinieUf  jrits*  tufuwwvs  oaCMifjQO* 
4.  The  crot^iAiAhiatbti  of  0}t  Gambkj  rAath  ImA  no 

bearing  on  the  qnestion: 

And  hereupon  die  pfaundlf  renewed  her  motion  finr  oB- , 

vfony  pendente  Bte.    To  vhidi  the  cotmsel  lot  the  defend-* 

ant  objected : 

'  1.  Upon  the  ground  of  ^'2ir2iificl£9n  .•  and, 
2.  For  the  want  of  euffkient  proof  of  ibe  mmrk^el 

3y  the  Chancellor.  If 'die  jurndietioo  of  Ais  court  were 
now  to  be  settled  upon  English  precedents,  thefe  might  be 
some  doubt  about  the  question,  from  the  cases,  as'  brought 
into  one  view,  by  Mr.  Fonhlanquc;  but  I  ihaB  leave  thb 
dhshing  of  JBngEsh  Judges  to  be  reconcSed  among  them- 
selves, and  take  up  die  question  opon  first  principlts* 

I  hold,  that  in  every  well  regulated  government  tfiere 
must  somewhere  exist  a  power  of  affording  a  remedy  where 
the  law  afibrds  none ;  and  this  peculiariy  belongs  to  a  Court 
of  Equity ;  and  as  husband  and  wife  are  considered  as  one 
person  in  hw,  it  is  evident,  diat  in  tins  case  the  law  can 
afford  no  remedy ;  which  is  universally  admitted  to  be  a 
sufficient  ground  to  give  this  Court  juriscfiction ;  and  diere- 
fore  it  must  entertain  the  biQ,  if  .diere  be  suflident  proof  of 
the  marriage. 

The  standing  rule  in  equity  is,  diat  an  answer  is  not  evi- 
dence in  favour  of  the  defendant,  unless  it  be  responuve  to 
the  InU ;  and  dierefore,  whatever  the  answer  asserts  qftrtna- 
tiveb/y  in  opposition  to  die  plaintiff's  demand,  must  be 
proved  by  indifferent  tesdmony.  Apply  this  rule  then  to 
the  case  before  me,  and  the  resulrwil!  be,  that  the  plldndff 
must  prove  her  marriage  widi  the  defendant,  mice  he  has 
denied  it  by  his  answer,  and  he  must  prove  the  odier  mat- 
ters set  out  in  his  answer,  as  not  being  responsive  to  the 
bin ;  that  b  to  say,  he  must  prove,  1st.  The  circumstances 
which  he  states  with  respect  to  the  rdihquisbment  of  her 
clower;  2d»  That  be  then  demed  the  marriage;  3d*  That  Jbm 


his  coudmI,  «9po84»  that  to.ra!jce^<Mat.Afie|^oiqlft  iPoaU 
"**  be  e|f  torvice ;)  4di.  Th»t  ske  refused  to  live  wlii  Uim  a 
1798,  in  the  rooted  hoase;  and,  ith.  Tbathorviaiioierof  fir- 
iogi  while  she  W9^.  from  hinH  was  ludike  an  uprig^  «•- 
iiiaii';.orf  if  it  ia  intended  to  chatge  her  wkh  liviog  ia  idU- 
tery^  it  moat  be  proved  by  him. 

Thus,  having  stated  what  dev«hws  on  each  pnty  to 
prove,  I  wiU  nexl>  expunioe.  the  proof  of  die  mamage^ 
it  seems  to  be  admitted  ob  all  hands,  that  if  they  woec 
ried,  hfc  must  lAow  to  her  aHmony :  and  I  oonfiEaa  upoB 
tbistpojiat,  I  d9  not  perceive  wy  .ground  on  wiudi  to  rest  a 
doubt:  evidence  of  a  like  description  coming  firooa  Urn 
under  like  dr^umalyiyes,  of  the  most  atroeiouB  crime  tbst 
he  could  commit,  would  be  sufficient  to  take  his  iili^ ;  and 
yet,  we  are  told,  it  is  not  sufficient  to  fix  one  of  the  moat 
hdlourable  acu  in  societ}'  upodjji  him ;  DaaKty,  that  he  was 
married  I  lest  it  should  draw  from  htm  an  annual  auppoct 
for  his  wife !  and  it  was  contended  with  great  zeal  and  con* 
(idence,  that  there  must  be  proof  of  an  acUxal  vamiafg^y  wd 
that  the  defendant's  confession  of  the  fait,  though  attmdfd 
wltti  all  the  present  circumstances,  was  not  suflScieat^  and 
in  support  of  this,  one  solitary  case  was  produced,  gf  ififtr 
v.  Morris^  (4  Burr.  2057*)  which  was  an  action  for  eniqi- 
nal  conversation  with  the  plaintiff's  wife,^  which  certadniy 
bears  no  analogy  to  this  case,  and,  if  it  proves  any  thmg^ 
proves  that  evidence  like  that,  which  is  now  befiire  di^ 
Court,  may  be  admitted  in  all  cases,  but  in  prosecu^ODS  b^ 
bigamy  and  crim*  con.  for  this  plain  reason,  that  a  criiv 
shall  not  be  fixed  upon  one,  but  by  the  highest  evidence; 
but  the  virtuotis  act  of  matrimony  may  in  this  case,  as  in 
many  others,  be  proved  by  cohabitation^  name^  reputation^ 
and  other  circumstances.    The  marriage  then  being  fixed  be- 
yond any  doubt,  in  my  mind,  it  remains  only  to  be  imjuired 
into,  whether  at  diis  stage  of  the  cause  the  defendant  has ' 
fixed  so  much  blame  on  his  wife,  as  that  she  should  not  have 
aHmony  pendente  lite.     The  rule  as  before  laid  down  with 
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respect  to  llie  answer  beisJK  evidence*  must  dot  be  ov^-      Parceu 
looked; 'and  ^  defendant  mast  prove  his  affirmative  mat-      Parceii. 
ter  contained  therein.    But  not  one  tittle  of  his  proof  sup*  — "~""^ 
ports  the  ctrcnmstances  imder  which  he  states  the  dower  to 
have  been  retinquished,  or  that  he  then  denied  the  marriage, 
or  tluit  jbm  Church  was  the  natural  daughter  of  his  wife,  or 
that  she  refused  to  live  with  him  in  lf98,  or  that  she  con* 
.  ducted  herself  improperly  abroad :  and  the  whole  of  the  cor« 
respondence  before  stated  proves  that  these  things,  so  far  as 
diey  were  noticed  in  it,  were  not  true ;  and  this  btings  me 
to  his  evidence. 

1*  James  MiUer^s  affidavit  states,  that  she  siud  they  were 
married  in  PfitiadelfMai  but  what  does  this  prove  f  It  may 
be  a  misapprehension  on  his  part ;  and  I  am  inclined  to 
thkik  it  was. 

3.  As  to  the  proof  by  Jchn  Sedwich^  it  is  clear  upon  the 
face  of  hiB  sUBdavits,  that  he  was  holding  an  unauthorised 
cbnversatioti  with  her,  if  indeed  he  held  one  at  all,  and  that 
she  was  not  bound  to  satisfy  him  about  it ;  but  if  she  did, 
is  it  not  very  likely,  from  the  contiguity  of  Philadelphia^  the 
Dekrware^  and  the  Jerseysy  that  names  were  mistaken  or 
misapplied  ?  and  if  so,  then  the  evidence  produced  against 
her,  as  coming  from  herself,  should  not  be  garbled  ;  and 
taken  altogether,  would  fix  the  marriage.     And, 

3.  If  any  one  should  be  disposed  to  indulge  his  suspi* 
cions,'  betause  of  the  evidence  of  Robert  Cowarij  I  would 
recommend  it  to  sXich  person  to  read  the  letters  of  the  de- 
fendant, addressed  to  the  plaintiff  while  she  was  in  Norfolk^ 
at  the  house  rf  Mr.  Andrews.  Upon  the  whole,  I  do  not 
discern  any  cause  of  complaint  against  the  conduct  of  Mrs. 
Purcelly  and  she  must  be  allowed  alimony  pendente  lite. 

Whereupon  the  Court  then  made  an  'ord«r  to  this  effect, 
that  the  defendant  should  pay  to  the  next  friend  of  the 
plaintiff  for  her  maintenance,  quarterly,  the  sum  of  sevent)- 
five  dollars,  pending  this  suit,  to  commence  from  the  first 
of  yamtarify  1 808,  until  the  further  order  of  the  Court ; 
Vol,  IV.  r>  T 
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Parceii  unlets  the  defeadaiit  should  thew  cmue  to  the  coatnoy, 
Furceii.  before  the  Judge  in  vacauoo,  on  the  tvenlicith  of  Mnrck 
nesu 

The  defendant  then  filed  a  cross  biU  against  the  pkdntiff 
by  the  name  of  Ann  Hazletan,  and  alleged  theremrdiat  he 
never  was  married  to  her,  and  called  on  her  to  sa^,  on 
oath,  if  they  ever  were  married  I  and  if  they  were^  where 
did  it  take  place  ?  what  was  her  name  I  who  performed 
the  ceremony?  who  were  present  when  the  ceremonj 
Mras  performed  ?  where  did  they  first  become  acquainted  i 
were  they  married  in  a  church,  or  in  a  private  house?  if 
the  former,  what  church  ?  if  the  latter,  whose  house  i  who 
were  present,  and  where  did  they  reside  ? 

To  this  bill  the  plaintiflf  answered,  that  they  rvere  mar* 
ried,  and  that  she  is  the  wife  of  the  said  C^rks  PurceUs 
that  their  first  acquaintance  was  at  the  house  of  a  Mr*  Rey^ 
TioUsj  in  Philadelphia^  a  seal-cutter  and  efigravcr,  in  due  £dl 
of  1785;  that  at  the  time  of  their  intermarriage  she  bore 
the  name  of  Ann  Hdzleton ;  that  on  the  ipdi  AprUj  1786i, 
they  and  Mn  and  Mrs.  Emery ^  and  a  Miss  Heizlar^  took 
a  boat  at  WabiuUstreef  whwf,  and  went  over  to  the  Nevh 
jfereey  shore,  where  they  were  met  by  a  man,  whom  the 
nald  Charles  asserted,  and  she  believed,  was  a  dergyinaii  of 
the  Swedish  congregation  in  Philadelphia^  and  then  and 
there  the  ceremony  was  performed,  in  the  pieseaoe  of  those 
persons :  hut  where  they  reside  now  she  cannot  sqr.;  and 
then  they  returned  to  Philadelpiua;  and  in  a  fisw  days  af- 
terwards, on  their  way  to  the  vessel  which,  was  to  take  tbtm 
to  Richmond,  they  met  widi  Mr.  John  ColUm^  jto  whodPa  die 
was  introduced  by  the  said  Charles  as  his  wife  i  and  the  said. 
Collins  then  introduced  her  to  the  father  of  Mrs*  CdlUns  who 
is  now  Mrs.  ^»  Dd^ney^  of  Richmond;  that  on  their  arrival 
in  Richmond^  they  were  very  kindly  received,  and  Mr*  Wad- 
dell  gave  up  his  own  room  to  them :  and  she  referred  to.  ae^. 
veral  respectable  people,  to  prove  the  unv^ed  acknowledg- 
ments of  the  said  Charles  that  she  was  his  wife. 
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And  now  by  consent  of  parties  these  causes  came  ok  to  Poreeii 
be  heard  together,  and  were  submitted  without  further  ar'^^  Parceu. 
gument.  — .— 

By  the  ChameUer.  The  only  difference  that  I  find  be- 
tween die  record  now,  and  when  it  was  formerly  before  me, 
is  in  a  cross  bill  and  answer:  surely  if  there  was  any  room 
before  to  doubt  about  the  marriage  of  these  parties,  the  an- 
swer to  the  cross  bill  must  now  be  considered  as  freeing  the 
case  of  all  such  doubt ;  for  the  answer,  being  responsive  to 
the  bill,  is  good  evidence  in  her  favour :  and  monstrous  in« 
deed  would  be  the  state  of  that  society  which  would  admit 
a  man,  as,  for  example,  Charles  Purcell^  to  bring  a  woman 
from  another  country,  and  to  introduce  her  here  among  his 
friends  as  his  wife ;  live  with  her  for  many  years  as  his  ^ 
wife ;  treat  her  as  his  wife ;  convey  real  estate,  and  have 
her  relinquishment  of  dower  taken  as  his  wife  ;  address  to 
her  letters,  as  his  wife,  and  not  compel  him  to  maintain 
her  as  his  wife,  unkss  she  was  infauiV;  because  he  says  he 
was  not  married  to  her.  But  this  declaration  cannot  be  be- 
lieved: they  both  agree  as  to  the  trip  to  the  Jerseys^  and  as 
to  the  time  when  it  was  made,  but  she  gives  the  account  of 
the  marriage,  in  answer  to  one  of  his  interrogatories,  and 
therefore  he  must  stand  concluded  upon  that  point :  it  xasef 
be  that  he  phtetised  a  fraud  up<m  her,  and  that  the  Svjedish 
man  was  not  a  clergyman ;  yet  it  was  done  by  the  naeans  ef 
Hharks  PurctUy  and  not  by  Ann  Hazktm;  and  I  will, under 
an  the  circumstances  of  this  case,  hold  him  to  it.  llie  rule 
of  law  is,  that  in  a  controversy  touching  the  validity  of  a 
marriage,  as  whether  a  marriage  or  not,  no  alimony  is  due 
until  some  matrimonial  proof  appear,  or  that  it  doth  some 
#ay  constare  de  nmtrimonio;  but  wherever  a  marriage  doth 
appear,  unless  the  wife  be  in  fault,  there  alimony  shall  be 
doe.  God.  Rep.  Can.  5tO.  and  in  a  book  entitled  '^  Praxis 
inforo  Ecclesiastico^^  xxX.  ZS.  p.  40.  as  translated  by  Mr, 
Ward^n^  the  rule  in  EngUmd  was,  when  a  suit  was  brought 
in  the  Ecclesiastical  Court  by  a  wife  against  her  hu3* 
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Pot«i»  bato<l,  the  Judge  first  ascertaintd  the  immiage,  wMch  he 
PtT«eH.''  dU  either  hy  the  answer  of  the  {^roctor,  or  of  tiie  prmdpri 
party,  or  by  testimony  ;  all  of  which  has  been  done  in  thia 


The  Gorreapondence.  shews  that  die  plaintiff  kft  the  de* 
fendant  at  his  instance,  and  for  bis  accomnaodatioa,  irfterdie 
fire  m  1798 ;  that  in  1799  he  boarded  her  at  Mr.  /%Kifcy'#,  la 
New  Kent;  that  in  1802,  when  she  left  Mn  Pauleif\  she 
went  to  Mr.  Andrews* y  in  Norfolk  \  that  he  the  defendant 
afterwards  wrote  to  her,  stating  that  she  must  not  retoni, 
and  advised  her,  that  if  Mr.  Andrews  could  not  board  her, 
to  get  him  tQ  provide  her  with  board  in  a  private  house  by 
the  year,  payable  quarterly,  and  promised  to  send  her  some 
money  in  a  short  time :  in  1803  he  wrote  to  her  i^gain,  and 
^moag  other  things  statfrd,  that  he  bid  sent  Mr.  Jndrews 
three  kegs  of  butt^,  and  begg^  of  her  to  be  Maef^l  in  his  fi^ 
milyi  gave  an  account  of  bis  prospects,  and  aasured  her  she 
should  not  want  while  he  could  command  a  shilling  \  in  fact, 
it  seems  that  she  was  kept  off  by  his  me^ns,  that  he  mi^t  re« 
(:over  from  his  embarrassments^  and  that  when  sh^  qMiceived 
)ie  had  dofie  so,  i^  insisted  liipon  her  rig^t  to  return,  then 
for  the  first  time  he  deapunced  h^  as  Ac  most  unwodfay  ^ 
borsQIP*  yponthis  view  of  tiie  case,  andupc^  the  gnmi 
of  piiblic  eo^veni^Qcei  m  well  is«f  tM  ipspact  wbjch  is 
Am  to  dip  matrimonial  state,  Gkarka  Jhsn^M  ^iwMi^oti^ 
sUhnmdas  the  husband  of  tfa^jdsintif;  Mdbpaadtn.ilMlto 
bar  a ttasonabte  maimenance,  Theid)o«mce  pnidfvtetiH 
was  made  without  ai^  particular  inforiii«doii:«4ti|t  r«HP^ 
to  As  valne  of  bis  property ;  a6d  lher«f(»re^ii^  /^ihM  fsvt 
him  a  diiy  to  shevf  cause  against  it ;  if  osAise  had  beoiaheiiAi 
and  the  allowance  had  been  too  much,  an  itQanoiSon  cooU 
have  bpen  granted  to  the  e:^ees9  i  but  as  no  o|use  wi|s  dMW9| 
fhe  allowance  was  xleemed  reasonable  |  and  at  an  after  di^^, 
when  ^e  parties  w^re  wiHing  to  bring  on  the  cause,-  lim 
Court  thought  it  best,  undei*  all  tUe  circumstances  of  Ae 
p^e,  to  T^fyr  it  to  a  C^ommission^r^  to  ascertain  the  valqc 
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of  his  proper^,  that  only  n  rtasooaUe  flnaual  «lkrwaAc;e  Pvma 
might  be  made,  that  should  be  auitaUe  to  dieir  statioQ  in  PbmA 
life,  for  whidi  purpose  he  was  ordered  to  attend  Commis- 
sioner Ladd;  but  although  this  was  for  his  benefit,  it  was  an« 
swered  in  his  name,  by  a  letter  to  tfie  Commissioner,  that  the 
order  was  an  uneonstitutional  attack  on  the  liberty  of  a  free 
dtizen  of  Virginia^  in  terms  and  language  veiy  different  irom 
his  letters  addressed  to  Mrs*  Purcell,  which  induces  a  be- 
lief diaC  he  was  advised  to  this  course,  and  was  not  in  fact  the 
audior  of  die  letter  addressed  to  the  Commissioner ;  and  if 
that  was  the  £eict,  and  hi$  adnser  were  known  to  the  Court, 
if  he  should  not  have  cause  to  regret  it,  the  Court  would 
not;  The  Commissioner  however  proceeded,  and  made  a 
report  upon  the  best  information  he  could  get,  and  reports 
$he  value  oi  PurcelPs  property  to  be  29,800  dollars ;  but  as 
it  does  not  seem  to  be  a  veiy  productive  estate,  and  75  doU 
lars  quarterty  was  thought  sufficient,  the  Court  wiU  take  that 
smn  for  its  guide  now,  tmA  fix  the  annud  allowance  at  300 
dollars,  with  liberty,  however,  to  eachpar^  to  apply  to  the 
Coort  to  increase  it,  or  to  diminidi  it,  as  circumstances  may 
in  future  nsake  it  proper.  This  is  as  much  as  I  tbiok  the 
Court  can  ^do.  But  the  ^intiff's  counsel  suf^yosed  Uiat 
the  Court  would  set  ifpttt  a  diird  of  the  ^fendant's  tMtit\ 
bat  I  suppose  not :  for  die  husband,  though  bound  by  every 
legid  and  moral  princij^e  to  aflford  to  his  wife  a  support,  yet 
if,  in  viotelion  of  these  oUigations,  he  becomes  base  enough 
to  east  her  off  without  vxyjust  coumcj  dl,  I  apprehend^  th«t 
can  be  imposed  upon  htm  is  a  suitable  tnaimenance,  whicil 
may  be  varied  according  to  circumstances,  and  which  should 
not  cottdnue  longer  than  he  is  willing  to  restore  her  to  the 
cDtttforts  of  bed  and  board,  and  to  give  satisfactory  assu*^ 
ranees  for  her  enjoyment  thereof,  which,  if  she  should  re- 
fuse, die  allowance  made  for  her  support  would,  at  his  in^ 
stance,  be  taken  away ;  and  if  she  were  to  survive  him,  she 
W9uld  be  entitled  to  dower,  and  her  alimony  would  oS  cour^f 
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Ptireefi      cease.    This  is  the  opinion  of  the  Court,  confomablj  to 

▼« 

P«rcell.      idiich  Mr.  Randolph  may  draw  a  decree. 


•    The  decree  was  to  this  effect : 

That  die  defendant  in  the  first  suit  should  annually,  on 
the  first  day  of  October^  pay  to  the  plaindff  300  dollars  fer 
her  maintenance,  until  he  shall  restore  her  to  the  coniferts> 
of  her  bed  and  board,  and  give  satisfactory  assuranoes 
for  her  enjoyment  diereof ;  chat  on  die  1st  OcUJber  next 
the  quarterly  allowances  are  to  cease;  and  liberty  ws  re« 
served  to  eath  party,  at  any  dme,  to  apply  to  Idie  Couit 
to  have  an  increase  or  diminudon  of  the  ssud  anteaTaDow- 
ance,  as  circumstances  may  in  future  madce  it'tiroper;  and 
the  cross  bill  was  dbmissed;  and  it  was  ordered,  diat  the 
costs  of  both  suits  be  paid  by  die  said  Charkt  PurceU;  who 
by  counsel  prayed  an  appeal,  which  the  Court  said  he 
might  have  in  the  last  :suit,  if  he  asked  upon  the  usual 
terms ;  but  in  the  first  suit  the  appeal  was  refused  .for  these 
reasons: 

^    1 .  Because  he  had  not  made  any  of  the  quarterly  i^^ments, 
and  was  under  a  conunisatDu  of  rebellion^ 

3.  Because  the  decree  was  not  finals  and  the  appeal  was 
aitbe  di^cretioofof  the  Court ;  but  the  Chancellor  said^^tbat 
i£  Charks  PurceU  would  come  in  wad  free  hii  cwUm^  by 
paying  uptheartears*  and  give  seointyfor  thgamyyt.cfius 
wi£e  ptoding  the  appeal,  it  should  be  giwtaod  i  bMlhiaqQun- 
acl  said  thathe  would  not  do  it;  fnd  the.  ChanceUor  sttd, 
the  appeal  should  iK>t  be  allowed ;  and  be  added,  that  he  had 
the  highest  authority  in  support  of  tbe-priuqplcaiwludi  ht 
bftd  laid  down,  to  wit,  tb^  pnivevf  al  sense  of  the  coantiyy  as 
declared  every  day,  with  great  propr teity^  in  fuchcasea  in  the  . 
County  Courts,  and  in  no  instance  bad  an  a]H>cai  bom  dKV 
decisions  ever  been  tsJcen,-  which  prpyed  that  when  they 
acted*  they  had  4one  right,  and  with  which  the  people  weic 
perfecdy  satisfied. 


*  •  ♦ 
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-  (tj^  Afkr  the  deckipn  of  ;th6  above  case  by  the  Cham-  Pareett 
cellor,  the  defendant's  counael  made  application  to  the  Judges  PbtmIL 
of  the  Court  of  Appeals,  for  leave  to  cany  up  the  case  to 
that  Court,  by  appeal,  which  they  unantmeua/y  refused,  and 
expressed  themselves  perfectly  satisfied  with  the  decree 
i^)on  the  merits ;  so  that  the  doctrine  of  alimony  may  now 
be  considered  as  settled. 

Tht  principle  having  been  settled,  that  the  decree  for  ali- 
mony was  righdy  pronounced  in  this  case,  the  following  pro- 
ceedings, to  carry  that  decree  into  effect,  have  taken  place  in 
the  Court  of  Chancery : 

February  19thj  1810.  The  defendant  was  brought  into 
.Court,  imder  a  commission  of  rebellion^  and  refusing  obe- 
dience to  the  former  order  of  the  Court,  was  ordered  to  be 
forthwith  committed  to  the  gaol  of  Henrico  County. 

Febrtmry  27 th^  1810.  A  writ  of  habeas  corpus^  on  the 
motion  of  the  defendant's  counsel,  was  directed  to  the  She- 
riff of  Henrico  County,  to  bring  the  defendant  up ;  because 
it  was  stated  to  the  Court  that  he  Was  now  ready  to  do  that 
which  was  required  of  him. 

Febrtiary  28M,  1810.    The  defendant  was  brought  into 
Court,  under  the  writ  of  habeas  corpus  awarded  yesterday,- 
and  stated  his  willingness  to  do  any  thing  which  the  Court 
should  order,  that  he  might  be  discharged : 

And  it  was  ordered  that,  upon  eiEecuting  a  note  for  all 
the  arrears  due  to  the  plaintiff,  under  the  several  orders  of 
this  Court,  negotiable  at  the  bank  of  Virginia^  payable  to 
the  next  friend  of  the  jilainUff,  with  such  endorsors  as  Md- 
mun4  Randol^y  Esq.  the  counsel  of  the  plaintiff,  should 
approve ;  and  also  entering  into  bond  in  the  penalty  of  4,200 
dollars,  with  such  security  as  he  should  also  approve,  con- 
ditioned to  perform  the  decree  ofi  this  Court,  heretofore^ 
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Fttrodi      pronounced^  tfaait  tlie  C9ifim/m9ii  ^f«M(f^ 
PoreeO.      Mfa^  and  die  defendant  diachaiged  out  of  cualody. 


N.  B.  The  securiqr  was  given  in  the  last  instance,  and 
^  money  paid  in  the  first;  and  the  defendant  diereupon 
dischamcd*'  . 


END  OF  FBBRUARY  T£B>t 


t 


ADDITIONAL  RULES  OP  THE  COURT. 

The  foUowmg  rules  were  entered  among  the  sundiog  ^^  ^ 
orders  of  the  Court,  at  June  term,  1809. 

•  1.  That  the  clerk  of  this  Court  shall  not  suffer  the  papers^  i.  Clerk  not 

to  MdEsr  pft- 

hi  any  case,  to  be  takeu  from  his  office,  at  any  time,  by  pen  to  be  tZ^ 
counsel,  nor  during  term  from  the  Court  room,  but  by  the  ^e. 
Judge. 

*  2*  Reasonable  notke.  of  all  motions  wMch  are  not  of^J^^^.,^ 
vourse^  must  be  given  to  the  adverse  party*  are    not  >  oC 

eoune,      re» 
quired. 

3.  That  every  motion  which  is  not  of  course  must  be  sup-  a.MotioDt  not 
ported  by  affidavit^  and,  b^  "I^IJSrtS 

4.  That  each  Commissioner  of  the  Court  must  report  to  ^  Commit- 
ever}'  term,  the  state  of  his  docket,  that  the  Court  may  know  poi-i  lUte  of 
the  ArUnqucnt  party-  t5  mh'SS! 


Vol.  IV.  ^  V 
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IN  THE  GENERAL  COURT,  JUNE  T£RM,  t806. 
The  Commonwealth  agtiimt  Alexander. 


M 


I.  A  juttiee  of      THIS  was  an  adjourned  case  from  the  District  Court  of 
be     hw^rrrgi^  ffif^/mfidti  ufCA  ttt  itifmBativii  «ntf  Vcrdict  agatnat  ^fahn 
f^m     ofie€,  Alexander  J  a  Justict  wT  tb#  Peafie^  i^  the  cottoty  ef  iotdbma, 
^^1^^  for  taking  his  seat  (the   9th  of  Jugust,  l«Od)  **  on  the 
i^Ao?  d^ri  ^^^^  ^  '^^  ^^  CpUA^  Court,  ##(1  ac^  at  ^  )u«ke  and 
^lilSlir'iK*  ^^?^'  of  tihe  Court  the9  an4  there  situgi  ing^inghk 
mit6§hat£nir   xf$e  ^pQl^  a  j^ci4  qpeajtion  and  aYainiiiaMa  sit  the  lime 
depending  in  the  said  Court,  and  in  signing  the  minutes  of 
ioaicate7wi^  its  proceedings,  as  presiding  Justice  thereof,  whik  he  die 
^1^^^!^^^  w^  y^^  ^Mx^nder  was  in  a  state  of  intoxkatioo,  freo^  Ae 
h    ^^  nd^'  drinking  of  spirituous  liquors,  wbic})  renderad  lum  mcosapa* 
tfJKrio/  ^fj^^  tent  to  the  discharge  of  his  duty  with  decencjr,  decorum  and 
y>/ttMavt<Mir»  di&cretioii,  and  disqualified  him  f^m  a  iauraod  fujH  cxereiae 
Jimice  ot*  the  of  his  understanding  in  matters  and  things,  at  the  time  aaoA 
tohVanSn^d  pl^ce  last  mentioned,  judicially  brought  before  him,  to  the 
^1^  J2^r^^  {^JBcat  disgrace  of  tfa^  adminiatration  of  pubHc  jualioe,  jand 
mmk         ^  ^  ^^^^  example  of  persons  in  authority ;  wberel^  die 
thejKry«ihi«j-'  said  jfohn  Alexander  ^vas  guilty  of  misbehaviour  in  Ah  £^5of 
dant  "sj*f'it!f,*'  of  yvstke  of  the  Peace^  in  and  for  the  said  County  of  JL0O- 
Mithorize^the  douti^  agaiust.the  peace  and  dignity  of  the  Commonwealth.'' 
^^^n^frS       The  Jury  found  the  defendant  **  guiliyy''  and  amerced 
^cef  bat  no  him  in  the  sum  of  fiftu  dollars.     On  the  naotioa  of  the 
monj  H  ad.  attorney  for  the  Commonwealth  for  a  judgment  against  the 
ion:  the  Court  defendant  for  the  amount  of  the  amercement,  and  also  for 
eUarge  of  *u»e  judgment  that  the  defendant  be  removed  from  his  o^ce  of 
'^*  Justice  of  the  Peace,  for  the  county  ofJ^oudoun^  the  District 

Court,  ^^  doubting  whether  it  had  authority  to  remove  tbt 
defendant  from  his  office  aforesaid,  and  also  whether  evi- 
dence could  be  exhibited  to  th6  Courts  after  the  discharge  of 
the  yury  before  whom  the  issue  was  tried,  to  prove  the  gene- 
ral ill  conduct  and  mal-administration  of  the  defendant  ia  hi& 
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said  office,  thereby  to  shew  him  to  be  a  propfer  object  for  ^**^^^2SJ**^"' 
removaL'^  adjourned  the  case  to  the  General  Court,  for  the  ▼• 

Z  ^  .  Akxinder. 

novelty  and  difficulty  of  the  said  qoesuons*  ..^.........i^ 

And  now,  at  a  General  Court,  holden  at  the  Capitol,  in 
the  City  of  Richmcnd^on  the  thirteenth  day  of  Junty  1808, 
Present,  John  Tyler,  Robert  White,  jun.  Francis  T« 
Brooke,  Hugh  Holmes,  Archibald  Stuart,  and  Wil« 
LiAM  Nelsoh,  Judges,  the  following  opinion  was  entered 
on  the  points  submitted* 

^^  It.  is  the  UHonimotis  opmion  of  this  Court,  that  judgment 
of  amotion  from  the  cj!ce  ofjmtice  of  the  Peace  ought  to  be 
rendered  against  the  said  John  Akxander^  and  that  no  fur- 
ther testimony  is  admissible  before  the  District  Court." 

^^  Wliich  is  ordered  to  be  certified  to  the  District  Court, 
holden  at  Hmimarket^ 


AX 


INDEX 


TO 


THE  PRINCIPAL  MATTERS 


CX)NTAINED  IN  THIS  VOLUME, 


ABATEMENT.  fendant,    against  'vrbom    there  has 

been  a  decree  as  an  absentee,  may 

1.  Where  a  suit  would  have  abated  by  the  ^  receired.     Sboe  v.  Barber  et  aL 

death  of  the  plaintHf;  and  the  de-  439 
fendants  might  have   been  permit.   ^  ^^^  ^™^  allowed  by  a  decree  against 

ted  to  plead  dt  ntmo,  if  they  omit  to  ^  absent  defendant,   within  which 

avail  the'mselres  of  the  death  of  the  ^^  might  shew  cause- a^inst  it,  har- 

plaintift*,  but,  on  the  contrary,  admit  '*^g  expired,  the  plaintiif  is  entitled 

that  certain  persons  are  his  sunriving  ^  th^  benefit  of  the  decree,  without 

|»artDera,  and  go  to  trial  without  ask-  giving  the  security  originally  required 

lag  permission  to  plead  de  jm«o»  they  oy  it.    JRott  r.  Austin,                   502- 
are  prechidcd  from  making  the  ob-   3.  A  home  defendant,  dccrfed  to    pay 

jactioa  after  verdict.    JdurdQcii  Crc,  money  to  a  creditor  of  an  absent  de- 

V.  BemdonU  Bxeeuton,                 200  fendant,  will  be  compelled  to  pay  in- 

%  A  suit  brought  by  husband  and  wife  terest*  unless  be  make  a  legal  ten- 

to  recover  a  demartd  in  right  of  the  <^r>  or  bring  the  money  into  court* 

wife»  abates  by  her  death.    Archer  v.  iL 
(Mey  and  Wife,                              410 

3.  A^ecree  of  a  preceding  term  sgainst  a/*/>/xwtm^ 

a  delendant  who  waa  then  dead,  set  ACCOUNT. 
OB  notion.    Moot  v.  Barber  et 


M>  439    1.  Executors  snd  administrators  ought  to 

be  allowed,  in  their  accounts,  all 
ABSENTEES/  reasonsble   charges    and    disburse- 

ments for  the.  benefit  of  the  esl^^ 
1.  Onivhat terms  the  anstrcr  of  a  de-  they  repreflfoti  and   a  reasonable' 
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reeompense  for  tLeir  personal  tfoii* 
ble^in  preference  to  the  claim  of  any 
creditor  of  the  decedent  Nimmo^t 
Executor  y.  The  ComntowKtaUlh    57 

2.  Jt  Htnut  that  charts  appearing  to  be 
ju9t  and  legal,  in  an  rx  ^arre  settle- 
ment of  an  administration  account, 
by  commissioners  appointed  by  the 
rourt  which  granted  the  adminifllra- 
lion  and  passed  by  such  court*  (tlie 
conunissioners  having  reported*  that 
•vouchers  were  produced  to  justify 
such  charges,)  arc  to  be  receiven* 
piHma  facie,  as  evidence  in  favour 
of  the  executor  or  administra- 
tor; and  that  the  burden  of  proof 
^  lies  on  the  party  who  would  impugn 
them,  tb. 

%  When  an  admintstration  secoimt  may 
be  admitted  as  prima  facie  evidence. 
See  AhuelV*  Ad\ninitirator9  v.  Milton^ 
253^  and  Moumjoy  v.  Loyny,.        436 

4.  The  act  of  1792,  (I  Pro.  Code,iu  167. 
s.  56>)  which  makes  it  the  duty  of 
the  court,  in  actions  against  ejLecur 
tors  Mr  administrators  on  open  ac- 
counts, to  expunge  sucb  items  as  ap« 
pear  to  have  been  due  more  tlian  5 
years  before  the  death  of  the  testator 
or  intestate,  applies  to  accounts  ex« 
tsting  before  tfke  first  of  October, 
2793,  when  that  act  took  effect;  (see 
1  Bev.  CoJct  c.  150.  p.  293.)  but  it 
relates  only  to  open  accounts,  and 
doeanot  eztand  to  settleotents  oras- 
8Uflaption»$  therefor^  the  plaintifiT,  to 
take  his  case  o«t  of  the  act,  may 
give  in  evidence  an  attumfnit  of  the 
testator  or  intestate,  within  ftve 
years,  to  pay  j^talrd  balance.  Br^ok^t 
AdnuMUtratore  v^abeifyt  266 

d  An  order  for  tm  account,  in  chanoery, 
must  bo  executed  witiiin  twelve 
H^onths.     ^twymotts,  410 

&  In  suits  to  subject  to  the  payment  of 
debts,  landt  in  the  posiession  of  hekis- 
the  constant  course,  where  thete  is 
no  mptex&c  lien,  is  first  to  take  an  ac- 
count of  the  persenal  asaets*  M*Lwd 
w^JUktrtfrnrnd^aksr^t  443 

7*  But  a  mortgagee  cannot  be  compelled 
in  order  to  get  hold  of  the  mortgaged 
subject,  to  go  into  an  account  of  the 
personsl  assets.    Patton  v.  Piage^  449 

&  A  commissioner's  report  under  an  or- 
4er,  made  whea  the  represent aliws 
of  a  deceased  pa^ly  were  not  bv^ore 
the  court,  will  be  set  a^^.  jj^iguid 
T.  Patientgn,  445 

9s  A  report  shewing  a  balance  ^ue  .Ifom 
'  a  defendant  U  not  a  suffacient  grotud 


for  aA  order  directii^g  the  money  t& 
be  brouglit  into  courL  The  plaintiff 
should  proceed  to  a  decree^  which 
he  may  enforce  by  the  usual  process. 
CatnpbeU  v.  Braxtam  and  othersw  44^ 
10.  Rule  as  to  taking  the  account  of  a  par- 
ty as  evidence  against  him.    ^Fomet  ▼. 

yonct,  ur 

li.  Ifa  party  have  an  account  taken,  as 
to  a  subject  befbre  decided  by  the 
court  in  the  same  cause,,  so  much  of 
the  report  will  be  at  his  own  costs- 
Corbin  V,  Broerky  ami  aeiert,         448 

t2-  A  report  made  while  a  cause  stood 
dismissed,  and  before  it  was  reinsta- 
ted, will  be  recommitted-  Williams 
C9n  V.  Children  t  449 

13.  Objections  for  want  of  proof  of  any 

voucher  on  which  a  comnussioner 
founds  an  itein  in  hia  account  meat 
generally  be  made, before  the  com- 
missioiicr  bhnsclf  i  ia  whkh  case,  if 
such  proof  be  not  supped,  it  may  be 
callea  for  at  the  hearing,  but  in  no 
other  initadce,  unleas  for  good  cause 
shewn,  and  upon  one  month's  previ- 
ous notice.  Mead**  Ea^rt  ▼.  Wimttom 
and  others,  450 

14.  A  motion  for  an  acconntia  irregular  £ 
it  should  be  for  a  decree,  which  if 
the  court  cannot  enter  without  an  ac- 
count, it  will  direct  one.  Hamptm^t 
Es^re  V.  P^lard,  451 
An  order,  for  an  account  b  not  to  be 
made  as  of  crmrsei  but  upon  a  hearine 
only,  unless  Uie  parties  consent ;  and 
where  it  would  be  proper^  it  siionl& 
not  be  directed  in  Tncation,  withont 
notioe  to  theadterse  pnr^  or  his 
counsel.    CuttmtFmd  Wih  ▼«  Cmter, 

478 

15.  Afler  adecr«efbranaeeomitagsinst 
a  defendant  who  ie  in  centMUpt,  and 
a  report  of  the  eommssanmit,  «Kk 
defendant  can  be  |jen»itfd  tpile  his 
answer  on  oenditioD  enlf  thift  1m  da 
notdelay4he  tiiak-  JMerv. .Rd^, 

4oa 

In  tYuit  in  equity  agntoatesetsiisf^ 
it  IS  nnt  regnftnr  to  enter  n  deciee  te 
he  levied  ef  the  goodsof  f3bt  taSMor, 
without  an  account  M^M^fw-Mmtn, 


UL  Thou^  it  is  h  mntter  «f  emnw  Ibra 
venuttnder-4aan  of  pcpsmialcketleblo 
.'61e  a  biU  against  tenant  for  lileyfbr 
an  account  and  inventory  of  the  pro- 
perty, yet  ^  co^  wil^not  role  the 
tenant  for  li&  to  give  securitji  to  hate 
ahe  )tfopei!t|riiirthooil»ni;«tUMi«ti, 
^ess  there  appear  some  danger  of 
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its  Wtng^-  wMted  or  put  oat  of  the 
Wijr.     Mortimer  v.  Moffat  and  t^ift^ 
^  .    .  -   503 

3T.  A  defendant,  after  an  order  for  an  ac- 
conntf  may  move  to  set  it  aside,  and 
file  his  answer,  on  paying  the  costs 
which,  may  have  accrued  before 
the  comnussioner.  Lindsay  v.  Camp' 
hell  and  Whecter  and  othen,  505 

ACTIOK. 

1.  K-the  jary  find,  in  a  mill  case,  that  a 

certain  number  of  acres  of  land  will 
be  overflowed,  *«  together  with  all 
other  damages,  to  the  value  of  a  spe- 
cified sump  It  is  special  enough, 
and  witi  not  bar  an  action  for  any  da- 
mages not  foreseen  and  estimated  by 
them.      Colefnmn  v.  Moody^  ^ 

2.  Aitumpm  for  the  use  «nd  occupation 

of  land  lies,  upon  an  express  promise, 
at  common  law,  independently  of  the 
atat.  11  Geo.  II.  c.  19.  See  Assume* 
SIT,  No.  1.    Epitee  v.  Ccte^  191 

3.  It  seemj,  that  such  action  is  also  main- 

tainable without  proof  of  an  express 
promise.  But  the  point  was  left  open 
in  this  case«    Mdeo  gutere^  ib* 

4.  An  action  lies  at  common  law  against 

a  sheriff  for  not  executing  and  re- 
turning the  process  of  the  courts  of 
chancer}'.  JRonald  v.  Bmtlj  et  oL  and 
Harmer  v.  Keyt  461 

5.  An  action  of  detinue    lies  for  an  in- 

fant'negro  child  of  tuch  a  mother^ 
witliout  any  other  description.  Baat 
r.  Bass,  47a 

ACTS  OF  ASSEMBLY. 

%  The  true  construction  of  the  law  con- 
cerning the  appointment  and  duties 
of  Sheriffs,  requires  that  thoy  should 
he  annually  nominated  and  commis- 
sioned, and  should  annuitlly  renew 
their  bond  for  the  faithful  collection 
of  the  taxes,  &c.  ;  therefore  in  this 
rase,  the  high  sheriff  having  been 
nominated  and  commissioned  wr  one 
vcar  only,  and  ha\ing  acted  the  se- 
cond yeur" without  a  new  nomination 
and  commission,  and  not  having  re- 
newed his  bond,  it  was  held,  thatlhe 
SKXurities  ft>r  the  first  year  ^erc  not 
liable  for  the  taxes  collected  by  the 
high  sheriff  for  the  second.  The 
Commmmealth  r*  Fairfax  and  others^ 

20» 


%  Construetieiiof  the  act  oTfTS^,  whidi 
makes  h  the  duty  of  the  com!  **  in 
an  action  upon  an  opea  account 
«gamst  an  executor  or  administrator* 
to  cause  to  be  expunged  from  suck 
account,  all  items  appearing  to  hcve 
bean  due  five  years  belbre  the  deatU 
of  the  testator  or  intestate."  (^ev. 
Code,  vol.  1.  p.  167.  s.  SB.)  1.  The 
above  act  applies  to  open  accounts 
existing  before  the  1st  day  of  October^ 
1793,  when  it  took  effect  (See  iBer. 
Code,  vol.  ].  c  15a  p.  ^3.)  2.  But  it 
relates  only  t<^  open  accounts,  «n4 
does  not  extend  to  settlements  or«t» 
sumptions ;  therefore  the  plaintiff, to 
take  his  case  out  of  the  act,  may  give 
in  evidence  an  aatumpeit  of  the  test%« 
tor  or  Intestate,  within  five  years,  t* 
pay  a  stated  balance-  Brooke^*  Ad" 
minisrrators  v.  Sheliy,  266 

3.  Construction  of  the  act  of  1796,  c.  ^L 

for  paving  the  streets  ef  Alexandria^ 
Sec  SuMtiART  Proceboings,  and 
Mayor,  Istc.  of  Alexandria  v-  Chaptnott^ 

270 

4.  It  is  settled  under  our  act  of  assem^bly^ 

(1  Re^.  Code,  c.  66.  p  10.  s.  40}  that 
a  plea  and  demurrer,  at  the  same 
time,  to  the  whole  declaration  am 
admissible,     l^ne  v.  Criffinf  STt 

5.  The  second  section  of  the  act  of  IstdKr- 

Aruary,  1808,  •*  concerning  the  sale  of 
property  under  executions  and  es- 
cumbrances,**  applied  to  all  siAee 
made  after  that  act  took  effect,  under 
any  decree  in  chancery,  whether  d%- 
ted  befi)re  that  time  or  aot.  S^oetf 
V.  Carter,  4Qt 

6.  An  attachment  to   enforoe  a  decree 

pronounced  against  a  person  wh# 
was  out  of  the  commonwealth  at  the 
^ime,  cannot  be  awarded  against  hitt 
afler  his  return,  until  twelve  months 
have  elapsed  from  the  tim6  of  serv- 
ing a  copy  of  such  decree.  Morton 
v.  Sorton,  403 

ADMiNlSXRATIOM; 

An  administration  account,  settled  befoie 
commissioners  M>peinted  by  the 
court,  in  which  the  executor  or  ad* 
ministrator  qualified,  and  certified 
**  to  have  been  returned  to  tourt^  and 
being  examined,  to  have  been  al« 
lowed,  and  ordered  to  be  record- 
ed,** is  inadmissible,  on  the  plea  of 
fiilfy  adminhtered,  as  prtmafacie  evir 
-  denee  gf  the-  sereral  items  theteiiv 


5U 
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mr  ithout  prodiicinfp  alto  copies  of  the 
inveptory  Mid  appraUemf  nt  of  the 
test«tor*i  or  intefttAte*!  estttte.  But 
the  adverse  party  may  surcharge  and 
falsify  such  account,  if  he  cjui.  /It' 
vttilU  Jdm^rs  ▼.  Milton^  253 

See  also,  Mtmutjojf  v.  Lwarj^         42S 

AbMINlSTRATOkS. 

t   « 

EXCCOTORS  AND  AOMINISXSATORS. 

AD  QPOD  DAMNUM. 


*  1.  An  inqutsUton  on  a  writ  of  ad  quod 
dammtnip  in  a  mill  case*  having  found 
that  lands  of  T.  H.  deceased*  would 
be  overflowed*  and  a  summons  havhir 
issued  to  7*.  C.  acting  executor  and 
trustee  of  the  decedent,  to  she  w  cause 
why  leave  should  not  be  given  to 
erect  the  mill ;  and  7*.  C.  having  ap- 
peared and  contested  the  motion  on 
Hr  merits,  he  \va»  precluded  from 
afterwards  saying  that  he  was  not 
leg-all^  summoned  as  the  tenant  or 
propiietor  of  the  land.  Coleman  v. 
Moody,  2 

2.  The  mentioning  in  the  writ  of  ad  quod 
damnum,  a  certain  height  for  the 
mill  dam  is  no  ground  for  setting 
aside  the  proceedings  at  the  instance 
of  the  opposing  part^- ;  notwithstand- 
ing no  particular  height  was  specified 
in  the  order  directing  the  writ»  iS. 
'3<  If  the  jury  find  that  a  certain  number  of 
acres  of  land  will  be  overflowed, 
*Vtc«ether  with  all  other  damages^ 
to  the  value  of  a  specified  sum,**  it  is 
special  enough,  and  will  not  bar  an 
action  for  any  damages  not  foreseen 
and  estimated  by  them,  iL 

4.  An  order  of  court  granting  leave  to 
erect  a  mill  is  Valid,  though  no  order 
be  made  directing  payment  of  th^e  da* 
mages  found  by  the  inquisition,  i6, 
$,  For  what  conduct  of  the  jurors  an  in- 
quisition in  a  mill  case  ought  not  to 
tc  set  aaide*  i^. 

See  JvBORS,  No.  1. 
6.  It  is  sufficient  for  the  clerk  to  sti^e  in 
the  record,  that  the  writ  of  ad  quod 
damnum  with  the  inquisition  annex- 
ed, was  returned  by  the  sheriff,  with- 
out inserting  a  oopv  <»f  the  signature 
of  thf  sheriffV  or  of  his  deputy,  to  the 
.  return ;  a  copy  of  the  inotiisitiuh  it- 
self witli  the  signatures  or  the  jurors 
))cing  inserted  m  the  record,  U. 


AFFIDAVm 

1.  If  a  defendant  at  law  be  Jiiied  into  a 

trial  in  the  absence  of  some  of  M 
witnesses,  to  wliose  mafcetialiiy  he 
has  made  affidavit,  be  may  except  t# 
'  tlieopinionof  the  court,  and  ptx>cec4 
to  obtain  relief  in  a  auperior  court  dt 
common  la^-,  but  not  in  dumceiT. 
Svne  and  others  ▼.  Montague,  lOT 

2.  Aifidaviu  fJed  in  support  of  a  bill^ 

(there  being  no  proof  oif  notice)  ougfat 
not  to  be  considered  as  testimotiy  ia 
the  cause  ;  unless  it  appear  intbe  re- 
cord that  they  were  read,  either  bf 
consent  of  parties,  or  w^itbout  6ppo<» 
tion,  when  such  opposition  migbt 
have  been  made.  .  Sraxtnn  t.  'XarV 
Seirt,  37€ 

AGREEBiIENT. 

1.  If  B  agree  to  sell  W.  sofliany  aerea  of 
land,  l}*ing  on  a  certain  ci^ek,  &c. 
without  specifying  any  boundarjea ; 
but  a  particular  tract  be  shewn  to  W. 
as  the  land  embraced  by  the  agree^ 
ment,  and  they  accordingly  enter  in- 
to a  contract  under  'hand  and  seal; 
parol  evidence  is  admissible  to  abew 
that  B.  either  had  no  land  st  mil  on 
that  creek.  &c  or  not  that  psiticiUar 
tract  which  it  was  understood  by  the 
parties  was  comprehended  til  the 
agreement.  Buttci^t  Rx*re  v.  WaU 
lace,  a3 

2.  A  vendori  having  conveyed  a  tract  of 
land  by  an  absolute  deed  of  beigain 
and  sale,  in  which,  and  by  s  recei^ 
at  the  foot  whereof,  he  sekaowiedg- 
ed  that  the  considermtioa  ruircsscd 
was, fully  paid  s  having  sevcnhi^ss 
taken  the  vendee's  bonds  fiv  the 
amount  thereof,  and  cootiooed  l»  live 
oiv  the  land,  bv  virtue  «£  a  penl 
agreement  that  he  should  retsin  pos- 
session until  the  cmitract  o«  thpfiit 
of  the  vendee  sho<dd  be  ISil^  «gai- 

r>lied  with  ;    retained  an         '    * ' 
ien  on  the  land  against  i  ^  _ 

from  the  vendee  havjnir  actoal 

of  such  agreement    JhtmU  v»  BM^ 

m 

ALIMOKT. 


1.  The  court  of  chancery 

incases   ofaUmonv.    FotitSy. 
cell,  sm 


i 
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^  WhateTtdenoeofiaaniiycU  <trrined 

■ufliclent  to  entitle  the  wife  loalimo-  vitnv;rairn  y.  jiie; 

Pumll-v.  Parull,  iOZ   3-  Brin);  iiitoxicMtd 


3t  How  the  pcrfiirrt>»inee  of  ilecrwa  1 

alimony  is  to  be  enlijrced   whHr  tUe 

■'   dc ten ilint  stands  out  proceii  of  cun- 

Umpt,  ib. 

AMENDMENT.  " 

1.  Rules  nsto  STncndiitp  answers  in  clMti- 

ccry.    Liii^f,  v.  Smith,  [  405 

2.  After  sj^ecial  demurrer   to   it  bill  in 

chnnrerj-,  the  plamlHTma)  li. 
to  nmend  on  payment  ol'fOll 


IsbchiTiouv  in  oSke.      TAr  Com- 

tnwalt/i  T.  Alexander,  522 

viib  snirituDui  11- 
'     '       t  of  his 


a  An  »niwer  filed  by 

amended ,  on  miil 
^     tains  his  ace.     W< 


475 


I  tiM  dial 

official  <l<itiea,  is  ■  auSciei 
liuvigur,  for  which  a  justice  of  the 
peace  ouKht  t"  be  aiiKrced  and  re- 
moved from  office,  ib. 
In  stieh  case,  the  jury's  finding  the  de> 
P'nilsnt  "{w7y',''is  sufiicient  lo  au- 
thorise tl>e  judf^ment  of  *motion 
from  office  i  bat  no  funber  lesluno- 
ny  is  admbsihle  before  the  court,  af- 
ter the  jury  hia  been  diacbarj^d,  ib, 

ANCESTOR. 


SeeHaiss. 

t   bound   for  clerk's  ftea  . 


:  anceitor. 


infant  may   t 
,   when  he   *i- 

iB  V,  CamfUll,    An  Ijcir    ia  r 
477  and    t;(xe 

>Iion  to  he   idmttted  aa  a  defend-  Haydon 

\»  not  rr^ular  r  but,  in  case  of  tn 
mction,  if  it  sppear  that  the  pei^  ANSWER  IN  CHANCERY, 

making  U'«  motion  is  mtrreaicd 

the  auliject  of   conti-overiy,  the    1.  It  should  appear  that  defendantl  in 
.^  ...-11  __j — ■._  !,;,.„.,;,.„  ,„  I,.  chanrery,  against  whom  ■  decree  b 

entered,  had  answered  the  bill,  or 
stoi^  out  processor  contempt;  andi 
if  this  be  ortiitled,  a  bill  of  review 
may  be  filed,  on  the  ground  of  error 


court  will  order  the  injunction  (□  be 
dissolved  '  '' "  -•■  —  '"  '" 
amend  hi 


dissolved,  unless   tlie' plaint  iff  iwill 
a  bill,  andmake  him  ■  de- 
fendant.    Ha'Titm  V.  Mcrtcm, 


S.  Afler  pubUcntion  of  depositions,   and 
the  cause  set  down  for  hearing,   the 
origvnal   bill  cannot  be   amended  by 
makinf!'  new  parties,  or   cliarging    m    3.  Rules 
new    fact ;  but  a  supplemental  bill  pan  t 

may  be  oflered.    Plcnianii  v.  Ltgan, 


upon  the  face  ofthe  decree.     Brax- 


lee't  Neii; 


3T9 


amending  aniwen. 
^on  T.  Smilh,  405 

3.  II  an  answer   contain   impertinent  or 
vDi  scandalous   matter,  it   will    be    re- 

ferred   to    a    commissioner   to  cx- 
AUDBC-vuvuT  punge  such  matter,   at  the  costa  of 

AMERCEMENT.  (he  pa.ty  filing  the  answer.     Af^o« 

1.  A  jnsliee  ofthe  peace  may  bcnmemd   ^   OnJhatlei^lu.e  answer  of.  defend- 


and  removed  from  ofBce  upon 
foraialion  a(:»inst  him  in  a  superior 
nmrtof  criminal  jurisillet  inn,  for  mis- 
beheviour'in  ortce.  Tin  Common- 
xaealth  *.  Ahxandrr,  532 

3.  Being  inloilealcil  with  spirifnoiis  li. 
t)ilon,  while  in  the  discharge  of  hit 
nAeiid  dalies,  ia  a  siifficieni  misbe- 
hMioftf  for  which  a  justice  of  the 
peace  ought  to  be  amoved  and  re- 
lAtfred  from  office,  ib. 

AMOTION  FROM  OFFICE, 


I.   Ajusticeofthepcaecmayheamerced  ^-    ^^'i'''' 

snd  removed  from  office  upon  an  ih-  ,  V"' 

formation  against  him  in  a  superior  "  '^  ' 

coDrt  of  criiuinal   jiirisdiction,     for  ^*'" 


against  whom  there  had  been 
a  decree  as  itn  absentee,  may  be 
received.  Hove  v.  Barhrr  el  al-  439 
An  answer  filed  by  an  infant    may  be 
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8.  In  such  case,  if  the  injunction  be   not 

reinstatedy  the  bill  is  to  be  dUmiss- 
.  cd  under  the  act  of  assembly,  unless 
cause  be  shewn  against  it  at  tlie  en- 
suing term  after  the  coming  in  of  the 
answer.    JBeall  v.  Gihton,  481 

9.  Practice  as  to  bringing  in  the  defend- 

ant* by  a  messenger^  to  answer  in- 
terrogatories. Brovm,JSive*  CtCo.y. 
WiUon,  481 

10.  Afler  a  bill  of  injunction  has  been  ta- 
ken ibr  confessed  for  want  of  an  an- 
swer, a  motion  will  not  be  received 
to  discharge  it  as  having  been  im* 
providently  awarded.  TSirpin,  AdtnW 
ofyames,  v.  yefferson,  483 

lU  After  a  decree  for  an  account  against 
a  defendant  who  is  in  contempt*  and 
a  report  of  tlie  commissioner,  such  de- 
fendant can  be  permitted  to  file  his 
answer,  on  condition  only  that  he  do 
not  delay  the  trial.  Fisher  v.  Fith' 
er,  484 

13.  A  defendant,  after  an  order  for  an  ac- 
count, may  move  to  set  it  aside,  and 
file  his  answer,  on  payinc^  the  costs 
which  may  have  accrued  before  the 
commissioner.  Ltndtay  v.  Campbtll 
Cf  Wheeler  and  athert,  505 

APPEAL. 

!•  In  every  case  of  an  appeal  in  a  contro- 
versy concerning  the  probate  of  a 
will,  the  original  paper  exhibited  for 
probate  ought  to  be  brou^t  before 
the  ai^Uate  court,  by  writ  of  «u^^' 
na  duces  tecum*  If  such  paper  cannot 
be  had,  the  order  admitting  it  to  re- 
cord* or  rejecting  k,  ought  neither  to 
be  affirmed  nor  reversed ;  but  the 
appeal  shoukl  be  dismissed.  Marks 
and  Wife  v.  Bryant  and  Wife,  91 

2f  An  appeal  will  not  be  taken  up  as  a  de- 
lay case*  if  the  point  be  in  any  degree 
doubtful.    Foxy.  Covan,  156 

See  Bill  of  Exceptioxs*  No.  1. 

3.  If  a  cause  be  remanded  to  an  inferior 
court,  and  a  new  trial  directed,  /the 
superior  court  must  be  presumed  to 
have  thought  the  declaration  suffi- 
cient ;  consequently,  on  the  new  tri- 
al, or  on  a  second  appeal,  no  excep- 
^on  can  be  taken  to  the  declaration. 
Murdoch,  Cfc^y,  Berndon's  £x>»,  200 

'4.  If  a  superior  court  of  common  law,  in 
reversing  a  judgment  and  awarding  a 
new  trial,  assign  the   re^^on  to  be. 


that  certaiD  cvideso^  sbould  hai< 
been  received  on  the  former  trial, 
but  fail  to  direct  that*  upon  the  aew 
trial,  such  evidence  shall  be  recrelTed* 
the  court  of  appeals,  in  affirmiiig  its 
judgment*  will  add  the  proper  «& 
rection  concerning  the  erideiiee. 
Brookes  AdnCrs  v.  Shelly^  366 

5.  If  one  of  two  co-executors  direct  an 

appeal,  writ  of  error  or  trnper^edeat, 
originally  granted  to  them  both,  to 
be  dismissed,  the  other  may  proceed 
without  him,  and  since  both  are  be- 
fore the  court*  an  order  of  severance 
may  be  made  without  a  aummona. 
Reno*s  £x*rs  v.  Davis  and  Wife^     288 

6.  If  the  clerk  of  an  inferior  court  mis- 

conceive a  judgment*  and  issue  exe* 
cuiion  against  any  person  not  proper- 
ly a  parly  thereto,  the  remedy  b  not 
by  supersedeas  or  writ  of  error,  but 
by  motion  to  quash  the  ezocutioe ; 
and  if  such  motion  be  overruled,  an 
appeal  may  be  taken  to  the  court  of 
error,  or  application  uuty  be  made 
for  a  writ  of  error  or  smfiersedeas  to  the 
order  overruling  sucli  motion.  Moss 
and  others  v.  Mosis  AdnCrs^  293 
7'  An  interlocutory  decree  being  affirmed 
in  the  court  of  appeals  does  aoC 
change  its  terms ;  but  it  remains  to 
be  executed  in  the  court  of  chaneery 
in  the  same  manner  as  before  the  ap- 
peal ;  therefore,  in  this  caae,  the  ap- 
peal being  affirmed  without  a  deduc- 
tion of  war  interest  on  a  BritM  debt, 
such  deduction  will  be  made  in  the 
court  of  chancery,  especially  as  the 
plain  tiffis  asking  the  aid  of  that  covt 
to  carry  the  decree  into  efibct.  WU' 
son  v.  Trifiettt  4SS 

8.  Practice  where  the  appellees  took  pos- 

session of  the  property  brhwjiiirto 
the  intestate  of  the  appeUaak»  peMRg 
the  suit.     Wrisht  v.  Wright  ef  ^  453 

9.  A  plaintiff  in  a  superior  court  of  cliaa- 

ccry  cannot  be  nded  to  give  aiciriCy 
for  costs  incurred  id  the  coort  of  ap- 
peals from  which  the  suit  was  re- 
manded for  farther  pioeeedipgi. 
Lambert  t.  Key^  484 

10.  If  a  party  prosecute  his  action  at  law, 
and  there  be  a  decision  of  an  infenor 
court  against  him*  from  whidi  he 
takes  an  appeal,  but  does  not  pMt* 
cute  it,  he  cannot  come  int*  tspaKf 
for  relief,  on  the  same  stibfed  att- 
ter.    Saunders  y,Mur*Min'^   4SS 

11.  A  suit  in  equity  cannot  be  <**'*rtr*''' 
for  profits  of  slates  tecndnf  ^taisg 
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'  ih6  pendency  of  an  appeal  from  a 
Judgment  in  detinue.  Alderson  v.  Big' 
gart  and  others,  470 

APPEARANCE. 

1.  An  inquisition  on  a  ^vrit  of  ad  quod 

damnum^  in  a  roiU  case,  having  found 
that  lands  of  T.  ^.deceased,  would 
be  overflowed,  and  a  summons  having* 
issued  to  T.  C.  acting  executor  and 
trustee  of  thedecedent,  to  she  w  cause 
why  leave  should  not  be  gh'en  to 
erect  the  mill ;  and  7*.  C.  having  ap- 
peared and  contested  the  motion  on 
its  merits,  he  was  precluded  from 
afterwards  saying  that  he  was  not 
legally  summoned  as  the  tenant  or 
proprietor  of  the  land.  Coleman  v. 
Moody,  2 

2.  What  is  the  appearance  day  in  the  su- 

perior court  of  chancery.  Smith  v, 
yenny  et  at,  440 

^.  Practice  as  to  executing  attachments 
to  compel  an  appearance.  Watts*s 
j£x'r#  V.  Robertton,  442 

APPRAISEMENT. 

WHen  an  administration  account,  set- 
tled before  commisslonersy  may  be 
admitted  as  prima  facie  evidence, 
without  exhibiting  also  a  copy  of  the 
inventory  and  appraisement  See  At- 
vselVt  AdrtCrs  V.  Miiton,  253 

ARGUMENT. 

In  chancery  proceedings,  when  .a  plea 
is  set  down  for  argument,  the  cause 
must  be  put  on  the  court  docket. 
SiU  ▼.  Green,  448 

AS^MBLY. 

See  General  Assembly. 

ASSETS. 

|.  If  an  executor  exhaust  the  assets  by 
paying  debts  of  inferior  dignity,  he 
must  satisfy  ji  judgment  against  his . 
testator  de  bonit  propriis.  See  Exe- 
cutors iiND  Administrators, 
No.  2.  Nhnmo^s  Zx'rs  y.  The  Com- 
monnaealth,  57 


2.  The  proceeds  of  the  sale  of  land,  di- 
rected by  the  will  of  the  testator  to  be 
sold  for  the  payment  of  bis  debts,  arc 
equitable  assets,  and  should  be  distri- 
buted among  all  the  creditors  />af*i 
passu  i  nor  are  such  assets  proper 
subjects  for  the  cognisance  of  a  court 
of  law.  Nimmo*s  £x*rs  v.  The  Com* 
ntonweaith,  57 

5?  In  suits  to  subject  to  the  payment  of 
debts,  lands  in  the  possession  of  heirs, 
the  constant  course,  where  there  is 
no  specific  lien,  is  first  to  take  an  ac- 
count of  the  personal  assets.  M^Loud 
V.  Roberts  and  others,  44J 

4.  But  the  case  is  otherwise  where  there 

is  a  specific  lien  ;  f<>r  a  mortgagee  can- 
not be  compelled,  in  order  to  get  hold 
of  the  mortgaged  subject,  to  go  into 
an  account  of  the  personal  assets.. 
Patton  V.  Page,  449 

5.  A  simple  contract  creditor  shall  receive, 

out  of  the  real  assets  descended  to 
the  heirs  at  law,  as  much  as  has  been 
paid  to  bond  creditors  out  of  the  per- 
sonal assets.    Hay  don  v.  Goode  et  ai. 

460 

6.  An  injunction  In  favour  of  an  execu- 

tor or  administrator,  on  the  ground 
of  a  deficiency  x>f  assets,  should  not 
be  perpetual;  but  only  until  assets 
shall  come  to  his  hands  to  satisfy  the 
judgment,  or  any  part  thereofi  re- 
serving to  the  creditor  liberty  to  shew 
such  assets  by  a  ^crre  facias  at  law, 

ib. 

T'  In  a  suit  in  equity  against  executors, 

it  is  not  regular  to  enter  a  decree  to 

be  levied  of  the  goods  of  the  testator, 

without  an  account.  M*Rae  v.  Bates, 

49a 

ASSIGNEE. 

The  assignee  of  a  bond  or  note  is  not 
bound  to  sue  the  maker,  if  he  be  no- 
toriously insolvent,  before  he  can  re- 
sort to  the  assignor.  Saunders  v, 
Marshaliet  al,  455 

ASSIGNMENT. 

t 

1.  After  a  bonaf.de  assignment  of  abend, 
and  notice  thereof  to  the  obligor,  he 
cannot  be  restrained  by  an  attach- 
ment in  chancery  at  the  suit  of  a  cre- 
ditor of  the  obligee  from  paying  the 
debt  to  the  assignee,  notwithstanding 
the  subpana,  with  the  usual  endorse- 
ment by  the  clerk,  was  served  upon 
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him  before  be  receired  stich  notice » 
and  afterwards  (but  before  he  an- 
bwered  the  bill)  the  coart  made  an 
order  restraining"  him  from  payinj^the 
ilebt  which  he  owed  the  defendant, 
'i'herefore,  in  this  case,  the  oblippor 
(though  previously  sei-ved  with  the 
gubpand)  having"  received  notice  of 
the  assignment  shortly  ader  the  bond 
became  payable,  and  failing  for 
-  nearly  six  years  to  answer  the  bill» 
which  was  filed  before  the  notice 
was  given,  was  not  allowed  in  a  suit 
against  him  by  the  assignee  any  de« 
duction  of  interest  between  the  day 
when  the  bond  became  payable,  and 
that  when  the  restraining  order  was 
set  aside.  Tazevreif*  £x*rs  v.  £ar' 
rett  &  Co,  259 

'2.  An  assignment  of  a  breach,  in  debt  on 
bondi  with  a.  collateral  condition, 
commencmg  "and  whereas,"  and 
continuing  by  way  of  recital  to  the 
end,  is  insufficient ;  and  fatal  after 
general  demurrer.    Sjme  v.   GriMn, 

m 

ASSUMPSIT. 


1.  Attwmpik  for  the  use  and  occupation 

of  land,  by  permission  and  assent  of 
the  plaintiff  on  an  express  promise  to 
pay  the  plaintiff  a  certain  sum,  or 
in  general  Jterms,  to  pay  him  to  his 
satisfaction  for  such  use  and  occu- 
pation, Ites  at  comnson  law,  indepen- 
dtntly  of  the  sUt.  11  Ge;\l,  c.  19. 
£/>pet't  JEVr#  v.  CeU  and  W{fe,     161 

2.  2i  teems,  that  such  action  is  also  main« 

•  tainable  without  proof  of  an  express 
promise*  But  the  point  was  left  open 
m  this  casjc    Idea  quaere,  ib. 

3.  The  act  of  1792,  (I  Ifev,  Code,  p.  167. 

8' 5.6.)  which  makes  it  the  duty  of 
.the  courts  in  actions  against  execu- 
tors or  administrators  on  open  ac* 
countS|i  to  expunge  such  items  as  ap- 
pear to  have  been  du^  more  than  5 
years  before  the  death  of  the  testator 
or  intestate,  amjlies  to  accounts  ex- 
isting before  the  first  of  October ^ 
1793,  when  that  a<it  took  efl^ecti  (see 
1  Re9.  Code^  c.  150.  p.  293.)  but  it 
relates  only  to  open  accounts,  and 
does  not  extend  to  settlements  or  as- 
sumptions; therefore  tlie  plaintiff',  to 
take  his  case  out  of  tlie  act,  may 
give  in  evidence  an  auumptlt  of  the 
lestaior   or   intestate,     within   five 


years,  to  pay  asUtad  balance.  Brmt^t 
Adm'n  v.  Hhellj,  266 

ASSURANCES. 

To  what  extent  usurious  assurmces 
may  be  enfurced  in  a  court  of  equity. 
Mcfh  v.  MorrU,  4& 

ATTACHMENT. 

1.  If  a  mortgagee  obtain  a  judgment  at 

law  upon  any  attachment  against  the 
mortgagor,  as  an  absconding  dcbtcer, 
attempting  to  defraud  the  mortgagee 
of  his  security  by  removing  the  pro- 
perty out  of  the  state  ;.and  purchase 
it  under  execution  thereupon;  the 
mortgagor  shall  not  be  permitted  to 
redeem.  See  Judomxbx,  No.  4u 
Dabney  and  others  r.  Green,  101 

2.  After  a  bona  fide  assignment  of  %  b:r4, 

and  notice  thereof  to  the  oMtgor,  he 
cannot  be  restrained  by  an  attach* 
ment  in  chancery  at  the  suit  of  a 
creditor  of  the  obligee  ftom  paying 
the  debt  to 'the  assignee,  notwith- 
standing the  ntbpttna,  with  the  usual 
endorsementbvthe  cleric,  was  served 
upon  him,  before  he  received  suck 
notice  ;  and  afterwards  (but  be£«ra 
he  answered  the  bill)  tlie  court  made 
an  order  restraining  him  "  from  pay- 
ing the  debt  he  owed  the  defendam." 
Therefore,  in  this  case,  the  ofaiigor 
(though  previously  served  with  the 
subpana)  having  received  notice  of 
the  assignment  shortiv  allep  the  bond 
became  payable,  and  failing  for  nearly 
six  years  to  answer  the  billy  (which 
was  filed  before  the  notice  was  gi^cn,) 
was  not  allowed  (in  a  suit  against 
him  by  the  assignee)  any  deduction 
of  interest  between  the  day  when 
the  bond  became  payable,  and  that 
when  the  restraining  order  was  set 
aside.  Tazcnell*s  E^rs  ¥.  barren 
6f  Co.  ^     259 

3.  An  attachment  to   enforce  a   decree 

pronounced  against-  a  person  who 
was  out  of  the  commonwealth,  cannot 
be  awarded  against  him  after  hia  re- 
turn, until  twelve  months  have  ela{»- 
sed  from  the  time  of  8ervi<^  of  a  copj 
of  such,  decree.    Norton  v.  &rtm» 

4.  In  what  manner  an  attachment  fbr  not 
'^  performing  a  decree  oY  the  court  of 
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cntncery  ought  tabe  executed.  Lane 
V.  Lantf  437 

5.  Hovf.tutpmri(u  od  foreigu  attachments 
should  be^odoesed.  ^mith  v.  yenny 
tt  al*  440 

&  Practice  as  to  executing  attachments 

to   compel  an    appearance.      IVatf* 

■  £x'rs  V.  Kobeiticn,  442 

7.  How  decrees  on  foreign  attachments 

should  be  entered,  ib* 

8.  ^uitrct  wlietber  a  sheriflT  is  liable  to  an* 

attachment  for  not  executing  and  re- 
tiu'ning  tlie  process  of  the  courts 
of  chancery.  Ronald  v.  Bcntlej  et  at, 
and  Hoj^yner  v.  Key,  461 

9.  The  time  allowed  by  a  decree  against 

an  absent  defendant,  within  which 
he  might  shew  cause  against  it,  hav- 
ing expired,  the  plaintiff  is  entitled 
to  the  benefit  of  the  decree,  without 
giving  the  security  originally  required 
by  it.    Jio4f  V.  Austin,  502 

10.  A  home  defendant,  decreed  to  pay 
money  to  a  creditor  of  an  absent  de- 
fendant, will  be  compelled  to  pay  in- 
terest, unless  he  make  a  legal  ten- 
der,  or  bring  the  money  into  court, 

iO. 

AITTORNEY  IN  FACT. 

No  particular  form  of  words  is  neces- 
sary iu  the  signature  of  a  deed  by  an 
attorney  in  fact ;  provided  the  act  be 
done  in  the  name  of  his  principal.  It 
is  therefore  indili'erent  whether  he 
sign  it  "  B'  W.  attortiey  for  R.  O*  or 
«•  n.  C.  by  B,  W,  his  attorney." 
Jcncit  DeusccMY,  Carter,  184 

auth6rity. 

"  English  decisions  are  regarded  by  the 
superior  court  of  chancery  for  the 
RicHmond  district,  for  the  sake  of 
information  meiely,  but  not  as  autho- 
rity.   Marh  v.  Morris,  463 

AVERMENT. 

1.  Construction  of  the  term  averment  ip 
the  act  of  assembly  relating  to  dow- 
er. JmhUrandWifeY.  Norton,  23 
J2.  In  averring  a  jointure  in  bar  of  dower, 
the  failure  to  state  in  .  the  plea  that 
the  husband  **  being  seised  i«  fe«  of 


the  premises"  made  the  jointure,  is 
not  a  substantial  defect.  See  Dower, 
No.  2.    Ambler  and  Wife  t.   Norton^ 

23 

3.  See  DowzRj  No.  6.  ib. 

4.  In  equity,  either  party  to  a  deed  may 

aver  and  prove  against  the  other,  or 
against  a  purchaser  with  notice,  tJi^ 
true  consideration  on  which  it  was 
ftjunded,  though  a  different  consider- 
ation b^  mentioned  therein;  but  a 
bona  fide  purchaser,  without  notice  of 
the  existence*  of  such  consideratioiv 
is  not  to  be  affected  thereby.  DuvdL 
v.  Bibb,  l\% 

5.  In  debt  on  bond  with  collateral  condW 

tion,jRn  assignment  of  a  breach  com* 
mencin^  **  and  whereas,  &c."  and 
continumg  by  way  of  recital  to  the 
end,  without  any  direct  averment,  is 
insufficient;  and  such  error  is  fatal 
on  general  demurrer.    Spne  v.  Grif" 

fin,  -s  m 

AWARD. 

1.  In  a  suit  in  chancery  to  set  aside  an 

award  on  the  ground  of  a  mistake  of 
the  arbitrators,  the  defendant  by  hitf 
answer  consenting  that  the  award 
may  be  opened  and  an  account,  taken 
(if  the  complainants  choose)  from  tho 
beginning,  but  at  any  rate,  as  to  cer- 
tain particulars  specified  by  himself  3 
\\h  is  bound  to  abide  by  a  statement 
thereupon  made  by  a  commissioner 
of  the  court,  refusing  to  open  the 
account  (on  his  nnoiion)  from  the 
beginning,  and  professing  only  to 
correct  tne  mistake  alleged  by  thfc 
complainants  ;  (not withstanding  such 
mistuke  be  not  proved  independeri- 
ly  of  the  report  of  the  commission* 
cr ;)  no  evidence  having  been  offer- 
ed by  the  said  defendant  as  to  the  par- 
ticulars specified  by  him,  and  no  ob- 
jection to  such  report  appearing,  ex- 
cept that  the  account  was  not  opened 
from  the  beginning.  ScotCs  Ex*rsy. 
Trents,  Crump  ^  Bates,  356 

2.  Although   consent  of  parties  canaot 

give  jurisdiction  to  a  court  of  equity, 
yet  (after  an  injunction  granted  im- 
properly) if  the  parties  refer  all 
matters'  in  difference  between  them, 
in  that  suit,  to  certain  arbitrators  mu* 
-  tually  chosen,  consenting  that  iheir 
award  may  be   made  the  decree  of 
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the  court,  such  consent  is  binding;    3* 
the  whole  case,  including  the  ques- 
tion of  law,  being  thereby  transferred 
ftom  the  court   to  the    arbitrators. 
Brickkoutt  V.  Hunter,    B^s  Cf  C«. 

363 
9.  An  award  is  not  the  less  certain  and  4. 
final,  because  the  arbitrators  refer  to 
a  report  previously  made  by  a  com- 
missioner in  chancery,  and  declare 
^m  general  terms)  their  concurrence  * 
with  it,  instead  of  specifying  the  par- 
ticulars, or    substance    thereof,   in 
the  award  Itself;   nor  because  they 
submit  to  the  court  the  propriety  of 
their  award  in  point  of  law,  and  as  a   !• 
guide  for  the  court  in  deciding  upon 
it,  state  the    grounds  and  reasons 
thereof,  t6. 


« 

A  Terdict  at  law  agif  nst  a  party  is  no' 
bar  to  a  decree  in  his  fsTour,  if  be  be 
brought  into  chancery  by  the^Mlvcrse 
party  i  otherwise,  u  he  were  the 
plaintiff  in  equity.    Jime*  v.  y^net, 

447 

How  far  a  judgment  at  law  is  a  bar 
to  a  subsequent  suit  at  law,  or  in 
equity,  against  the  party  is  whose 
favour  such  judgment  was  rendered. 
Saunders  v.  MarthaU  et  ai.  455 

BARGAIN  AND  SALE. 

Notwithstanding  a  deed  of  absolute 
bargfain  and  sale,  the  vendor,  tmder 
circumstances,  may  retain  an  equita- 
ble lien.    Duval  ?.  Bilf6,  113 

See  Lien,  No.  2. 

3.  See  Conveyance,  No.  2.    Jhnai  v. 
Bil4,  IW 


BAILMENT. 

A  consignee  of  goods  may  dispose  of 
them  in  the  way  of  trade,  but  he  can- 
not pawn  them  for  his  own  benefit, 
so  as  to  devest  the  property  of  the 
consignor.  In  this  case,  the  facts 
being  dear^  the  consignors  (the 
plaintiflfs)  are  not  to  be  turned  round 
tQ  a  court  of  law ;  but  a  decree  may 
be  entered  in  their  favour  at  once, 
against  the  pawnees.  Siimter  &  Co* 
V.  Do(fge  Cr  CM,  432 

BANK  STOCK. 

• 

h  is  not  usury  to  sell  bank  stock  at  a  very 
high  price ;  since  to  constitute  usury, 
there  must  be  a  treaty  for  the  loan 
or  forbearance  of  money.  Skipaith  v. 
GibtoH  Cr  JeffertoH,  490 

BAR. 

X.  Fiduciary  possession  cannot  prevent 
length  of  time  from  being  a  bar,  un- 
less it  was  fiduciary  as  to  the  plain- 
tiff or  these  under  whom  he  claims. 
^ttwood  V,  Dandridge  and   others, 

139 
.     See  Possession,  No.1# 

2.  See  Legatees,  No.  L    Jbid        140 
4 


BARON  AND  FEME. 

See  Husband  and  Wife* 

BILL  IN  CHANCERY. 

1*  The  chancellor,  on  dissel^uig  an  in- 
junction, ought  not  to  dismiss  the 
bill  without  the  consent  of  the  com- 
plainant.   See  1NJONCTION9  No.  1. 
Blom  V.  T<tylorf  159 

2.  A  bill  against  a  defendant,  not  an  in- 

habitant of  this  country^  and  having 
no  property  therein,  canndt  be  sus- 
tained.   Hopkirk  V.  Bridges,         '413 

3.  In  a  bill  fbr  an  injunction,  ^i^ere  relief 

mi^ht  have  been  had  at  law,  the 
plamtiff  must  state  why  he  did  not 
defend  himielf  at  law.  Tameey  ▼. 
Fenmickf  433 

4.  In  what  case  a  creditor,  on  filutf  lus 

bilVmay  at  once  prove  his  .cILum. 
Anderson  t*  Andersen  ami  aikert,  4TS 
5i  After  special  demurrer  to  a  billy  the 
plaintifiTmay  have  leave  to  amend  on 
payment  of  costs.    Hose  y.  JS19, 475 

6.  On  a  bill  taken  as  confessed,  the  plain- 

tiff  cannot  obtain  a  final  decree, 
without  filing  his  docnnents,  and 
proving  his  case    AMot^mams,      476 

7.  A  bill  for  discovery  lies  in  cases  oid|y 

where  the  plamtiiTs  right  cannot  be 
established  without  £e  discovery 
sought  fiM".    It  does  not  lie^  there- 
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fore»  to  discover  the  name  of  a  negro 
child  whose  mother  is  known,^  nor 
the  profits  of  slaves,  of  which  a 
jury  are  the  best  judges.    Batt  v- 

3.  A  bilk  of  revivor  is  unnecessary,  vrhere 
a  mere  revival  of  the  suit  is  sought ; 
a  scire  facias  being  sufficient.  Vaug^ 
kan  and  Wife  v.  IViisonU  Ex'r,    480 

9.  After  a  bill  of  injunctii>n  lias  been 

taken  for  confessed  for  want  of  an 
answer,  amotion  will  not  be  received 
from  the  defendant  to  discharge  it, 
as  having  been  iraprovidently  award- 
ed. Turpin,  AdnCr  of  yamett  v.  Jef" 
ferton,  483 

10.  After  publication  of  depositions,  and 
the  cause  set  for  hearine,  the  original 
billcani^ot  be  amended  by  making 
new  parties,  or  charging  a  new  fact ; 
but  a  supplemental  bill  may  be  offer- 
ed.   Pleasanu  v.  Logan,  489 

11.  It  is  a  matter  of  course  for  a  re- 
maii^ier-man  of  personal  cliattels  to 
file  a  bill  against  tenant  for  life,  for 
an  account  ^nd  inventbry  of  the  pro- 
perty, but  the  court  will  not  rule  the 
tenant  for  life  to  give  security  to  have 
the  property  forthcoming  at  his  death, 
unless  there  appear  some  danger  of 
its  being  wasted  or  put  out  of  tb^ 
way.    Mortimer  v.  Moffat  and  Wife, 

503 
13.  A  shjcriff  may  file  a  bill  of  inter- 
pleader to  settiq  the  rights  of  pro- 
perty, taken  in  €xecution,  to  which 
there  are  conflicting  claims  ;  but  an 
injunction  will  not  be  awarded  to 
stay  anv  suit  against  him,  in  case  of 
his  selling. the  property.  Storrs  v. 
Paynt  and  others,  506 

BILL  OF  EXCEPTIONS. 

1.  Although  a  palpably  frivolous  bill  of 

exceptions  to  the  opinion  of  the  court 
below  is  not  sufficient  to  prevent  the 
court  of  appeals  from  taking  up  a 
cause  out  of  its  turn  on  the  docket 
as  a  delay  case ;  yet,  if  the  point  be 
in  any  degree  doubtful,  it  will  not 
be  so  taken  up*    Fox  v.  Covan,    156 

2.  A  bill  of  exceptions  may  be  fUed  to 

the  opinion  of  an  inferior  court  in 
granting  or  refusing  a  continuance, 
and  the  superior  court  h^  a  ri^ht  to 
determine  wlietber  a  sound  discre- 
tion was  exerted*  Mook  v.  Manny 
and:  others,  in  note,  157 

See  CONTINUANCB,  NO.  1. 

See  idso  Syme  and  othivs  v.  AUntagve,  180 


BILL  OF  REVIEW. 

It  should  appear  that  defendants  in 
chancery,  against  whom  a  decree  is 
entered,  had  answered  the  bill,  or 
stood  out  process  of  contempt ;  and,- 
if  this  be  omitted,  a  bill  of  review 
may  be  filed,  on  the  ground  of  error, 
upon  the  face  of  the  decree.  Brax  /♦ 
V.  Lee^s  Eeirs,  376 

BILL  OF  SALE. 

Under  circumstances  a  bill  of  sale,  thougk 
absolute  on  its  face,  will  be  deemed 
a  mortg.ige  ;  the  true  question  always 
being  whether  a  purchase  of  the  pro- 
perly, or  a  loan  of  money  or  forbear- 
ance of  a  debt  were  intended.  Dab' 
ney,  Uc.  v.  Green,  101 

(CT  In  this  case,  the  circumstancet 
proving  the  bill  of  sale  to  have  been 
intended  as  a  mort^ajge  were  ga-. 
thered  from  other  writings  and  acts 
of  the  parties,    '  ih^ 

BOND. 

See  Forthcoming  Bosh* 

L  Bond  and  security  for  c^mpljing  wtlli 
the  requisitions  of  the  act  of  congress 
on  removing  a  causo  from  a.  state 
court  to  the  circuit  court  of  the  Uni- 
ted States,  may  be  given,  tliough  the 
defendant  be  not  personally  present. 
Br^fwn  v.  Crippin  and  Wise,  173 

%  A  bond  taken  by  thf  sheriff,  of  a  debt- 
or in  custody,  conditioned  that  Mch 
debtor  shall  keep  within  certain  pri- 
son bounds,  *'  until  he  shidl  have  dis- 
charged the  debt  and  costs,  and  save 
harmless  the  said  sheriff,*'  is  \\\ep\ 
and  void.  It  should  be,  simpfyy "  ^at 
he  fchatl  not  depart  or  go  oat  of 
the  rules  or  bounds  of  the  prison 
to  which  he  was  comnaitted.'*  Sjme 
V.  Griffin,  27T 

3.  What  IS  a  sufficient  assignment  of  a 

breach,  in  debt  on  a  bond  given  by 
distributees  to  an  administrator,  to 
indemnify  him  for  dividing  an  estate. 
See  Moss  and  others  v.  Mosses  Adm*r, 

293 

4.  Where  there  was  an  action  on  a  joint 

and  several  bond  against  six  oMigors, 
and  the  capias  (which  wi^i  against 
them  all)  was  executed  on  two  ooly^ 
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it  wtsbeldlbattheplamtiflrwai  not 
bound  to  sue  out  further  process 
i^nst  the  rest,  hot  might  ttkcjudg* 
ment  against  those  two.  In  such 
case  it  seems  indifferent  whether 
the  declaration  be  against  those  two 
onlvy  or  against  all  nam^d  in  the 
writ,  provided  the  bond  be  properly 
described.  -Wm^  and  dhert  v.  Mou** 
Adm*r,  293 

5.  The  assignee  of  a  bond  or  note  is  not 

bound  to  sue  the  maker,  if  he  be  no- 
toriously insolrent,  |>efore  he  can  re- 
sort to  the  assignor.  Saunders  v.  Mar* 
shall  et  al.  455 

6.  A  simple  contract  creditor  shall  receive 

out  of  the  real  assets  descended  to 
the  heirs  at  law,  as  much  as  has 
been  paid  to  bond  creditors  out  of  the 
personal  assets.  Scndon  v.  G9ode  et 
2  460 

BOUNDARIES. 

1.  Natural  orreputed  boundaries,  pr  lines 
of  marked  frees,  ought  to  b«  esta- 
'  bliskttd  in  preference  to  m^re  course 
mid  distance,  or  to  mistaken  descrip- 
tions in  surreys  or  conveyances.  7>o- 
pm  V-  Seeiright,  Lessee  of  Carter,  125 

%  It  seems  to  be  matter  of  law,  on  which 
the  court,  if  either  party  require  it, 
ghotild  instruct  the  jury,  that  a  mark- 
ed line  shall  preratl  over  one  which 
WM  Dtver  marked,  ib. 

BREACH. 

1.  In  assigning  a  breach  of  covenant,  it  is 

not  necessary  to  do  it  in  the  very 
words  of  the  covenant;  the  intention 
of  the  parties  to  be  collected  from  the 
instrument  may  alone  be  stated.  J?««- 
ler^s  £x*r  y.  Wallace,  82 

2.  But  even  if  a  breach  be  badly  assigned. 

It  win  be  aided  aft^  a  verdict  for  the 

'  plaintiff  pn  an  issue  joined  on  the  plea 

that  the  defendant  had  not  broken 

the  covenant,  ib. 

3.  In  debt  on  bond  with  collateral  condi- 

tion, an  assignment  of  a  breach  com- 
mencing "and  whereas,"  Sec  and 
continuing  by  way  of  recital  to  the 
end,  without  any  direct  averment,  is 
insufficient,  andjiuch  error  is  fatal  on 
general  demurrer.     Syme  v.  Griffin, 

277 

4t*  What  shall  be  a  sufficient  assignment  of 

a  breach,  in  debt  on  a  bond  given  by 

distributees,  to  indemnify  an  admi- 


nistrator.    See   M^ss  ad  oihert  ▼. 
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CERTAINTY. 

Reasonable  certainty  with  respect  to  tbe 
locality  and  identity  of  the  land,  is  aU 
that  is  requisite  in  pleading  a  jointure 
in  bar  of  dowrr.  See  Lands,  No.  % 
Ambler  and  Wife  r.  Norton,  23 

CERTinCATE. 

The  court  of  appeals  will  direct  tlieir 
clerk  to  g^ant  a  certificate  of  their 
judgment,  during  term  tine,  if  it  be^ 
^  absolutely  necessary  to  attain  the  jus- 
tice of  the  case.  Brovm  v.  Criffpi^ 
and  Wise,  17$ 

CERTIORARI. 

A  copy  of  tlie  record  must  aconmpany 
every  application  for  a  ctrtiorarL 
Triplett  V.  Tyler,  413 

CHANCERY. 

See  E<y7iTT. 

1.  The  vendee  or  his  legal  representative 

ought  to  be  parties  to  a  suit  in  chan- 
cery brought  by  the  vendor  against  a 
subsequent  purchaser,  to  receiver  a 
balance  alleged  to  be  due  fivm  the 
vendee.    Duval  y.Biibt  H^ 

2.  The  chancellor,  on  dissolnng  as  injunc- 

tion, ought  not  at  the  same  tine>  to 
dismiss  tlie  bill,  without  the  com- 
plainant's consent.  See  iNjVNCTioir, 
No.  1.     Blofo  V.  Thjlor,  159 

3.  An   error  committed    by  an  inferior 

court  in  ruling  a  defendant  at  law  in- 
to a  trial  in  the  absence  of  hta  wit« 
nessesf  ought  to  be  corrected  by  a 
superior  court  of  common  law,  but 
not-in  chancery.  See  Affidavit, 
No.  1.    Svme  and  others  v.  MoMogme, 

180 

4.  It  is  not  necfcssary  to  state  in  a  decree 

in  chancery,  that  all  the  preliminary 
steps  to  wsrds  maturing  the  cattse  m 
hearing  were  taken ;  it  being  intcDd- 
ed|  where  the  cause  was  set  forbear- 
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ing;;  thtt  it  wis  regularly  done,  un« 
less  the  party  attempting  to  impugn 
the  decree  shew  the  contrary,  ^u'/r-   1^ 
tier  V.  Carter*9  Reprttentativc*,      242 

5.  The  superior  courts  of  chancery  have 

power  (upon  general  principles  of 
equity)  to  direct  the  venue  to  be 
changed,  after  issue  joined,  in  a  coun- 
ty or  other  inferior  court,  where  it 
appears  that  strong  prejudices  exist- 
ed against  the  defincUunt,  which  were 
unknown  to  him  till  afVer  such  issue 
^  was  joined,  and  that  a^air  and  impar- 
-  '  tial  trial  could  not  b%  expected  in  the 
court  where  the  suit  was  depending. 
Damudatt  v.JToifep  246 

6.  In  such  cases,  it  is  not  necessary  that 

there  should  have  been  a  judgment 
to  tuthorize  the  chancellor  to  grant 
the  injunction,  i6. 

7.  A  discovery,  since  a  trial  at  law,    of 

new  evidence,  which  with  ordinary 
diligence  the  party  might  have  known 
and  obtained  in  time,  is  not  a  suffi- 
cient ground  for  a  court  of  equity  to 
grant  a  new  trial.  Delitna  v.  Glas' 
telPtJdm'r,  369 

8.  Affidavits  fUed  in   support  of  a  bill 

(therfe  being  no  proof  otnotice)  ought 
not  to  be  considered  as  testinit)ny  in 
the  cause  ;  tinless  it  appear  in  the  re- 
cord that  they  were  read,  either  bv 
consent  of  parties,  or  without  opposi- 
tion, when  -such  opposition  might 
have  been  made.  Braxton  v.  Lee*t 
Heir*,  ^7% 

9.  It  should  appear  that  defendants   in 

chancery*  against  whom  a  decree  is 
entered,  had  answered  the  bill,  or 
stood  out  process  of  contempt ;  and 
if  this  be  omitted,  a  bill  of  review 
may  be  filed  on  the  g^nnd  of  error 
upon  the  face  of  the  decree,  ib, 

10.  Where  a  porofaaser  oomeainto  a  court 
of  equity  for  relief  against  a  judg- 


def^nd  himself  at  law.    Tancey  r. 
Fenviici,  423 

An  interiocutory  decree  being  af- 
firmed by  the  court  of  appeals  doe^ 
not  change  its  terms ;  but  it  re- 
mainA  to  be  executed  in  the  court 
of  chancery  as  before  the  appeal ; 
therefore,  in  this  case,  the  apneal 
being  affirmed  without  a  deduc- 
tion of  war  interest  on  a  BritUk  debt, 
such  deduction  will  be  made  in  the 
court  of  chancery,  especially  as  the 
pUintifTis  asking  the  aid  of  that  court 
to  carry  the  decree  mto  eflfect.  Wil' 
eon  V.  Triplets  433 

14.  Practice  as  to  bringing  in  the  defend- 
ant by  a  messenger,  to  anf^wer  inter- 
rogatories. Mrovm,  JOvee  &  Co.  v. 
Wi/eon,  AHl 

15.  A  emmniMion  to  exAViine  one  of  the 
defendants  as  a  witness,  should  be 
awarded  on  the  motion  of  the  plain - 
tiffi  as  a  matter  of  course,  saving  all 
just  exceptions.  PlainviUe  v.  Brown 
and  others,  482 


CIRCUIT  COURT  OF  THE  UNITED 

STATES. , 

ti  It  is  a  matter  of  right  in  the  defendant,, 
who  is  a  non-resident  of  a  state,  and 
is  sued  in  a  state  coui*t,  to  renun-e 
the  cause  to  the  circuit  court  of  Um 
United  State*.  See  Ma  vpAUvs,  No. 
1.  Bromn  y.  Crippin  and  Wite,         173 

2.  Bond  and  security  for  complying  with 
the  requisitions  of  the  act  of  congress, 
on  removing  a  cause  from  a  state 
court  to  the  circuit  court  of  the  Uni^ 
ted  Statee,  may  be  given,  though  the 
defendant  be  not  personally  present, 

ib. 

CLERKS. 


ment  at  law,  on,  the  ground  of  a  de-    ,     .    .     .  ^        ,   ^       ,    -,   r 

feet  in  the  vendor's  title,  to  part  of   An  heir   is  not  bound  for  clerk  s  fee# 


.  the  tract  of  land  purchased,  it 
is  not  enough  for  him  to  ailege 
such  defect  or  want  of  title,  he  must 
prove  an  actual  eviction,  or  superior 
title  in  tome  other  person.  Tancey  y^ 
Lmie,  390 

11.  A  bill  against  a  defendant  not  a  resi- 


and    taxes  ^ue  from 
Maydon  v.  Goode  et  al. 


the 


ancestor. 
460 


COMMISSIONERS. 


l.See  AceotJNT,  No.  2.    2fimmo*s  £x^r 

V.  The  Commonwealth,  57 

dent  of  this  country,  and  having  no    2.  What  evidence  ought  to  be  required 

property  therein,  cannot  be  sustained.  by  a  commissioner,  as  to  certain  items 

Ht^kirk  T.  Bridge,  413  of  disbursements.  Miller  v.  Beverleye, 

12.  In  a  bill  for  an  injunction,  where  reKef  &c.  415 

mi^t  have  been  had  at  law,  the   3.  For  what  misconduct  or  mistake  in 

-plaintiff  must  state  why  he  did  not  oommissionerfty  under  n  decree  in 


Vol.  IV. 


SY 
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chanoeiy,  their  fwoceedtngs  will  be 
set  aside.    Spenetrv.  Carttrt         402 

4.  Allowance  to  comroissionert  appointed 

to  divide  Uhds  under  a  decree  of  the 
court.    CabeU  ▼.  Cabell  et  d/.  436 

5.  A  commiasioner's  reporly  under  an  or- 

der made  when  the  representatives 
of  a  deceased  party  were  not  before 
the  court,  will  be  set  aside*  Dugwd 
V.  PattertoHf  445 

6.  A  report  shewing^  a  balance  due  fW>m 

a  defemlant  is  not  a  sufficient  ground 
for  an  order  directing  the  money  to 
be  brought  into  court  Campbell  v. 
BraxtvH  and  othere,  445 

^.  If  a  party  have  an  account  taken  as  to 
a  subject  before  decided  by  the  court 
in  the  same  cause,  so  much  of  the 
commissioner's  report  will  be  at  the 
costs  of  such  party.  Corbin  v.  Bever- 
ley and  others  448 

8.  A  report  made  while  a  cause  stood 

dismissed,  and  before  it  was  reinsta- 
ted, will  be  recommitted.  WiUiam* 
eon  V.  Childres9,  449 

9.  Where  lands  are  decreed  to  be  sold  for 

payment  of  debts,  the  deeds  to  pur- 
chasers are  to  be  executed  by  the 
commissioners  who  conduct  the  sale. 
WilkiH9on*t  Jdrn^rY,  Oliver**  Mepre- 
9entative9t  450 

10.  At  what  time,  and  in  what  manner, 
objections,  for  want  of  proof  of  vouch- 
ers exhibited  to  commissioners, 
ought  to  be  made.  Readme  £x*rt  v. 
WinetohetaL  450 

11.  In  what  case  a  creditor  may  prove  his 
claim  before  a  commissioner  at  once 
on  filing  his  biU.  Andereon  v.  Ander- 
$on  and  othertt  475 

12.  A  defendant,  after  an  order  for  an  ac- 

count, may  move  to  set  it  aside,  and 
file  his  answer,  on  payinr  the  costs 
which  may  have  accrued  before  the 
commissioner.  Lindsay  r.  Campbell 
&  Wheeler  and  othert,  505 

COMMISSIONS 

1.  Allowed  to  trustees  for  executing  the 

trust    Miller  v.  Beverley ^  415 

2.  To  commissioners  appointed  to  divide 

landa  under  a  decree  of  the  court. 
Cabell  V.  Cabell  et  al,  436 

COMMISSIONS  TO  TAKE  DEPOSI- 
TIONS. 


party^and  by  special  order  of  the 
court  for  that  purpose.    Jmomjrmmit 

409 

COMMITTEE. 

A  wife  being  a  lunatic,  and  put  under 
the  care  of  a  committee  by  the  coun- 
ty court,  will  be  restored  to  her  Jmis- 
band  by  a  decree  of  the  superior 
court  of  chancery,  upon  his  giving 
bond  and  security  accurdiog'  to  law. 
CoUman**  oo^e ,  506 

COMMON  LAW. 

1.  An  action  lies  at  common  Uw  against 
a  sheriff  for  not  executing  and  retnm- 
ingthe  process  of  the  courts  of  chan- 
cery. Monoid  V.  Beniiey  et  al,  and 
Harmer  v.  Key^  461 

%  The  proper  line  of  demarcation 
between  the  jurisdictions  of  courts  of 
law  and  equity.  Jlderwom  r.  Biggart 
and  othertt  470 

3.  Unless  the  plaintiff'  can  shew,  fto« 
some  peculiar  circumstances  not 
within  his  control,  that  he  could  not 
be  relieved  at  law,  he  shall  not  be 
permitted  to  come  into  a  court  of 
equity.  Nicholson  &  Heth  v.  Saneoek 
and  others^  491 

COMMONWEALTH. 

1.  The  acts  of  limitations  do  not  extend 
to  the  commonwealth  unless  express- 
ly mentioned.  Nimmet^M  JEk'r  v. 
The  Commomweaiih^  ST 

See  Limitations,  No.  L 

2*  No  length  of  time  can  bar  the  comnon- 
wealUi  ham  execution  on  a  jud|pnent 
in  her  favouTv  nor  even  render  it  ne- 
cessary to  sue  out  tL  scire  Jaciat  ts 
entitle  her  to  sucb  execution^       ik, 

COMPENSATION 

1.  Allowed  to  trustees  ibr  execvitingthe 
trust    Miller  r.  BeveHey,  415 

3.  To  commissioners  appobited  to  <fi- 
vide  lands  under  a  decree  of  the 
court    Cabell  ▼  Cabell  et  a/.  436 

CONDITION. 


After  a  cause  has  been  argfued,  a  com- 
mission to  take  depositions  cannot  be 
obtained  but  upon  the  affidavit  of  the   if  »  jointure  be  subject  to  any  condition 
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^ther  than  the  law  annexes  to  dower, 
and  therefore  be  not  a  bar  to  the 
writ  of  dower,  the  demandant  must 
ahew  this  by  a  replication  to  the  plea 
of  tlie  tenant.  See  Replication, 
No.  1.  AmUerand  Wifs^,  Norton,  23 

CONFESSION, 

1.  Oil  a  bill  taken  as  confessed,  the  plain* 

^W  cannot  obtain   a    final    decree, 

witliout  filing  his  documents,  and 

proving  his  case.    Anonymout,      476 

2*  After  a  bill-of  injunction  taken  forcon- 
fessed,  a  motion  will  not  be  received 
to  discharge  it  as  having  been  impro- 
▼idently  awarded.  Turpin,  Adni*r  of 
yamef,  v.  yejfhnon,  483 

CONSENT 

Of  parties  is  requisite  to  authorize  an  or- 
der for  an  account  before  tlie  hearing 
of  a  suit  in  chancery.  Cutting  and 
Wife  y.  Carter,  47  S 

CONSIDERATION. 

1.  Notwithstanding  an  absolute  deed  of 
bargain  and  sale,  and  a  receipt  at  the 
foot  thereof,  in  full  for  the  considera- 
tion expressed  therein,  the  vendor, 
under  circumstances*  may  retain  an 
equitable  lien  on  the  land  for  the  pur- 
chase>money.  '  Duval  v.  Bibb,       113 

See  Lien,  No.  2. 

2»  In  equity,  either  part^  to  a  deed  may 
aver  and  prove  agamst  the  other,  or 
against  a  purchaser  with  notice,  the 
true  consideration  on  which  it  was 
founded,  though  a  different  consider- 
ation be  mentioned  therein ;  but  a 
bonaf.de  purchaser,  without  notice  of 
the  existence  of  such  consideration, 
is  not  to  be  affected  tliereby,  ib. 

3.  A  marriage  settlement  on  a  wife  with 
whom  the  husband  had  long  lived  in 
a  state  of  fornication,  and  by  whom 
he  had  several  children,  will .  be 
deemed  not  to  have  been  on  valua- 
ble consideration,  but  vohmtary  and 
fraudulent  as  to  creditors.  Green- 
horn v.  Couttt  and  othert,  485 

CONSIGNOR  AND  CONSIGNEE. 

A  consignee  of  goods  may  dispose  of 
them  in  the  way  of  trade,  but  he  can- 


not pawn  them  for  hU  own  benefit^ 
so  as  to  devest  the  properly  of  the 
consignor.  In  tliis  case,  the  facts 
being  clear,  the  consignors  (the 
plaintiffs)  are  not  to  be  turned  round 
to  a  court  of  law ;  but  a  decree  may 
be  entered  in  their  farour  at  once, 
against  the  pawnee*,  fiikinner  ^  CO' 
▼.  Dodf^  Cf  Cobb  €t  aL  432 

CONSTRUCTION 

1.  Of  the  act  of  descents,  as  to  the  mo* 
ther's  inheriting  the  estate  from  an 
infant  child,  on  whom  it  descended 
from  the  great  uncle  of  the  infant. 
Onsen  V.  Cogbill  and  others,  487 

2.  Of  wills.  See  Wills,  and  Heno'i  Ex- 
ecutor* v.  Davie  attd  Wife,  288 

3.  Of  Ntatiites  generally.  Sec  Acts  of 
Assembly. 

CONTEMPT. 

1.  After  a  decree  for  an  accoimt  against 
a  defendant  who  is  in  contempt,  and 
a  report  of  the  commissioner,  such 
defendant  can  he  permitted  tb  file  bis 
answer  on  condition  only  that  he  do 
not  delay  the  trial.    Fisher  v.  Fither, 

484 

2.  While  a  defendant  is  in  contempt,  no 
plea  or  demurrer  can  be  admitted^ 
but  upon  motion  in  open  court.  Lane 
V.  Ellzey,  504 

3.  A  defendant's  being  in  contempt  to  the 
first  process  of  the  court  is  not  a 
contempt  to  the  decree,  and  forms 
no  objection  to  his  pleading  to  a 
scire  facias  brought  to  revive  that 
decree,  ^  ,-^. 

4.  How  tlie  {performance  of  decrees  for 
alimony  is  to  be  enforced,  whe^e  the 
defendant  sUnds  out  process  of  con- 
tempt.    Purceii  V.  Furceii,  S(yr 

'       CONTINUANCE. 

1.  A  court,  in^grantingor  refusing  a  coni 
tinuance  of  a  cause,  ought  to  exer- 
cise a  sound  discretion.  If,  there- 
fore,  a  party  be  ruled  into  a  trial 
when  it  appears  from  the  facts  stated 
in  a  bill  of  exceptions  that  he  was 
entitled  to  a  continuance,  the  judg- 
ment obtained  against  him  will,  for 
that  cause,  be  reversed  by  a  superior 
court,  ffooi  V.  Nannjf  and  others,  in  a 
ttote^  15? 
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3.  On  the  disielutton  of  an  in^tmction,  the 

complainant  has  a  rig^t  to  continue 

1  *    **-  vc  as  an   ori(^ina)   suit-     See 

.  •  J  w  .^c  T 1  o  If ,  No.  1 .  Bltm  T.  Taylor f 

159 


CONTRACT. 


1.  In  cases  of  usitry,  the  borrower  fiWnj 

his  bill  in  equity  is  entitled  to  relief, 
not  ag'ainat  the  contract  entirely,  but 
to  the  amount  of  all  but  the  principal 
money  ;  the  lender  being  entitled  to 
receive  his  principul,  without  any  in- 
terest.    Marh  v^  Morritt  463 

2.  In  such  cases*  thoup^h  relief  be  given 

against  the  interest,  the  usurious  as- 
surances remain  as  a  security  for  the 
principal ;  and  the  court  will  direct 
them  to  be  enforced  to  that  extent, 
if  it  be  not  paid  by  a  given  day»     ib. 

CONVEYANCE. 

1.  A  rendor  having  conveyed  a  tract  of 
land  bv  an  absolute  deed  of  bargain 
and  safe  may  yet  retain  an  equitable 
lien  on  the  land  for  the  purchase- 
money,  under  circumstances.  Du- 
val v,  Bibb,         ^  113 

See  Lien,  No*  2.  * 

2-  In  equity,  either  party  to  a  deed  may 
aver  and  prove  against  the  other,  op 
against  a  purchaser  with  notice,  the 
true  consideration  on  which  the  deed 
was  £pundcd,  though  a  different  con- 
sideration be  mentioned  therein ;  but 
a  bona  fide  purchaser,  without  notice 
of  the  existence  of  such  consideration,' 
is  not  to  be,  affected  thereby,  ib, 

3.  Natural  or  reputed  boundaries,  or  lines 

of  marked  trees,  ought  to  be  esta- 
blished in  preference  to  mere  course 
and  distance,  or  to  mistaken  descrip- 
tions in  sui'vtvs  or  conveyances^  Do- 
gan  V-  Seekrightf  Lettce  of  Carter,  125 

4.  Se    Boundaries,  No.  2.  ih. 

5.  A  C'lnveyance  of  land   bv  two  out  of 

three  executors,  all  of  whom  quali- 
fied and  were  living,  (the  testator 
having  directed  the  sale  and  convey- 
ance oy  bis  executors,  in  general 
terms,)  is  not  valid  in  law,  and  can- 
not be  aided  in  equity :  nor  would 
the  payment  of  the  purchase -money, 
in  such  case,  create  any  lien  on  the 
land.    M*£ae  v.  Farrow,  AM 


6.  Where  a  sale  of  lands  is  directed  bf 
a  court  o(  equity,  the  deeds  to  par- 
chasers  are  to  be  executed  hy  the 
commissioners*  fViltim§n*€  Admf*s 
T.  Olivet^s  HepntentativeM,  450 

7*  Where  an  infant  is  directed  to  joiB  in 
a  conveyance,  or  to  do  any  other  act, 
be  must  have  six  months  allowed 
him  afler  he  attains  his  full  age»  Co 
shew  cause  against  the  decree,       ib. 

CORPORATIONS. 

1.  How  far  the  general  assembly  haa 
power,  from  time  to  time,  to  annul  or 
alter  acts  of  incorporation.  Curne^t 
Adtn^rt  v.  Mutual  Auurance  Society, 

315 

2.  A  member  of  the  Mutual  As^uramce 
Society  againtt  Jiret  is  bound  by  an 
act  of  assembly  varving  the  teras 
of  the  original  act  of  incorporation ; 
such  act  beiBg  passed  at  the  instance 
of  a  legally  constituted  meeting'  of 
the  said  society ;  although  ti&at  indi* 
vidual  member  was  not  present  mt 
the  meeting,  ib, 

3>  Where  an  act  of  incorporalion  pro- 
vides that  there  shall  be  **  three  di- 
rectors, out  oi'  whom  a  president 
shall  be  chosen,'*  it  is  sufficient  if  the 
president  be  elected  by  a  legiilly  con- 
stituted meeting,  and  at  the  same 
time  with  the  other  directors;  wUhr 
out  having  been  previously  appointed 
a  director,  ih. 


COUNTY. 

In  pleading  a  Jointure  in  bar  of  dower, 
it  is  not  necessary  to  apecify  the 
name  of  the  county  hi  wbicli  the 
jointure  land  lies ;  provided  the  lo- 
cality and  identity  of  the  Isnd  be  de- 
scribed   with   reasonable  certainty. 


Ambler  and  Wife  r.  Koruin, 
COUNTY  COURT. 


^ 


1.  ^aTCf  whe^er  a  mandamMt  lies  finoa 

the  superior  courts  of  chancery  to  a 
county  court,  compelling  the  jus- 
tices to  hear  and  determine  a  cause 
where  there  has  been  unreasonable 
deli^  ?     IFebb  V.  Jiarbimr,  463 

2.  Practice  where  the  fplaintiff  it  pm- 

ceeding  in  a  superior  court  of  chaa- 
cery,'  and  on  the  equity  aide  of  a 
county  court  for  the  same  came  of 
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action.    Johmton  v.  Bgner  and  others^ 

476.  4S7 
9.  A  -wife,  h&ng  a  lunatic,  and  put  under 
the  care  of  a  committ^  by  the  coun* 
ty  court,  will  be  restored  to  her  hus- 
band by  a  decree  of  tha  superior 
oourt  of  chancery  upon  his  giving 
bond  and  security  according  to  ia^^. 
Coleman**  cote,  .  506 

i    ■ 

COURT. 

J,  "A  court  18  not  bound  to  give  instruc- 
tions on  general  and  abstract .  pro- 
positions J  but  only  on  the  actual  case 
before  them.  J3uHer*t  Executor  v. 
Wallace,  82 

%  If  depositions  offered  as  evidence  in  a 
court  of  law  contain  matter  supposed 
to  be  exceptionable*  the  proper 
course  is  to  point  out  the  exception- 
able passages,  and  then  move  the 
court  to  instruct  the  jury  to  disre- 
gard such  passages,  ib. 

3-  Sec  BoTJKDARiES,  No.  2.  Dogan  v. 
Seeh-i^ht,  Letsee  of  Carter^  125 

4.  A  court  in  granting  or  reAising  a  con- 

tinuance of  a  caiise  ought  to  exer.- 
cise  a  sound  discretion,  of  which  a 
superiorjjourt  will  judge^on  a  bill  of 
exceptions.  See  Continuant  b.  No. 
1.     Ho6k  V.  Nanny  and  others^  in  note, 

157 

5.  See  State  Court,  No.  1/2,    Brvan 

V.  Crippin  and  Wise,  17.'? 

6.  An  error  committed  by  an  inferior 

court,  in  ruling  a  defendant  at  law 
into  a  trial  in  the  absence  of  his  wit- 
nesses, ought  to  be  corrected  by  a 
superior  court  of  common  law,  but 
not  in  chancery.  See  Affidavit, 
No.  1.  Syme  and  other*  ▼.  Motuague^ 

180 

COURT  OF  APPEALS. 

1.  Sec  Appeal,  No.  1.     Marks  and  WJe 

V.  Bryant  and  Wife,  &1 

2.  The  court  of  appeals  will  not  take  up 

a  cause  out  of  its  turn  on  the  dock- 
et, as  a  delay  case,  if  the  point  be  in 
any  degree  doubtful.    Fo^f  v.  Govan, 

156 

See  Bill  or  Exceptions,  No.  1. 

3.  The  court  of  appeals  will  direct  their 

clerk  to  g^ant  a  certificate  of  their 
judgment,  during  term  time,  if  it  be 
absolutely  necessary,  to  attain  the  jus- 


tice of  the  case.    Brown  r.  Crippin 
and  Wise,  17i 


COURT  OF  CHANCERY. 

See  Equity. 

1.  A  sheriff  is  liable  to  an  action  at  com* 

mon  law  for  not  executing  and  re- 
turning the  process  of  the  superior 
courts  of  chancery :  but  qu<re,  whe- 
tlier  he  is  liable  to  attachment  I  Mo* 
nald  V.  Bentley  et  al.  and  Harmtr  v. 
Key,  461 

2.  ^tutre,  whether  a  tnandatnu*  lies  from 

the  superior  courts  of  chancery  to 
the  county  courts,  compelling  tba 
justices  to  hear  and  determme  a 
cause,  where  there  appears  to  have 
been  unreasonable  delay.  Webb  v. 
Barbour,  462 

3.  How  hit  English  decisions  are  regard- 

ed by  the  superior  court  of  chancery 
for  the  Richmond  district*  Maris  v. 
Morris,  463 

4»  The  proper  line  of  demarcation  be* 
tween  the  jurisdictions  of  courts  of 
law  and  equity.  Alderson  r.  Biggars 
and  otherst  420 

5.  See  Eq^uitv,  Na  36.  S.  C. 

6.  A  court  of  equity  ought  not  to  Inter- 
^  pose  in  the  case  of  a  nuisance,  ex- 
cept where  the  law  would  not  afford 
an  immediate,  nor  an  adequate  re- 
medy, until  irreparable  injury  might 
be  done.     Wingfield  v.  Crenshaw,  474 

7.  Practice  where  the  plaintiff  is    pro- 

ceeding in  a  superior  court  of  chan- 
cery, and  on  the  equity  side  of  a 
county  court  for  the  same  cause  of 
action.   Johnston  v.  Bower  and  others^ 

476 

8.  A  plaintiff  in  a  superior  court  of  chan- 

cery, to  which  a  suit  4ias  been  re- 
manded from  the  court  of  appeals, 
cannot  be  ruled  to  give  security  for 
the  costs  incurred  in  the  last»men- 
tinned  court.     Lambert  \.  Key,    484 

9.  A  plea  to  the  jurisdiction  of  a  supe- 

rior court  of  chancery,  that  a  suit 
for  the  same  matter  is  depending  in 
a  county  court  is  proper.  Johnston 
V.  Bower  and  others,  487 

10.  A  court  of  chancery  will  not  rule  & 
tenant  for  life  of  personal  property 
to  give  security  to  have  it  tbrth- 
CT)mii>g  at  his  death,  unless  there  ap- 
pear some  danger  of  its  being  wast- 
ed or  put  out  of  the  way.  Mortimer 
V.  JyJoffatt  and  Wife,  503 


540  INDEX  TO  THE  PRINCIPAL  MATTERS* 

3.  On  the  dirtolution  of  an  iniunctioo,  the    6.  Where  a  sale  of  lands  is  directed  by 

complainant  has  a  rij^ht  to  continue  a  court  of  equity,  the  deeds  to  pur- 

1  -    '«-  .;e  as  an  ori(^ina]   suit.     See  chasers  are  to  be   executed  by  the 
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159  ▼•  Oliva^s  /feprttentatiws,  450 

7'  Where  an  infant  is  directed  to  join  in 

a  conveyance,  or  to  do  any  other  act, 

CONTRACT.  he  must  have  six  months  allowed 

him  afler  he  attains  his  full  age,    to 

_  ,     .  -..  shew  cause  against  the  decree,      t*. 

1.  In  cases  of  usitry,  the  borrower  nhnj 

his  bill  in  equity  is  entitled  to  relief,  r^riBuoo  ATtriMC 

not  against  the  contract  entirely,  but  CUKrUKAl  IUW5. 

to  the  amount  of  all  but  the  principal 
'  money  ;  the  lender  being  entitled  to    1.    How  far  the  general  assembly  haa 
receive  his  principal,  without  any  in-   .        power,  from  time  to  time,  to  annul  or 
terest     Marh  v^  Morrit,  463  alter  acts  of  incorporation.     Currie't 

%  In  such  cases*  though  relief  be  given  Adm'rs  v.  Mutual  Auurancf  SttcUty^ 

against  the  interest,  the  usurious  as-  315 

surances  remain  as  a  security  for  the    2-  A  member  of  die   Mutual  Asturamce 
principal ;  and  the  court  will  dii-ect  Societ^f  against  fire,   is  bound  by  an 

them  to  be  enforced  to  that  extent,  act  of  assembly  varving  the  terms 

if  it  be  not  paid  by  a  given  day,     ib.  of  the  original  act  of  incorporation  i 

such  act  being  passed  at  the  instance 
of  a  legally  constituted  meeting  of 
CONVEYANCE.  the  said  society ;  although  that  indi- 

vidual member  was  not  present  «t 

1.  A  vendor  having  conveyed  a  tract  of  the  meeting,  ib, 

land  by  an  absolute  deed  of  bargain    3.  Where  an   act  of  incorporation  pro- 

and  sale  may  yet  retain  an  equitable  vides  that  there  shall  be  **  three  di- 

lien  on  the  land  for  the  purchase-  rectors,  out  of  whom   a   president 

money,   under  circumstances.     Du'  shall  be  chosen,"  it  is  sufficient  if  the 

valv,   Bibb,         ^                           113  president  be  elected  by  a  legJIy  con- 

c^^  T  ,-J    "M/*  o            *  stituted  meeting,  and  at  Sic  same 

aee  i-ien,  «o.  ^  ^^^  ^.^  ^^  ^^^^^  directors ;  withr 

2.  In  equity,  either  party  to  a  deed  may  out  having  been  previously  appointed 

aver  and  prove  against  the  otlier,  (y  a  director,                                          ib. 
against  a  purchaser  with  notice,  the 

true  consideration  on  which  the  deed  COUNTY, 
was  funded,  though  a  different  con- 
sideration be  mentioned  therein ;  but  _      ,     ,.         .  .  ^        .     .          «  . 
a  bonajicic  purchaser,  without  notice  I"  pleadmg  ajomtute  in  bar  of  dower, 
oftheexistenceof  such  consideration,  >^  >»  "^Jf  necessary  to  sipecify  the 
is  not  to  be,  affected  thereby,           ib,  ?*™«  of  the  county  m   whidi  the 

3.  Natural  or  reputed  boundaries,  or  line$  jointure  Und  lies  j  provided  the  lo- 
'      of  marked  trees,  ought  to  be  esta-  cality  and  idenUty  of  the  Isnd  be  de- 

WUhed  in  preference  to  mere  course  «cnbed    wiOi   reasonable  cerlaroty. 

and  distance,  or  to  mistaken  descrip-  Ambler  and^ije  v.  Norton,  23 

tions  in  surveys  or  conveyances^  Do- 
gan  v.  Seekright,  Lessee  of  Carter,  125  COUNTY  COURT. 

4.  Se    Boundaries,  No.  2.  ib. 

5.  A  conveyance  of  land   bjr  t.wo  out  of    x.  ^uare,  whether  a  mautinmff*  lies  from 

three  executors,  all  of  whom  quali-  the  superior  courts  of  chancery  to  a 
fied  and  were  living,  (the  testator  county  court,  compelling  the  jus- 
having  directed  the  sale  and  convey.  tices  to  hear  and  determine  a  cause 
ance  by  his  executors,  in  general  where  there  has  been  unreasonable 
terms,)  is  not  valid  in  law,  and  can-  deity  ?  Webb  v,  Jiarbour,  463 
not  be  aided  in  equity :  nor  would  2.  Practice  where  the  fpUuntiff  is  pw- 
the  payment  of  the  purchase-money,  ceeding  in  a  supeiior  court  of  chan- 
in  such  case,  create  any  lien  on  the  eery,  and  on  the  equity  side  of  a 
land.    M*£oe  v.  Farrovf,             444  county  court  for  the  same  cause  of 


INDES  TO  THE  IPRINCIPAL  MMnTEML 


541 


action.    Johtuton  v.  Bgner  and  others 

476,  4^7 
9.  A  i!|Fife»  being  a  lunatic,  sod  put  under 
the  care  of  a  committte  by  the  coun« 
ty  court,  will  be  restored  to  her  hus- 
band by  a  decree  of  the  superiot 
oourt  of  chancery  upon  his  g'iving 
bond  and  security  accordin^^  to  law. 
CoUman**  case,  506 

COURT. 

X  'A  court  is  not  bound  to  give  instruc- 
tions on  general  and  abstract .  pro- 
positions i  but  only  on  the  actual  case 
before  them.  JSuHer'*  Executor  v. 
Wallace,  82 

3.  If  depositions  offered  as  evidence  in  a 
court  of  law  contain  matter  supposed 
to  be  exceptionable,  the  proper 
course  is  to  point  out  the  exception- 
able passages,  and  then  move  the 
court  to  instruct  the  jury  to  disre- 
gard such  passages,  ib. 

3.  See  BouKD ARIES,  No.  2.    Dogan  v. 

Seekrt^ht,  Leisce  of  Carter,  125 

4.  A  court  in  granting  or  refusing  a  con- 

tinuance of  a  cause  ought  to  exerr 
cise  a  sound  discretion,  of  which  a 
superior^ourt  will  judge^on  a  bill  of 
exceptions,  ^e  Continuant  b.  No. 
1.     Hoo'i  V.  Nanny  and  other 9^  in  note, 

157 

5.  See  State  Court,  No.  1^^.    Brovm 

V.  Crippin  and  WUe,  17.*? 

6.  An  error  committed  by  an  inferior 

court,  in  ruling  a  defendant  at  law 
into  a  trial  in  the  absence  of  his  wit- 
nesses, ought  to  be  corrected  by  a 
superior  court  of  common  law,  but 
not  in  chancery.  See  Affidavit, 
No.  1.  Syme  and  others  v.  Montague^ 

180 

COURT  OF  APPEALS. 

1.  See  Appeal,  No.  1.     Mark*  and  W'fe 

V.  Bryant  and  Wife,  vl 

2.  The  court  of  appeals  will  not  take  up 

a  cause  out  of  its  turn  on  the  dock- 
et, as  a  delay  case,  if  the  point  be  in 
any  degree  doubtful.    Foof  v.  Govan, 

156 

See  Bill  of  Exceptions,  No.  1. 

3.  The  court  of  appeals  will  direct  their 

clerk  to  g^«it  a  certificate  of  their 
judgment,  during  term  time,  if  it  be 
absolutely  necessary,  to  attain  the  j  us- 


tice  of  the  case.    Brown  t.  Crififn^ 
and  Wise,  17i 


COURT  OF  CHANCERY. 

See  EcyjiTY. 

1.  A  sheriff  is  liable  to  an  action  at  com- 

mon law  for  nut  executing  and  re- 
'  turning  the  process  of  tlie  superior 
courts  of  chancery :  but  qu€re,  whe- 
tlier  he  is  ^abte  to  attachment .'  Mo^ 
nald  v.  Bentley  et  aL  and  Harmtr  v. 
^   Key,  461 

2.  ^are,  whether  a  nutndanws  lies  from 

the  superior  courts  of  chancery  to 
tlie  count.y  courts,  compelling  tba 
justices  to  hear  and  determme  a 
cause,  where  there  appears  to  have 
been  unreasonable  delay.  Webb  v. 
Barbour,  462 

3*  How  far  English  decisions  are  reg^ard- 
ed  by  the  superior  court  of  chancery 
for  the  Richmond  district*  Marks  v. 
Morris,  463 

4»  The  proper  line  of  demarcation  be* 
tween  the  jurisdictions  of  courts  of 
law  and  equity.  Aldersonw,  Biggars 
and  others^  420 

5.  See  EQUITY,  No.  36.  S.  C. 

6.  A  court  of  equity  ought  not  to  Inter- 
.  pose  in  the  case  of  a  nuisance,  ex- 
cept where  the  law  would  not  aflbrd 
an  immediate,  nor  an  adequate  re- 
medy,  until  irreparable  injury  might 
be  done.     Wingfieldv.  C'renshan,  474 

7.  Practice  where  the  plaintiff  is    pro- 

ceeding in  a  superior  court  of  chan- 
cery, and  on  the  equity  side  of  a 
county  court  for  the  same  cause  of 
action.   Johnston  v.  Bower  and  ot/iers^ 

476 

8.  A  plaintiff  in  a  superior  court  of  chan- 

cery, to  which  a  suit  Jias  been  re- 
manded from  the  court  of  appeals, 
cannot  be  ruled  to  give  security  for 
the  costs  incurred  in  the  last»men- 
tioned  court.     Lambert  v,  Key,    484 

9.  A  plea  to  the  jurisdiction  of  a  supe- 

rior court  of  chancery,  that  a  suit 
for  the  same  matter  is  depending  in 
a  county  court  is  proper.  Johnston 
v.  Bovaer  and  others^  487 

10.  A  court  of  chancery  will  not  rule  a 
tenant  for  life  of  personal  property 
to  give  security  to  have  it  forth- 
coming at  his  death,  unless  there  ap- 
pear some  danger  of  its  being  wast- 
ed or  put  out  of  t  he  w  ay.  Mortimer 
V.  Moffatt  and  Wife,  503 
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11.  A  wife  bein^  a  Iqnatic,  and  put  un- 
der the  care  of  a  committee  by  the 
county  court,  will  be  restored  to  her 
husband  by  a  decree  of  the  superior 
court  of  chancery,  upon  his  K'ving 
bond  and  security  according  to  law. 
Colenutn^s  cate^  506 

12.  The  court  of  chancery  has  jurisdic- 
tion  in  cases  of  alimony.  Purcell  v. 
PurccU,  SOT 

COURTS. 

1.  The  proper  line  of  demarcation  be* 
tween  the  jurisdiction  of  courts  of 
law  and  equity.  Aldcr^on  V.  Blggart 
and  others,  470 

$.  See  E(^uiTY,  No.  36,  S.  C. 

3.  Practice  where  the   plaintiff  is  pro- 

ceeding  in  a  superior  court  of  chan- 
cery, and  on  the  equity  side  of  a 
county  court  for  the  same  cause  of 
ftction.    yohntton  v.  Bwjcr  and  othei^St 

476 

4.  A  justice  ofthe  peace  may  be  amerced 

and  removed  from  olKce  upon  an  in- 
formation against  him  in  a  superior 
court  of  criminal  jurisdiction,  for  mis- 
behaviour in  office.  The  Common' 
foealth  V.  Alexander,  ^  522 

5.  In  such  case,  tJie  jury's  finding  the  de- 

fendant '*guiUy,**  is  sufficient  to  au- 
thorize the  judgment  of  amotion 
from  office ;  but  no  further  testimo- 
ny is  admissible  before  the  couil,  af- 
ter the  jury  has  been  discharged,  iiu 

COSTS. 

1.  Under  what  circumstances  relief  will 
be  granted  in  equity,  but  at  the  costs 
of  the  complainant.  Mosby  v.  Has- 
kint  et  al^  427 

%  In  what  cases  trustees,  executors  or 
administrators,  shall  pay  costs  out  of 
their  own  estates.     Sorrel  v.  Proctor, 

431 

S.  If  a  party  have  an  account  taken  as  to 
a  subject  before  decided  by  the  court 
in  the  same  cause,  so  much  of  the 
report  will  be  at  his  own  costs.  Cor* 
bin  V.  J^everley  and  others,  448 

4h  After  special  demurrer  to  a  bill  in 
chancery,  the  plaintiff  may  have 
leave  to  amend  on  payment  of  costs. 
lioso  v.  King,  *    475 

'5.  A  plaintiff  in  a  superior  court  of  chan- 
cery, not  being  an  inhabitant  of  this 
commonwealth,  may  be  ruled  to  give 

4 


security  for  the  costs  fn  that  court; 
but  not  for  costs  incurred  in  the  court 
of  appeals  from  which  the  suU  was 
remanded  ibr  farther  proceedingi. 
Lambert  v.  Key,  in 

6.  A  defendant  after  an  order  for  an  ac- 
count, may  move  to  set  it  aside,  and 
file  his  answer,  on  paying  the  costs 
which  may  have  accrued  before  the 
commissioners.  Lindsay  t.  CatnphrU 
Cr  Wheeler  and  others.  505 


[COVENANT. 

1.  In  deciding  on  a  covenant,  it  is  %w^ 
cient  to  set  out  the  substance  and 
leg«l  effect  only  of  such  parts  of  the 
deed  as  are  necessary  to  entitle  the 
plaintiff  to  recover ;  and  in  assigning 
a  breach,  it  is  not  necessary  to  do  it 
in  the  very  words  of  the  covenant  ; 
the  intention  of  the  parties  to  be 
collected  from  the  instrument  may 
alone  be  statedr  If,  tiienefbre,  the 
declaration  charge  a  covenant  to  sell 
to  the  plaintiff  a  certain  quantity  of 
land,  and  to  refund  all  moneys  paid 
therefor,  in  case  the  land  or  any  part 
be  lost,  it  is  a  sufficient  assignment 
ofthe  breach  that  "the  detcndant 
had  no  land  at  all*'*in  the  place  spe- 
cified.    Jiusters  Ex*r  v.  Wtdiace^    82^ 

2-  But  even  if  a  breach  be  badly  assign- 
ed, it  will'be  aided  after  a  verdict  for 
the  plaintiff  on  an  issue  joined,  on 
the  plea  that  the  defendant  bad  not 
broken  the  covenant,  ii. 

3.  See  Agreemekt,  No.  1. 

CHEDITORS, 

1.  Execiltors  and  administrators  ought  to 
be  allowed  in  their  accounts^  aU  rea* 
sonable  ch^urges  and  disbursenieDts 
for  the  benefit  of  the  estate  they  le* 
present,  aikl  a  reasonable  recom- 
pense for  their  personal  trouble,  n 
preference  to  the  olain  of  any  credit- 
or ofthe  decedent  Nifnmm*s  Ex^ 
y.  The  Commonvealthf  57 

S.  What  are  such  reasonable  charges  a»d 
disbursements,  ik 

See  Executors  and  Admihistbatoes, 

No.  3. 

3.  The  proceeds  of  the  sale  of  land  di- 
rected bv  the  will  of  a  testator  to  be 
sold  for  the  paynient  of  his  debts,  are 
equitable  assets,  and  should  bedbftri- 
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"buted  amotii^  all  the  creditors  ^i 
pQMius  nor  are  such  assets  proper 
subjects  for  the  cognisance  of  a  court 
of  law.  Nimmo't  £x*r  v.  The  Com- 
inon^eaUh%  57 

4.  Under  what  circumstances  the  credit- 
ors of  a  father  are  not  entitled  to  dis- 
turb the  possession  of  a  slave  by  his 
infant  child  who  is  deemed  a  purcha- 
ser for  a  valuable  consideration. 
Mraxtany.  Gaine9  andoth^rtf  151 

See  PuBCHASER,  No.  3. 

JL  A  simple  contract  creditor  shall  re- 
ceive, out  of  the  real  assets  descend- 
ed to  the  heirs  at  law,  as  much  as 
has  been  paid  to  bond  creditors  out 
of  the  personal  assets,  tiaydon  v. 
Goode  et  ai»  460 

6.  A  creditor  admitted  a  party  plaintiff, 
for  the  purpose  of  obtaining  a  pro- 
portion of  an  equitable  fund,  may,  on 
filing  his  bill,  at  once  prove  his  claim 
before  a  commissioner,  (to  whom  the 
subject  generally  baS  been  referred,) 
without  waiting  until  the  cause,  as 
to  him,  shall  have  been  set  for  hear- 
ing in  the  usual  course  of  the  court. 
Ander*9n  v.  Anderson  and  others^    475 

7  A  marriage  settlement  on  a  wife,  with 
whom  the  husband  had  long  lived  in 
a  state  of  fornication,  and  by  whom 
he  had  several  children,  will  be 
deemed  not  to  have  been  on  valuable 
consideration,  but  voluntary  and  frau- 
dulent as  to  creditors.  Greenhov>  v. 
CouUt  andothertt  485 

8«  A  home  defendant,  decreed  to  pay 
money  to  a  creditor  of  an  absent  de- 
fendant, will  be  compelled  to  pay  in- 
terest, unless  he  make  a  legal  ten- 
der, or  bring  the  money  into  court, 
£o49  y.  Atutin,  502 

COURSE  AND  DISTANCE. 

1.  Natural  or  reputed  boundaries,  or  lines 

of  marked  trees  o6ght  to  be  esta- 
blished in  preference  to  mere  course 
and  distance,  or  to  mistaken  descrip- 
tions in  surveys  or  conveyances. 
Dogan  V.  Seekrighu  Lettee  of  Garter, 

125 

2.  See  BovHSARiEs,  No.  2.  ib% 

* 

n 

DAMAGES. 
1.  If  the  jury  in  a  mill  case,  find  that  a 


certain  number  of  acres  of  land  will 
be  overflowed  "together  with  all 
other  damages  to  the  value  of  a  spe- 
cified sum,"  it  is  special  enough,  and 
will  not  bar  an  action  for  any  dama- 
ges not  foreseen  and  estimated  by 
them.     Coleman  v.  Moody f  2 

2*  An  order  of  court  granting  leave  t^ 
erect  a  mill  is  valid,  though  no  order 
be  made  directing  payment  of  the 
damages  found  by  the  inquisition,  H. 

DEBT. 

1.  In  debt  on  bond  with  collateral  condi- 

tion, an  assignment  of  a  breach  com- 
mencing* "  and  whereas,"  &c.  and 
continuing  by  way  of  recital  to  the 
end,  without  any  direct  averment,  is 
insufficient,  and  such  error  is  fatal  on 
general  demurrer.     Syme  v.  Griffin , 

277 

2.  In  debt  on  bond  given  by  distributees 

to  indemnify  an  administrator  for  di- 
viding the  estate  among  them ;  the 
condition  being  '*  that  they  should 
pay  him  their  respective  propor- 
tions of  all  debts  which  he  shotda  be 
compelled  to  pay,  that  should  there- 
after come  against  said  estate,**  it  is 
a  sufficient  assignment  of  a  breach 
to  say,  *<  that  the  plaintiff  on  a  day 
subsequently  to  the  date  of  the  bond, 
bad  paid  by  the  consent  of  the  de- 
fendants, a  debt  which  was  then  due 
from  the  estate  aforesaid,  and  which 
as  administrator  he  was  bound  to 
pa^,  and  that  the  defendants  had  not 
paid  him  their  respective  parts,"  &c. 
J^ioee  and  others  v.  MoteU  AdnCr^  293 

DECEPTION. 

A  partner  having  withdrawn  from  a  mer- 
cantile company,  and  being  after- 
wards erroneously  included  in  a  suit 
against  a  new  company  formed  by 
the  other  partners  may  be  relieved  in 
equity  against  a  judgment  obtained 
in  such  suit ;  on  the  ground  that  one 
of  the  oompany  pi'eventcd  hik  making 
defence  at  law,  by  assuring  him  that 
tlie  matter  should  be  adjusted.  Lee 
V.  Batrd  et  ai.  453 

DECLARATION. 

1.  In  declaring  on  a  covenant,  it  is  sufB- 
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Mat  to  Mi  out  the  MbitMiet  and  4.  A  decree  of  a  preceding  term  aniue 
legal  effect  only  uf  snch  parta  of  the  a  defendant  who  was  then  dead  set 
deed  as  are  neceasary  to  entitle  the  aside  on  motion*  Ihoe  v.  Barbtr  cr 
plaintiif  to  recover ;  and*  in  assigning  aU  ^39 
s  breach*  it  is  not  necessary  to  do  it  5.  Proceedings  on  decrees  misi-  lF^U*f 
in  the  very  words  of  *the  covenant  i  £*^r*  v.  RobcruoH^  442 
the  intention  of  the  parties  ,to  be  6.  How  decrees  on  foreign  attachments 
collected  from  the  instrument  may  should  be  entered*  i^ 
alone  be  suted.  If,  therefore,  the  7.  A  motion  for  an  account  is  irr^pilar  ; 
declaration  charge  a  covenant  to  sell  it  should  be  for  a  decree,  which  if 
to  the  plaintilf  a  certain  quantity  of  the  court  cannot  enter  wLthont  an  ac- 
land,  and  to  refund  all  moneys  paid  count  it  will  direct  one  Mamptom** 
therefor,  in  case  the  l^od  or  any  E^rs  v.  Pollard,  451 
part  be  lost,  it  is  a  sufficient  assign-  8.  Where  land  has  been  sold  under  a  de- 
ment of  the  breach  that  "  the  de-  cree  to  foreclose  a  mortgage,  *  joiy 
fendant  had  no  land  at  all"  in  the  will  be  directed  to  ascertain  what 
place  specified.  BtuW^s  Ei^r  v.  proportion  the  value  of  the  dower 
WmllacCf  82  eittate  bore  to  that  in  remainder ;  and 
%  But  even  if  a  breach  be  badly  assigned,  the  sum  found  by  the  jury  wtU  bt 
it  will  be  aided  after  a  verdict  for  the  decreed  to  the  tenant  in  dower.  iW- 
pUdntifT on  an  issue  joined,  on  the  plea  lard  et  al.  v.  Underwood  etaL  459 
that  the  defendant  had  not  broken  9.  On  a  bill  taken  as  confessed,  the  plain- 
*  the  covenant                                     <^'  tiffcannot  obtain  a  final  decree,  with- 

3.  If  a  cause  be  remanded  to  an  inferior  out  filing  his  documents*  and  proving 

court,  and  a  new  trial  directed,    the  his  case.    Anof^moui,                   475 

superior  court  must  be  presumed  to  10.  After  a  decree  for  an  account  agamst 

have  thought  the  decUration  stiffi-  a  defendant  who  is  m  contempt,  and 

cient;  consequently,  on  the  new  trU  areportofthecomnn5aioneT,nichde. 

al,  or  on  a  second  appeal,  no  excep-  fendant  can  be  permitted  to  file  his 

tion  can  be  taken  to  the  declaration.  answer,  on  condition  orfy  thsft  he  do 

Murdoci,  Cfc.  v.  HtrndonU  £xV#,  200  not  delay  the  triaL    FUher  v.  Tuher^ 

4.  It  is  setUed  under  our  act  of  assembly  ^.    ^      .         „        ^.         ,                 ^ 

(1  Re9.  Code,  c.  66.  s.  40.  p.  80.)  that  U.  The  Uroc  allowed  by  a  decree  agamst 

a  plea  and  demurrer  at  the  same  an  absent  defendant,   within  which 

time  to  the  whole  declaration  are  ad-  be  naight  shew  cause  against  it,  hav- 

missible.    Syme  v.  Grilfin,            277  ing  expired,  the  plaintiff  is  enUtled 

to  the  benefit  of  the  decree*  without 

rkirr-Dirp  givingthe  security  originaHy  required 

DECREE.  gy.J»   ^^,v.^i#«/is                   503 

13.  A  home  defendant  decreed  to  pay 

].  It  is  not  neceasary  to  sUte  in  a  decree  money  to  a  creditor  of  an  absent  de- 

in  chancery,  that  all  the  preliminary  fendant,  will  be  compelled  to  pay  in- 

steps  towards  maturing  the  cause  for  terest,  unless  he  make  a  Icgsl  tender 

hearing  were  taken,  it  being  intend-  or  bring  the  money  into  court,       t^ 

ed  where  the  cause  is  set  for  hear-  13.  How  the  performance  for  decrees  of 

ing,  that  it  was  regularly  done,  un-  alimony  is  to  be  enforced,  where  the 

less  the  party  intending  to  impugn  defendant  stands  out  process  of  co»- 

the  decree  shew  the  contrary.  ^uar»  tempt    Pureell  v.  Purtell^              Sfft 

rier  v.  Carter^s  Repretentativet,    242  14.  A  defendant's  being  in  contempt  to 

1.  In  a  decree  against  infonts,  time  should  the  first  process  of  the  court  is  not 

be  given  them  to  make  objections,  a  contempt  to  the  decree,  and  fonu 

after  atuining  their  full  age.    Jirax-  no  obiection  to  his  pleading  to  a 

ton  V.  Let^9  Heirs,                        376  ^dre  facias  brought  to  revive  that 

Sec  also  Wilkinson's  AdnCr  r.  Oliver*s  Re-  .  decree.    Lane  v.  EUzej,               504 

fresentativet,                              450  15.  A  defendant  may  plead  to  a  tcrne  Ja- 

3>  An  mt^rlocutory  decree  being  offered  eias  brou|^t  to  revive  a  decree,  which 

in  the   court  of  appeals,  does  not  was  obtained  against  him  by  default, 

change  its  terms,  but  it  remains  to  that  the  original  cootract  was  usuri- 

be  executed  in  the  court  of  chan-  ous,                                                  «K 
eery,  in  the  same  manner  as  before 
the  appeal    Wiison  v,  Triplett,    433 
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D££D. 

,1.  How  far  parol  or  other  evidence  dt» 
Aofv  the  deed  is  admissible  to  shew 
that  an  estate  conveyed  to  a  wife 
was  intended  in  lieu  of  dower, 
though  not  so  expressed.  See  Joiw- 
TUR»,  No.  1.  Ambler  md  Wife  v. 
Norton^  23 

%  See  CovBKAiTT,  No.  1.  Mu$ter**  ExW 
y.nrallace,  82 

3.  As  vendor  having  conveyed  a  tract  of 
land  by  an  absolute  deed  of  bargain 
and  sale  may,  nevertheless,  by  virtue 
of  a  parol  agreement  coupled  with 
continuing  to  reside  on  the  land,  re- 
retain  an  equitable  lien  against  a  pur- 
chaser firom  the  vendee  having  ac- 
tual notice  of  such  agreement.  Duval 
V.  Bidh^  113 

See  LiEK,  No.  2. 
4  In  equity,  either  party  to  a  deed  may 
aver  and  prove  against  the  other,  or 
against  a  purchaser  with  notiGe»  the 
true  consideration  on  which  it  was 
founded,  though  a  different  considera- 
tion be  mentioned  therein.  Duval  v. 
Bibb,  113 

See  EqtJiTY,  No.  5. 

5.  No  particular  form  of  words  is  neces- 

sary in  the  signature  of  a  deed  by  an 
attorney  in  fact ;  provided  the  act  be 
done  in  the  name  of  his  principal.  It 
is  therefore  indifferent  whether  he 
sign  it  •*  B.  W-  attorney  for  R.  C*  or 
"R.  C.  by  B.  W.  his  attorney." 
yonet*4  Deviteav.  Carter,  184 

6.  In  what  case  a  deed  for  land  by  two 

out  of  three  executors  is  not  valid  in 
law,  and  cannot  be  aided  .in  equity. 
M'Hae  y.  Farrov),  444 

7.  Where  a  sale  of  lands  is  directed  bv  a 

court  of  equity,  the  deeds  to  purcha- 
sers are  to  be  executed  by  the  eom- 
missioners.  Wilkineon^e  AdttCv  v. 
Olivette  Repretentctivet,  450 

8.  Sec  In r AWT,  No.  3.  *b* 

DEFAULT. 

A  defendant  may  plead  to  a  ecire  facia* 
brought  to  revive  a  decree,  which 
was  obtained  by  default,  that  the 
ori^nal  contract  was  usurious.  Lane 
V.  Ellzej,  S04 

DEFENDANT. 

1.  A  court  of  equity,  for  the  purpose  of 
'   assisting  process  of  execution  levied 

Vox.  rv.  3 


on  tobaeeo  in  a  public  warehonte, 
will  award  an  injunction,  directinjf 
the  inspectors  not  to  deliver  the 
•  notes  to  the  defendant-  Ogg  v.  £em' 
dfUpk  and  others,  445 

3.  Practice  of  reviving  smts  against  re- ' 
sident  and  non-resident  defendants. 
Duguid  V.  Fattereon,  445 

3.  A  verdict  at  law  against  a  part^  b  no 
b^  to  a  decree  in,  his  favour,  if  he  ba 
brought  into  chancery  by  the  adverse 
[MLrt^ ;  otherwise,  it  he  were  plain- 
tiff in  equity,    yonee  v.  yamee,    AA!t 

4k  Practice  as  to  bringing  in  the  defend- 
ant|  by  a  messenger,  to  answer  inter- 
rogatories. JBrown,  lUxee  ^  Co.  r. 
WiUoH,  481 

5.  Practice  in  iippointing  g^uardians  to 

defend  infants.    Chapman  r»  Twber^' 
viUe,  482 

6.  A  commission  to  examine  one  of  the 

defendants,  as  a  witness,  sheuld  be 
awarded,  on  the  motion  of  the  plain- 
tiff, as  a  matter  of  course ;  saving 
all  just  exceptions.  JHaiimlU  v» 
Brovm  and  other*,  482 

7«  A  motion  to  be  admitted  aa  a  defend- 
ant is  not  regular;  but,  in  case  of 
an  injunction,  if  it  appear  tha/l  the 
person  making  the  motion  is  interest- 
ed in  the  subject  of  controversy,  the 
court  will  order  the  injunction  to  be 
dissolved,  unless  the  plaintifT  will 
amend  his  bill,  and  malce  him  a  de^ 
fendant.    ffarriton  v-  Morton,        483 

8.  Afler  a  bill  of  injunction  has  been 

taken  for  confessed,  for  want  of  an 
answer,  a  motion  will  not  be  received 
firom  tlie  defendant  to  discharge  it* 
as  having  been  improvidently  award- 
ed. Turpin,  Adm'r  tf  Jamet,  v.  Jef 
ferton,  4o3 

9.  After  a  decree  for  an  account  against 

a  defendant,  who  is  in  contempt,  and 
a  report  of  the  commissioner,  such 
defendant  can  be  permitted  to  file 
his  answer  on  condition  qnly  that 
he  do  not  delay  the  trial.  Fither  v. 
Fiiher,  484 

10.  A  commission  cannot  isiue,  at  the 
instance  of  a  defendant,  to  examine 
the  plaintiff  as  a  witness  in  the  cause. 
Rott  V.  Carter,  488 

11.  The  time  allowed  by  a  decree  against 

an  absent  defendant,  within  which, 
he  might  shew  cause  against  it,  hav- 
ing expired,  the  plaintiff  is  entitled 
to  the  benefit  of  the  decree,  without 
giving  the  security  originally  requi- 
red by  it.     Rosrv.  Aiutin,  502 

12.  A  home  defendant,  decreed  to  pay 
Z 
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money  to  t  creditor  of  an  absent  de- 
fendanty  will  be  compelled  to  pay  in« 
teresty  ttnlesa  he  make  a  legal  tender» 
or  bring  the  money  into  court.  Jiott 
V.  jiuttin,  502 

13.  Mfhile  a  defendant  is  in  eontempty 
no  plea  or  demurrer  can  be  admitted 
but  upon  motion  in  open  couit>  Lane 
T.  Sasey,  504 

14.  A  defendant's  beinr  in  contempt  to 
the  first  process  or  the  court  is  not 
a  contempt  to  the  decree ;  and  forms 

'  no  objection  to  his  pleading  to  a 
scire /aeiat  brought  to  revive  that 
decree,  ib. 

15-  A  defendant  may  plead  to  a  ecire  fr' 
cioM  brought  to  revive  a  decree,  which 
was  obtamed  against  liim  by  deftiult, 
that  the  original  contract  was  usu- 
rious, ib. 

16.  A  defendant^  after  an  order  for  an  ac- 
count, may  move  to  set  it  aside,  and 
file  his  answer,  on  paying  the  costs 
-which  may  have  accrued  before  the 
commissioner.  LituUay  v.  Campbell 
&  Wheeler  and  others,  505 

17.  Mow  the  performance  of  decrees  for 
alimony  is  to  be  enforced,  where  the 
defendant  stands  out  process  of  con- 

cmpt    Hwcell  y.  Fnrceli,  507 

DELAY. 

^dcrif  whether  a  mandamus  lies  from 
the  superior  courts  of  chancery  to  a 
county  court,  compelling  the  justices 
to  hear  and  determine  a  cause,  where 
there  appears  to  have  been  unrea- 
sonable delay .'  Webb  v.  Barbour,  402 

DELAY  CASE. 

Although  a  palpably  frivolous  bill  of  ex- 
ceptions to  the  opinion  of  the  oouK 
below  is  not  suiBcient  to  prevent 
the  court  of  appeals  from  taking  up 
a  cause  out  of^tts  turn  on  the  dfKket, 
as  a  delay  case  ;  yet,  if  the  point  be 
fnanv  d^ee  doubtful,  it  will  not  be. 
So  taken  up.    Fox  v.  Govan,         156 

DEMURRER. 

1,  In  averring  a  jointure  in  bar  of  dower, 
the  failure  to  state  in  the  plea,  tliat 
the  husband  *'  being  seised  in  fee  of 
the  premises"  made  the  jointure,  is 
not  a  substantial  defect,  nor  sufft- 
cieni  Xo  authorize  the  rcrersal  of  a 


judgment  ibr  the  tenant,  lf>e  df 
raandant  baring  failed  to  assign  it  aa 
a  eause  of  demurrer.     Jmbier  and 
W^  V.  Norton,  aS 

2.  Itis  settled  under  our  act  of  asseoMy, 

(1  Rev.  Code,  p.  80.  c.  6a  s.  40.>  that 
a  plea  and  demurrer  at  tire  same  time 
to  the  whole  of  the  -declaration,  are 
admissible.    Syme  v.  Grfffin,         277 

3.  A  general  demurrer  is  an  issuable 
plea,  which  ought  to  be  received  on 
setting  aside  an  office  judgment,  i^^ 

4.  In  debt  on  bond  with  collateral  ccmdi- 

tion,  an  assignment  of  a  breach  com- 
mencing ''and  whereas."  &c.  and 
continuing  by  way  of  recital  to  the 
end,  without  anv  direct  averment,  b 
insufficient;  and  such  eiror  is  fatal 
on  general  demurrer,  ik 

5.  After  special  demurrer  to  a  IhH  in 

chancery,  the  philntiff  may  have 
leave  to  amend  on  payment  of  costs* 
Rose  V.  Kingp  475 

6b  Objections  to  a  scire  fadas  to  rerive 
should  be  by  plea  or  demurrer,  un- 
less at  the  heariDg  the  party  do  not 
entitle  himself  to  revive.  Faufk^g 
and  Wife  v.  Wilson's  Ex'r,  480 

7.  While  a  defendant  is  in  contempt,  no 
plea  or  demurrer  can  be  admitted^ 
but  upon  motion  in  open  court*  Lane 
T.  £llzeyt  50i 

DEPOSTTIOWS. 

1.  TTie  reasonable  notice  ij^bicb  the  law 

requires  upon  taking^  depositions 
must  depend  upon  circumstanees ; 
therefore,  where  a  notice  was  left 
with  the  wife  of  the  party  at  bis 
drwelling-house,  when  it  was  known 
by  the  inverse  party  that  he  was  ab- 
sent  on  a  journey  to  another  state, 
and  where  it  appeared  also^  that  the 
notice  might  previously  have  been 
given  to  the  party  himself,  and  that 
the  taking  of  the  deposition  might 
have  been  postponed,  as  it  respected 
the  trial  or  the  cause,  till  Ittsratura; 
it  was  held  that  the  notice  was  iiv 
sufficient,  and  the  deposition  tafceff 
under  it  was  suppressed.  Coleman 
v.  Moody,  If  2 

2.  If  depositions  offered  as  eridence  in  a 

court  of  law  contain  matter  su|ipoaed 
to  be  exceptionable,  the  proper 
course  is  to  point  out  the  ezoeptaon- 
able  passages,  and  then  nmve  the 
court  to  instruct  the  jury  -  to  doKre" 
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Iptfd  such  passi^B'  Mutter's  £x*r 
V.  WaUace^    -  82 

3-  Wlien  exceptions  to  such  as  are  taken 
after  the  cause  is  set  for  hearing  may 
be  made.    Fotur  v.  Suttom,  401 

4.  AA^r  a  caus^  has  been  argued,  a  com- 

mission to  take  depositions  cannot  be 
obtained,  but  upon  the  affidavit  of 
the  party,  and  by  special  order  of  the 
court  for  that  purpose.    AnonytnotUt 

409 

5.  A  notice  to  take  a  deposition  given  t^ 

the  overseer  of  tlie  party,  who  resi- 
ded part  of  his  time  in  the  state,  and 
part  out,  is  not  sufficient.  Chapman 
V.  ChafitriMh  426- 

5.  Afler  publication  of  depositions,  and 
the  cause  set  down  for  hearing,  the 
original  bill  cannot  be  amended  by 
makinr  new  parties,  or  charging  a 
new  ULct;  but  a  supplemental  bill 
msy  be  ofiered.    Fle<uanu  v.  Logan^ 

4b9 

DESCENTS. 

Construction  of  the  act  of  desc  ents,  as 
to  the  mother's  inheriting  the  estate 
from  an  infant  child,  on  whom  it  de- 
scended from  the  great  uncle  of  the 
infant.    Owen  v.  Cogbill  and  othert^ 

487 

DESCRIPTION. 

action  of  detinue  may  be  maintain* 
ed  for  an  infant  negro  child,  of  such 
a  mother,  without  any  other  descrip- 
tJOD.    Bait  y.  Battp  478 

DETINUE. 

An  cxecutop  having  delivered  certain 
slaves  to  legatees,  as  their  property 
under  the  will«  a  subsequent  action 
of  detinue  against  him  for  other 
slaves  which  the  testator  held  in  the 
same  right,  is  not  sufficient,  though 
prosecuted  to  a  judgment,  to  pre- 
vent the  act  of  limitations  from  run- 
ning, both  at  law  and  in  eqnity,  in 
favour  of  the  legatees.  Spottvtood 
V.  Dandridge  andothert,  140 

If  the  plaintilT  obtain  a  judgment  in 
detinue  for  slaves,  and  their  profits, 
to  the  rendition  of  the  judgment, 
he  camot  come  into  equity  ror  the 
profits  which  afterwards  accrued 
pending  an  appeal;  nor  to  rocover 


their  increase  not  included  in  such 
judgment ;  nor  to  eompel  the  deli- 
very of  them  by  purchasers  from  the 
defendant.  Mderton  v.  Biggart  and 
othertt  470 

3.  An  action  of  detinue  may  be  maintain- 
ed  for  an  infant  negro  child,  of  sujch 
a  mother,  without  any  other  descrip- 
tion."   Bast  V.  Batip  478 

DEVISE. 

See  Wills. 

1.  In  construing  a  will,  the  whole  most 

be  take;!  together,  and  no  particular 
clause  or  clauses  selected.  Jieno** 
Ex'rt  V.  J)avit  and  Wife,  288 

2.  The  word  increase  (without  the  word 

future  prefixed)  in  the  bequest  of  a 
female  slave,  is  ambiguous  j  and,  if 
the  intention  of  the  testator  in  using 
it  cannot  be  ascertained  from  the 
whole  will  taken  together,  parol  evi- 
dence is  admissible  to  explain  it.    Ok 

DISBURSEMENTS.' 

1.  How  far  a  trustee  allowed  for    he  dis- 

bursements made  by  him  without  the 
consent  of  his  co-trustees.  Milier  v. 
Beverleye,  &c.  415 

2.  What  evidence  ought  to  be   required 

by  a  commissioner  as  to  certain  items 
of  disbursements,  '^^ 

DISCOUNTS. 

The  plaintiflT  in  replevin  may  ar'ail  him- 
self of  a  set-off,  >on  the  same  prin- 
ciple that  a  defendant  may  prove  dis- 
counts in  any  other  suit.  Nieolion  & 
Meth  v.  Hancock  and  oihere,  491 

DISCOVERY. 

A  bill  for  discovery  lies  in  cases  only 
where  the  plaintiff's  right  cannot  be 
established  without  the  discovery 
sought  for.  It  does  not  lie,  therefore, 
to  discover  the  name  of  a  neg^  child 
whose  mother  is  known,  nor  the  pro- 
fits of  slaves ;  of  which  a  jury  are 
the  best  judges.    Batt  v.  BasSf  478 

DISCRETION. 
A  court  has  not  an  nnlimited  dii cretioo 
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togfriat  or  refi»e  a  eontimumce  of  a 
cause;  but  a  superior  court  will 
ju)dgt:,oo  a  bill  of  exceptions,  whether 
It  exercised  a  sound  discretion  or 
not  See  CoNTiNuaNca,  No.  1. 
JSboi  V.  Narnn  ami  others,  im  a  note, 

isr 


DISTRICT  COURTS. 

A  writ  returnable  to  a  district  court,  of 
common  law,  might  legally  be  exe- 
cuted at  any  time  dunnr  the  term 
to  which  it  was  returnable.  Dunbar 
&  FatM  v.  Long**  Adm%  212 

DOCKET. 

In  chancery  proceedings,  when  a  plea  is 
set  down  for  argument,  the  cause 
must  be  put  on  the  court  docket. 
MU  V,  Green,  448 

DOWER. 

1.  Construction  of  the  term  averment  in 
the  act  of  assembly  relating  to  dow- 
er; and  how  a  jointure  made  by 
deed  or  will  in  lieu  of  dower  should 
be  pleaded  and  proved.  Ambler  and 
Wife  V,  Norton^  2a 

%.  In  averring  a  jointure  in  bar  of  dow- 
er, the  failure  to  state  in  the  pleat 
that  the  husband  *'  being  seised  in 
fee  of  the  premises*'  made  the  join- 
ture, is  not  a  substantial  defect,  nor 
sufficient  to  auth  »rize  the  reversal  of 
a  judgment  for  the  tenant,  the  de- 
mandant having  failed  to  assign  it  as 
a  cause  of  demurrer,  ib, 

3.  In  such  plea  it  is  not  necessary  to  state 
expressly,  that  the  jointure  was  to 
take  effect  in  possession  immediate- 
ly on  the  death  of  the  husband,  or 
tliat  it  was  determinable  by  such 
acts  only  as  would  forfeit  the  dower 
at  common  law,  it  being  incumbent 
on  the  demandant  (in  replying)  to 
shew  that  any  intervening  estate  ex- 
isted, or  that  the  jointure  was  sub- 
1*ect  to  any  condition,  other  than  the 
aw  imposes  on  a  dowress.  ib* 

4*  It  is  not  essential  to  the  validity  of  a 
jointure,  that  it  should  be  exempt 
from  any  encumbrance  by  judgmentSf 
statutes,  mortgages  or  bonds ;  the 
widow,  if  evicted  of  her  jointure, 
having  still  a  right  to  claim  her  do  w« 
er,  ib. 


5.  If  perMoal  pfopefty  be  bequatlibed. 
as  well  as  real  estate  dewed  to  the 
widow,  the  whole  of  such  bequests 
and  devises  being  averred  4o  be  ia 
lieu  of  dower,  Ittr  entering'  on  the 
real  estate  b  sufficient  to  siiew  lier 
election  to  take  the  jointure ;  and,  ia 
pleading,  it  is  not  necessary  to  stale 
that  she  received  the  penonal  pro- 
perty  also.  Ambler  and  H^ifo  ▼.  jir«r- 
tsM,  22 

6.  See  VxNifB,  K0-I9  <^ 

7.  If  a  bachelor,  seised  in  fee  of  Isods' 

prior  to  the  year  1760,  contracted  to 
sell  them;  received  part,  or  the 
whok,  of  the  purchase-BMNiey  ;  de- 
livered possession  to  the  purchaser 
without  making  a  deed ;  and,  having 
afterwards  married,  died  in  1797; 
queBre^  wliether  his  widow  (having 
had  notice  before  the  marriage,  of 
the  purchaser's  possession)  is  enti- 
tled to  dower  of  such  lands-  Rrax^ 
ton  V.  Lee's  Hei^'e,  376 

8.  A  jury  directed  to  ascertain  what  pro- 

portion the  value  of  a  dower  estate 
bore  to  that  in  remainder ;  (wrfaer^ 
the  land  bad  been  sold  under  a  de- 
cree to  foreclose  a  mortgage  ;)  and 
the  sum  found  by  the  jury  decreed 
to  the  tenant  in  dower.  PUlard  et 
aL  ▼'  Underaood  et  ai.  459 

* 

DRUNKENNESS. 

1.  Being?  intoxicated  with  spirituous  E- 

quors,  while  in  the  discharge  of  his 
official  duties,  is  a  sufficient  misbe- 
haviour, for  which  a  justice  of  the 
peace  ought  to  be  amerced  and  re- 
moved from  office.  The  Commm- 
noealth  v.  Alexander^  523 

2.  See  Misbehaviour  zk  OrricB,  No, 

3,  t^ 


ELECTION. 

1.  A  widow's  enterinjj^  on  real  estate  de- 

vised, together  with  personal  proper- 
ty, in  lieu  of  her  dower,  is  sofficieat 
to  shew  her  election  to  take  the  join- 
ture. See  PsasovAL  Propkbtt, 
No.  1.    Ambler  and  Wife  v.   ^artoe, 

25 

2.  A  person  having  a  suit  at  law  depend- 

ing on  an  appeal,  snd  brinflfii^  a  bill 
for  Belief  as  to  tl|e  same  subject  mat 
ter,  will  be  compelled  to   make  a 
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in  wbieh  court   he  wUl  pro- 
ceed.   GMs  V.  Ftrkinton^  415 

ENGLISH  DECISIONS 

Arc  regfirded  by  the  superior  court  of 
chancery  for  the  Mickmoud  district, 
for  the  sake  of  information  merely, 
but  not  as  authority.  Markt  v.  Mor* 
r'u»  463 


EQUITY, 

X'  Tbe  proceeds  of  the  sale  of  land,  di- 
rected by  a  will  to  be  sold  for  the 
payment  of  the  testator's  debts,  are 
equitable  assets,  and  should  be  distri- 
buted among  all  the  creditors  pari 
pcuiUi  nor  are  such  assets  proper 
subjects  for  the  cognisance  of  a  court 
of  law.  NimtnoU  J£x*r  v.  7'he  Com" 
momaealthf  S7 

%  Under  the  influence  of  the  maxim 
''that  he  who  hath  done  iniquity 
shall  not  have  equity,"  a  mortgagor, 
who  attempts  by  absconding  and  re- 
moving the  mortgaged  property  out 
of  the  state,  may  be  deprived  of  his 
equity  of  redemption.  See  Juuc- 
MENT,  No.  4*     Dabnfy^  l3^c,  v.  Green, 

101 

^  A  vendor's  equitable  lien  may  be  de- 
feated by  the  vendee's  mortgaging 
the  property,  and  the  mortgagee's 
purchasing  a  release  of  the  equity  of 
redemption,  without  notice  of  such 
lien.  So  also,  if  the  mortgagee  pur- 
chase such  release  (even  ailer  notice 
from  the  vendor)  in  consideration  of 
any  just  claim  of  his  upon  the  mort- 
gagcM'^  originating  before  such  no* 
tice.  But  after  notice,  the  lien  at- 
taches so  as  not  to  be  defeated  b^ 
any  consideration  subsequently  ori- 
ginating. See  Notice^  No.  3.  Du' 
vol  V.  BiSb,  113 

4.  A  vendor  having  conveved  a   tract  of 

land  by  an  absolute  deed  of  bargain 
and  sale,  may  nevertheless  retain  an 
equitable  lien  (by  virtue  of  a  parol 
agreement  that  he  should  retain  pos- 
session until  tbe  contract  on  the  part 
of  the  vendee  should  be  fully  com- 
plied with)  against  a  purchaser  hav- 
ing actual  notice  of  such  agreement. 

See  AoRKCMBNT,  No.  2. 

5.  In  equity,  either  party  to  a  deed  may 

aver  and  prove  against  the  other,  or 


against  a  purefaaier  with  notice,  the 
true  consideration  on  which  the  deed 
was  founded,  though  a  different  con« 
sideration  be  mentioned  therein ;  but 
a  bona^Jide  purchaser,  without  ftOtice 
of  the  existence  of  such  considers* 
tion,  is  not  to  be  ailiected  thereby. 
Dwoal  V.  Bibb,  113 

6.  The  vendee  or  his   legal  representa* 

tjves,  ought  to  be  parties  to  a  suit  in 
chancery,  brought  by  the  vendor 
against  a  subsequent  purcliaser,  to 
recover  a  balance  alleged  to  be  due 
from  the  vendee,  ib* 

7.  The  act  of  limitations  runs  in  equity  at 

well  as  at  law  in  favour  of  legatees 
to  whom  an  executor  has  delivered 
slaves  as  their  property  under  the 
will,  and  is  not  prevented  by  a  subse« 
quent  action  of  detinue  against  him 
fov  other  slaves  which  his  testator 
held  in  the  same  right.  Spottvfocd 
v.  Dandridge  and  others,  140 

8.  It  is  no  ground  for  relieving  in  equity 

either  the  principal  or  the  sureties 
in  a  forthcoming  bond,  that  the  prin- 
cipal was  not  the  owner  of  the  pro- 
perty specified  therein,  or  bad  only  a 
Gualified  interest.  JSyme  and  other*  v, 
Montague^    i  180 

9.  Under  what  circumstances  relief  will 

be  afforded  in  equity,  but  at  the  costs 
of  the  complainant.  Mosby  r.  Baa-' 
kin*  et  al.  427 

10.  A  consignee  of  goods  may  dispose  of 
them  in  the  way  of  trade,  \>\\t,  he 
cannot  pawn  them  for  his  ownbene^ 
fit,  so  as  to  devest  the  property  of  the 
consignor.  In  this  case,  the  facts  be* 
ing  clear,  the  consignors  (the  plains 
tiffs)  are  not  to  be  turned  round  to 
a  court  of  law,  but  a  decree  may  be 
entered  in  their  favour  at  once 
against  the  pawnees.  Skinner  U  Co. 
v.  Dodge  &  Cobb  et  al,  432 

11.  Securities  who  had  a  lien  on  the  pro^ 
perty  of  their  principal  by  mortc^a^, 
but  which  was  defective,  it  being 
proved  by  two  witnesses  only,  wei« 
allowed  to  sUnd  in  the  place  of  the 
creditor  as  to  tbe  assets  of  the  princi- 
paL  Miller,  &c.  v.  Pendleton  etal*  436 

IZ  A  party  who  might  have  pleaded  nt^ 
est  factum  in  an  action  at  law,  and 
who  merely  wrote  to  counsel  to  de- 
fend him,  is  guilty  of  such  neglect  as 
will  preclude  him  from  relief  in 
equity.    Stanardr.  Roger*,  438 

13.  How  jto  proceed  in  introducing  wva 
voce  evidence  at  tbe  hearing  of  a  siitt 
in  chancery.  Mmerton  ▼.  Berkley  and 
Stone,  441 
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14.  Practice  as  to  ezecutmg>  attachmenti 

to  compel  an  appearance-      Watt9*9 
J£x*rt  V.  Hoberuon^  442 

15.  Proceedings  on  decrees  tuMtt  ib, 

16.  How  deci'ees  on  foreign  attachments 
should  be  entered,  ib, 

17.  In  saits  in  equity  to  subject  lands  in 
the  possession  of  heirs  W  the  payment 
of  debts«  the  constant  course,  where 
there  is  no  specific  lien,  is  first  to 
take  an  account  of  the  personal  assets. 
M*Loud  V.  Robertt  and  others,         443 

1&  A  conveyance  of  land  by  two  out  of 
three  executors,  all  of  wtiom  quali- 
fied and  wei*e  living,  (U)e  testator 
having'  directed  U»e  saie  and^ convey- 
ance by  hu  executors t  Hu  general 
terms,)  is  not  valid  in  law,  and  can- 
not be  aided  in  equity.  M*Jiae  v. 
Farrov),  444 

19.  The  aid  of  a  court  of  equity  is  necessa- 
ry and  proper  in  assisting  process  of 
execution  levied  on  tobacco  iy  pub- 
lic warehouses.  Ogg  v.  Randolph 
and  other*,  445 

2(X  Practice  of  reviving  a  suit  in  equity 
against  resident  and  non-resident  de- 
iendantt.    J^uguidv.  Patterson,    445 

SI.  A  commissioner's  report  under  an 
order  made  when  the  representatives 
of  a  deceased  party  were  not  before 
the  court  will  be  set  asidci  ib, 

2:3.  A  report  shewing  a  balance  due  from 
a  defendant,  is  not  a  sufficient  ground 
for  an  order  directing  the  money  to 
be  brought  into  court.  The  plamtiH' 
should  proceed  to  a  decree  which  he 
may  enforce  by  the  usual '  process. 
Campbell  v.  Braxton  and  others,      446 

^  Rule  as  to  taking  the  account  of  a 
party  aa  evidence  against  lilm.  yones 
V.  ytmes,  447 

24.  A  verdict  at  law  against  a  party  is  no 
bar  to  a  decree  in  his  favour,  if  he 
be  brought  into  chancery  by  the  ad- 
verse party  :  otherwihc,  if  he  were 
the  plaintiff  in  equity,  ib, 

S5.  Where  a  plea  is  set  down  for  argu- 
ment, the  cause  must  be  put  on  the 
court  docket.     Hill  v.  Green,         448 

26.  If  a  party  have  aji  account  taken  as  to 
a.  subject  before  decided  by  the 
court  in  the  same  cause,  so  much  cl* 
the  report  will  be  at  bis  own  costs. 
Corbin  y*  Beverley  and  others,        448 

27.  A  report  made  while  a  cause  stood 
dismissed,  and  before  it  was  reinsta- 
ted, will  be  recommitted.  William" 
son  V.  Childress,  449 

2^  A  mortgagee  cannot  be  compelled,  in 
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order  to  get  hold  of  the  _  _ 

subject,  to  go  into  an  acoount  of  Ifae 
persoDsi  assets.  Patton  v.  Page,  419 
39.  Where  an  infant  is  decreed  to  do  uaj 
act,  he  must  have  six  months  rnUoiv- 
ed  him  after  he  attains  full  J^^.  to 
shew  cause  against  the  decree  ;  faat 
where  lands  are  decreed  to  be  sold 
for  the  payment  of  debts,  there  is  no 
necessity  unless  he  is  directed  to  join 
in  the  conveyance,  as  the  coamsts* 
sioners  will  execute  the  deed.  WU- 
kinsons  Adm*r  v.  Oliver's  Repretemta- 
fives,  4iD 

30.  A  partner  having  withdrawn  from  a 

mercantile  company,  and  being  after- 
wards erroneously  included  in  a  suit 
against  a  new  company  formed  by  the 
other  partners,  may  be  relieved  in 
equity  against  a  judgment  tberem  ob- 
tained, upon  the  ground  that  one  of 
the  company  prevented  his  making 
defence  at  law,  by  assuring  him  the 
matter  should  be  adjusted.  JLee  t. 
Baird  et  aL  45S 

31.  If  a  party  prosecute  bis  action  at  law, 
and  there  be  a  decision  of  an  inferior 
court  against  him,  from  which  be 
takes  «n  appeal,  but  does  not  prose- 
cute it,  he  cannot  come  into  equitj 
for  relief,  on  the  same  subject  mat- 
ter.   Saunders  y.  Marshall  etoL    455 

32b  How  far  a  judgment  at  law  is  a  bar 
to  a  subsequent  suit  at  law,  or  in 
equity,  against  the  party  in  whose  ft- 
▼our  such  judgment  was  rendei«d,  t^ 

33.  The  phuntiff  being  both  heir  and  ad- 

ministrator,  and  seeking  to  be  re- 
lieved as  administrator,  will  not  be 
entitled  to  such  relief,  unless  be  w31 
do  equity  as  heir.  Mt^dos^  t.  Gmdt 
etal,  4£d 

34.  In  cases  of  usury,  the  borrower  filing 
his  bill  in  equity  is  entitled  to  relief, 
not  against  the  contract  entirely,  but 
to  the  amount  of  all  but  the  principal 
money ;  the  lender  being  endtl^  to 
receive  his  principal  without  any  k- 
terest.    Morksy-  JHbrris,  A/SS 

35.  In  such  cases,  though  relief  be  given 
against  the  interest,  the  usurious  as^ 
surances  remain  as  a  secority  for  the 
principal ;  and  the  court  will  direct 
them  to  be  enforced  to  that  ^r\*^t 
if  it  be  not  paid  by  a  given  day,    ik 

36.  The  proper  line  of  demarcation  be- 
tween the  jurisdictions  of  courts  of 

.     law  and  equity.    Aldcrtom  t.  Miggsn 
and  others,  47( 

St.  A  plaintiff  eonnot  come  into  e^i^ 
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^  fbt  profits  of  slaves  tccruitig  during 
the  pendency  of  an  appeal  from  a 
judgtncnt  in  detinutt  nor  to  recover 
their  increase  not  included  in  such 
jud^ent,  nor  to  compel  the  delivery 
of  thfem  by  purchasers  from  the  de- 
fendant. Alderton  v.  Biggart  and 
others,  «  470 

$8.  Acmirtafequityouj^htnot  to  rnter- 
pose  in  the  case  of  a  nuisance,  ex- 
cept where  the  law  would  not  afibrd 
an  immediate  nor  an  adequate  reme- 
dy, until  irreparable  injury  might  be 
done.     Wingfitld  v.  Crenthavi,        474 

89.  A  creditor  admitted  a  party  plainlHF 
for  the  purpose  of  obtaining  a  pro« 
portion  of  an  equitable  fund,  may,  on 
filing  his  bill,  at  once  prove  his  claim 
before  a  commissioner  (to  whom  the 
subject  generally  has  bien  referred) 
without  waiting  umil  the  cause  as  to 
him  shall  have  been  set  for  hearing 
in  the  usaal  course  of  the  court.  An- 
der»cn  v.  Jl/ukrtoH  and  others,  475 

40.  After  special  demUrrer  to  a  bill,  the 
plaintin  may  have  leave  to  amend  on 
payment  of  costs.     JRose  v.  King,  475 

41.  Practice  where  the  plaintiff  is  pro- 
ceeding in  a  superior  court  of  chan- 
cery, and  on  the  equity  side  of  a  eoun- 
ty  court  for  the  same  cause  of  action. 
yohnston  ▼.  £ov>er  and  others^         476 

43.  On  a  bill  taken  as  confessed,  the  plain- 
tiff cannot  obtain  a  final  decree  with- 
out filing  bis  documents  and  proving 
his  case.    Antmymous,  47o 

43.  An  answer  filed  by  an  infant  may  be 
amended,  on  motion,  when  he  at- 
tains his  age.     Winston  v.  Campbell, 

477 

44.  An  order  for  an  account  is  not  to  be 
made  as  of  course,  but  upon  a  hearing 
only,  unless  the  parties  consent :  and 
where  it  would  be  proper,  it  should 
not  be  directed  in  vacation,  without 
notice  to  the  adverse  party,  or  his 
countel.    Cutting  and  Wife  v.  Carter, 

478 

45.  A  bill  for  discovery  lies  oftly  in  cases 
where  the  plaint ifTs  right  cannot  be 
established  without  the  discovery 
sought  for.  It  does  not  lie,  there- 
fore, to  discover  the  name  of  a  negro 
child  whose  mother  is  known,  nor 
the  profits  of  slaves,  of  which  k 
jury  arc  the  best  judges.  Bass  v. 
Bass,  478 

46.  A  verdict  obtained  at  1aw»  on  the  tes- 
timony of  a  single  witness,  whose  an- 
swer (when  he  13  brougl:t  into  equi- 


ty on  the  gfrourid  of  his  bein^  a  part- 
ner) is  clearly  contradicted,  slit)uld 
be  set  aside,  and  a  new  trial  directed. 
Verdier  v.  Hume  &  Bttme,  479 

47.  A  party,  on  whom  process  to  revive 
^is  served,  is  allowed  one  term  from 

the  return  day  of  such  process,  to 
pi-epare  tiirtrtjil.  Minor  t.  yones,480 

48.  A  bill  of  revivor  is  unnecessary,  where 

a  mere  revival  of  the  suit  is  sought ; 
a  scire  facias  being  sufficient,  faug" 
han  and  Wife  v.  Wilson's  £x*r,     480 

49.  Obiections  to  a  scire  facias  to  revive  a 

suit  cannot  be  made  on  motion :  it 
should  be  by  plea  or  demurrer,  or  if 
at  the  hearing,  the  party  do  not  enti- 
tle himself  to  revive,  the  suit  may  be 
dismissed,  iS, 

50.  Where  an  injunction  is  awarded 
••  until  the  commg  in  of  the  answer," 
it  is  of  course  at  an  end  when  the  an- 
swer comes  in  ;  so  that  it  is  unneces- 
sary for  the  defendant  to  move  to  dis- 
solve, but  the  plaintiff  may  Biove  to 
reinstate.     Bcall  v.  Gibson,  481 

5t.  In  such  case,  if  the  injunction  b^  not 
reinstated,  the  bill  is  to  be  dismissed 
at  the  next  term,  under  the  act  of 
assembly,  unless  cause  be  shewn 
against  it,  ib* 

52.  Practice  as  to  bringing  in  the  defend- 

ant, by  a  messenger,  to  answer  in- 
terrogatories. Brovn,  Hives  CrCo.y. 
Wilson,  ,  481 

53.  Practice  in  appointing  g^iardians  to 
defend  infants.  Chapman  v.  Turber- 
ville,  482 

54.  A  commission  to  examine  one  of  the 

defendants  as  a  witness  should  be 
awarded  on  the  motion  of  the  plaiiv 
tiff,  as  a  matter  of  course  ;  saving 
just  exceptions.  Plainttille  V.  Brown 
and  others,  482 

55.  A  motion  to  be  admitted  as  a  defend- 

ant is  not  regular;  but,  in  case  of  an 
injunction,  if  it  appear  that  the  per- 
son making  tlie  motion  is  interested 
in  the  subject  of  controversy,  the 
court  will  order  tlie  injunction  to  be 
dissolved,  unless  the  plaintiff  will 
amend  his  bill,  and  make  him  a  de- 
fendant.    Harrison  v.  Morton,      483 

56.  After  a  bill  of  injunction  has  been  ta- 
ken for  confessed  for  want  of  an  an- 
swer, a  motion  will  not  be  received 
from  the  defendant  to  discharge  it 
as  having  been  improvidently  award- 
ed.    Turpin,  A(lhi*r  of^ames,  v.  yef- 

ferson,  483 

57.  A  plaintiff,  not  being  an  inhabitant  of 
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tilts  coramonweiltbtBuy  be  ruled  to  naiBder^utti  of  penoaid  ciittAto 
give  security  for  the  costs  in  the  file  a  bill  sgsinst  tensot  for  tile,  §at 
court  of  chancery ;  but  not  (or  costs  sn  account  and  mrentory  of  the  pro- 
incurred  in  the  court  of  appeals  from  P^ity,  yet  the  court  wiU  not  rule  the 
which  the  suit  was  remanded  for  tenant  for  life  to  give  security  to  haws 
further  proceedings.  Lamben  r.  the  property  forthcoming  at  his  death, 
Xejt  484  unless  there  appear  some  dai^er  d[ 
I&  AfUr  a  decree  for  an  account  against  its  being  wasted  or  put  oat  of  the 


a  defendant  who  is  in  contempt,  and  way.    Mortimtr  t.  Mffaitami  Wyk, 

a  report  of  a  commissioner,  such  de-  S03 

lendant  can  be  permitted  to  file  his  68;.  While  a  defendant  is  in  coutenipt,  bo 

answer  on  condition  only  that  he  dp  nlea  or  demurrer  can  be  adniittedp 

not  delay  the  trial.    Fisher  t.  FUher,  but   upon    motion    in  open    ooort. 

484  Laney.  EUztjt                               SM 

i9.  A  plea  to  the  iurisdiction  of  a  supe-  69.  A  defendant's  being  in  coatemfit  t0 

rior  court  of  chancery,  that  a  suit  is  the  first  process  of  the  coui^  is  not  a 

depending  in  an  inferior  court  for  the  contempt  to  the  decree,  ana  fomw  w> 

same  matter,  is  proper,    yohmtton  v,  objection  to  his  pleading  to  a  Mortfi* 

JUnter  and  athertf                          487  das  brought  to  revive  that  decree,  a&. 

ttl  A   commission  cannot  issue    at  the  70.  A  defendant  may  plead  to  n  sore  fir 

instance  of  a  defendant  to  examine  ctof  brought  to  revive  a  deeree  which 

the  plaintiff  as  a  witoess  in  the  cause.  was  obtained  against  him  by  defenhf 

JSoss  V.  Carter^                               488  that  the  original  contract  was  usu- 

€!•  Afler  publication  of  depositions,  and  rious,                                                itm 

the  cause  set  down  for  besring,  the  7U  A  defendant  after  an  order  for  an  ac* 

original  bill  cannot  be  amended  by  count,  may  move  to  set*  it  aside^  and 

maEing  new  parties,  or  charging    a  file  his  answer,  on  paying  the  costs 

Bew    fact ;  but  a  supplemental  bill  which  may  have  scciued  befine  the 

Bay  be  offered.    Fkasanu  v.  Logan^  .       commissioner.     Lmds^  v.  Campbell 

489  (y  Wheeler  amd  others,  505 
C3L  The  rule  which  gives  executors  or  72.  A  sheriff  may  file  a  ImU  of  inter- 
administrators  a  term,  after  process  pleader  to  settle  the  rights  of  pro- 
of revival  returned,  is  for  their  bene-  perty,  taken  in  execution,  to  whick 
fit ;  they  may  therefore  waive  it,  and  there  are  conflicting  chums  •  h«t  an 
try  the  cause.    C7ir«  v.  JEfoe,         489  injunction  will  not  he  awarded  to 

68.  In  a  suit  in  equity  agMnst  executors,  stay  anv  suit  agaiast  hinit  in  case  of 

it  is  not  regular  to  enter  a  decree  to  his  semng  the  property,  because  tht 

he  levied  of  the  goods  of  the  testator,  law  provides  him  sn  ample  lemedj* 

without  an  account.    J^Rete  v.  Batesf  Storrt  v-  Payne  and  tMers,              506 

490  73.  A  wife,  being  a  lunatic,  and  put  under 
&L  Unless  the  plaintiff  can  shew,  from  the  care  of  a  committee  by  tfceeouD* 

some    peculiar    circumstsnces    not  ty  court,  will  be  restored  to  Jierhos- 

within  his  control,  that  he  could  not  band  by  a  decree  of    ~ 


be  relieved  at  law,  he  shall  not  be  court  of  chancery,  upon  his  giving 

permitted  to  come   into  a  court  of  bond  and  security  aocoAlii^  to  law. 

equity.      Nicdson  Cf  Heth  v.  Hancock  Coleman's  ease,                               506 

aid  others,                                    491  74  The  court  of  chancery  has  jorisdio- 

65.  The  time  allowed  by  a  decree  against  tion  in  cases  of  alimony.  AreeU  v. 
an  absent  defendant,  within  which  he  Purcell, 
mi^t  shew  cause  a^inst  it,  having  7$,  What  evidence  of  marriage  is 
expired,  the  plaintiff  is  entitled  to  the  sufficient  to  entitle  the  wile  to 
benefit  of  the  decree,  without  giving  ny>  t&. 
the  security  originally  required  by  it.  76.  How  the  performance  of  decreet  fir 
Ross  y,  Austin,                              502  alimony  b  to  be  enforced  where  the 

66.  A  home  defendant,  decreed  to  pay  defendant  stands  out  process  of  osa- 
money  to  a  creditor  of  an  absent  de-  tempt»                                              ^ 
fendant,  will  be  compelled  to  pay  in-  ,,^^  .                       n                 n 
tere.t,  unless  be  mjce  aleptltehdcr  flCj- Additional  Roles  of  P«*cti« 

or  bring  the  money  into  co^.        ih.  '"    t^«  'n"'T  iv^T-  »    '^"^ 

V.  Thoughttisamrtterofooufse  for  a  w-  ^'^  "»?  Stchmml  district,           SO. 
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EQUITY  OF  REDEMPTION. 

1.  In  what  case  a  mortgagee,  by  obtaining 

a  judgment  at  law,  and  purchasing 
the  mortgaged  property  under  exe- 
cution thereupon,  deprives  the  mort- 
gagee of  the  right  of  redemption. 
See  Judgment,  No.  4.  Dahney,i3'C' 
V.  Green,  iOl 

2.  A  honajide  mortgagee  of  a  tract  of  land, 

without  notice  of  any  equitable  lien 
in  the  person  of  whom  the  mortgagor 
purchased,  is  well  autliorized  to  pur- 
chase of  the  mortgagor  a  release  of 
the  equity  of  redemption,  (even  after 
notlbe  from  such  vendor,)  in  consi- 
deration of  any  just  claim  of  his  upon 
the  mortgagor,  originating  before 
such  notice.     Duvalv.  iiibb,  113 

See  MouTCAGC,  No.  3.  Vendor.  No.  1. 

ERROR, 

1.  It  is  error  sufficient  to  reverse  a  judg- 
ment, if  it  appear  by  a  bill  of  excep- 
tions that  the  party  was  improperly 
ruled  into  a  trial.  See  Continu- 
ance, No.  I.  Hook  V.  Nanny  and 
othert,  in  a  note,  157 

%  If  the  chancellor  dismiss  the  bill  at  the 
same  time  that  he  dissolves  the  in- 
junction, it  is  error,  unless  the  consent 
of  the  complainant  to  such  dismission 
appear  in  the  record.  See  Injunc- 
tion, No.  1.     Blov)  V.  Taylor,      169 

3.  An   error  committed    by  an  inferior 

court  in  ruling  a  defendant  at  law  in- 
to a  trial  in  the  absence  of  his  wit- 
nesses, ought  to  be  corrected  by  a 
superior  court  of  common  law,  but 
not  in  chancery.  Syine  and  other*  v. 
Montague,  180 

See  Affidavit,  No.  1. 

4.  When  a  cause  is  brought  up  to  a  supe- 

rior coiirt  upon  a  bill  of  exceptions, 
the  court  will  inspect  the  whole  re- 
cord, and  if  there  be  any  error,  will 
reverse  tlie  judgment  for  such  er- 
ror, though  they  may  be  of  opinion 
that  the  court  below  decided  ri^lilly 
on  the  particular  point  on  which  tlic 
exceptions  were  tuken.  Murdoci,  O'C 
y.  HerndonU^  Ex*rs,  ^  200 

5.  Where  error  in  a  declaration  cannot  be 

taken  advantage  of  after  a  cau&c  is 
remanded  by  a  superior  court,        ib,  ' 

Vol..  IV.  \ 


EVICTION. 

* 

Where  a  purchaser  <comes  into  a  court 
of  equity  for  relief  against  a  judg- 
ment at  law,  on  the  ground  of  a  de- 
fect in  the  vendor's  title  to  part  of  tbc 
tract  of  land  piu'chused,  it  is  not 
enough  for  him  to  allege  such  defect 
or  want  of  title,  he  must  prove  an  ac- 
tual eviction,  or  a  superior  title  in  some 
other  person.    Tanceyy,  Lew's,    390 

EVIDENCE. 

1.  What  is  reasonable  notice  upon  taking 

depositions.  See  Depositions,  No. 
1.     Coie^nau  v.  J\ioody,  \ 

2.  I'arol  or  otl)er  evidence  dehort  the  deed 

or  will,  lu>w  far  admissible  to  shew 
that  an  estate  conveyed  to  a  yrik  was 
intended  in  lieu  of  dower,  though  not 
so  expre:>sed.  See  Jointur*,  No.  1. 
Ambltv  and  Wifev.   Norton,  23 

3.  Itueinsf  that  charges  sippearing  to  be 

just  and  legal,  in  an  ex  parte  settle- 
ment of  an  administration  account  by 
commissioners  appointed  by  the  court 
which  granted  the  administration, 
and  passed  by  such  court,  (the  com- 
missioiiers  having  reported  that 
vouchers  were  produced  to  justify 
such  charges,)  are  to  be  received, 
prima  facie,  as  evidence  in  favour  of 
the  executor  or  administrator,  and 
that  the  burden  of  proof  lies  on  the 
party  who  woidd  impugn  them. 
NimmoU  £x*r  v.  The  Commomoealth, 

57 

4.  If  B.  agree  to  cell  W.  so  many  acres  of 

land  lying  on  a  certain  creek,  &c. 
without  specifying  any  boundaries, 
but  a  particular  tract  be  shewn  to  W. 
as  the  land  embraced  by  the  agree, 
ment,  and  they  accordingly  enter  in- 
to a  contract  under  hand  and  seal, 
parol  evidence  is  admissible  to  shew 
that  B.  either  had  no  land  at  all  on 
that  creek,  &c.  or  not  that  particular 
tract  uhich  it  was  understood  by  the 
parties  was  comprehended  in  the 
agreement*  liutter's  £x*r  v.  /fo/- 
lace,  82 

5.  If  dei><)sitions  offered  as  evidence  in  a 

court  of  law  contain  matter  supposed 
to  be  exceptionable,  the  proper  course 
is  to  point  out  the  exceptionable  pas- 
sages, and  then  move  the  court  to  in- 
struct the  jury  lo  dihrcgurd  such 
passages,  '  it,, 

A 
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6.  Sec   Will,   No.  5,  6,  7.    Markt  arid 

mfe  V.  ttnant  and  Wife,  91 

7.  A  testattr's  becjueathing  (among  olhep 

things)  an  article  of  j)roperty  which 
does  not  l^long  to  him,  is,  at  most, 
only  a  circumstance  from  which  to 
'  infer  a  state  of  mind  unfavourable  to 
the  making  of  \  testament;  and 
ought  not  to  prevail  against  positive 
testimony,  shewing  his  competency 
to  malice  a  will  at  the  time  in  question, 

ib. 

8.  Circumstances  proving  a  bill  of  sale, 

though  ahsoluie  on  its  face,  to  have 
been  intended  as  a  mortgage,  may  be 
gathered  from  other  writings  and  acta 
of  the  parties.  Dabney  and  other*  v. 
Grecn^  101 

See  Mortgage,  No.  1. 

9.  An  administration  account  settled  by 

commissioners  appointed  by  the 
court,  in  which  the  executor  or  ad- 
ministrator qualified,  and  certified 
•*  to  have  been  returned  to  court,  and, 
being  examined,  to  have  been  allow- 
ed, and  ordered  to  be  recorded,*'  is 
admissible  on  the  plea  of  Jully  ad- 
tninutered,  as  prima  fade  evidence 
of  the  several  items  therein,  without 
producing  aUo  copies  of  the  invento- 
ry and  appraisement  of  the  testator's 
or  intestate's  estate.  But  the  ad- 
verse party  may  surcharge  and  falsi- 
fy such  account  if  he  can.  At%»elPt 
Jdm\ty  Milton,  253 

See  also,  Mountjoy  ▼•  Lovnjt         428 

10.  The  act  of  1792,  (I  Pro.  Code,  p.  167. 

9.  56.)  which  makes  it  the  duty  of 
the  court,  in  actions  against  execu- 
tors or  administrators  on  open  ac- 
counts, to  expunge  such  items  as  ap- 
pear to  have  been  due  more  than  5 
years  bef  >rc  the  deatli  of  the  testator 
or  intestate,  applies  to  accounts  ex- 
isting before  the  first  of  October, 
1793,  when  that  act  took  effect  j  (see 
1  Rev  Cadet  c.  150.  p.  293. ;)  but  it 
relates  only  to  open  accounts,  and 
does  not  extend  to  settlements  or  as- 
sumptions; therefore,  the  plaintiff,  to 
take  his  case  out  of  the  act,  may 
give  in  evidence  an  asiumpiit  of  the 
testator  or  intestate,-  within  five 
years,  to  pay  a  stated  balance.  Brooktr^t 
Adm*rtv  Shelly,  266 

11.  The  word  increase  (without  the  word 
yj/fwrf  prefixed)  in  the  bequest  of  a 

female  slave,  is  ambiguous ;  and,  if 
the  intention  of  the  testator  in  using 
it  cannot  be  ascertained  from  the 
whole  will  taken  together,  parol  eid- 


dence  is  admissible  to  explain  it.  Re^ 
noU  Ex'rt  v.  Davit  and  Wife^  288 

12.  In  a  settlement  of  accounts  between 
copartnersf  the  books  of  the  copart- 
nery are  admissible  evidence,  and 
vouchers  for  every  item  ueed  not  be 
produced.  BrickhouMt  ▼.  Hunter^ 
Banht  U  Co,  363 

13.  Affidavits  filed  in  support  of  a  bill 
(there  being  no  proof  ol  notice)  ought 
not  to  be  considered  as  testimony  in 
the  cause,  unless  it  appear  oo  the  re- 
cord that  they  were  read,  either  bj 
consentof  parties  or  without  opposi- 
tion, when  such  opposition  might 
have  been  made.  Braxton  V*  Lt^t 
Beirt,  376 

14.  What  evidence  onght  to  *bc  required 
by  a  commissioner,  as  to  certaia 
items  of  disbursements.  Hilier  ▼< 
Beverley*,  e/c.  415 

15.  A  settlement  of  an  executor's  or  ad- 
ministrator's account,  under  an  ex 
parte  order  of  court,  fkirnafaeie  evi- 
dence.    Mountjoy  v.  Levary,  42^ 

|6.  How  to  pri)ceca  in  introducing  «r«tf 
voce  evidence  at  the  hearing  of  a  suit 
in  chancery.  Emerton  v-  Berkley  C^ 
Stone,  441 

17.  Rule  as  to  taking  the  account  of  a 
party  as  evidence  against  him.  ^saer 
v.  ^onet,  447 

18.  Objections  for  want  of  proof  of  any 

voucher,  on  which  a  commissioner 
founds  an  item  in  bis  account,  most 
genei*ally  be  made  before  the  com- 
missioner himself,  in  which  case,  if 
such  proof  be  not  supi^ed,  it  may  be 
called  for  at  the  hearmg;  but  m  no 
other  instance,  unless  for  good  cause 
shewn,  and  upon  one  month's  previ- 
ous notice.  Read**  Eic'r*  x.  Wimttom 
etaL  4X) 

19.  A  verdict  obtained  at  law*  on  the  tes- 
timony of  a  sinele  witness,  whose 
answer  (when  he  is  Itfought  into 
equity  on  the  ground  of  his  beings 
partner)  is  clearly  contradicted, 
should  be  set  aside,  and  a  new  trial 
directed.     Verdier  v.  Hume  tJt  Anne, 

479 

20.  A  commission  cannot  issue  at  the  in- 
stance of  a  defendant  to  examine  the 
plaintiff  as  a  witness  in  the  caiisew 
Ro4*  V.  Carter,  ^        ^  488 

21.  What  evidence  of  marriage  is  deemed 

sufiicient  to  entitle  the  wife  to  alimo' 
ny.    Furcellv.  Purcell,  ^     507 

22.  On  an  information  against  a  justice 
of  the  peace  for  misbehavibiir  in  of- 
^^,  the  jury's  finding  the  defendant 
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••  guilty,"  is  safficient  to  authori  ze  the 
judgment  of  amotion  ft-om  office ; 
but  no  farther  testimony  is  admissi- 
ble before  the  court,  after  the  jury 
has  been  discharged.  The  Cominoii' 
vteaiih  t*  Alexander,  523 

EXCEPTIONS,  BILL  OF. 

When  a  cause  is  brought  up  to  a  superior 
court  upon  a  bill  of  exceptions,  the 

'  court  will  inspect  Uie  Mt'hole  record, 
and  if  there  be  any  error  >^ill  reverse 
the  judgment  for  such  error,  though 
they  may  be  of  opinion  that  the  court 
below  decided  rightly  on  the  parti- 
cular point  on  which  the  exceptions 
were  taken.  Murdoch^  &e.  v.  l/ern* 
dwU  £x're,  200 

EXECUTION. 

1.  No  length  of  time  can  bar  the  common- 
wealUk  from  execution  on  a  judg- 
ment in  its  favour,  nor  even  render  it 
necessary  to  sue  out  a  scire  facias  to 
entitle  it  to  such  execution.  Nimvw'* 
Ex*r  V.  The  Commonwealth,  57 

2  A  Mortgagee,  by  obtaining  a  judgment 
at  law  for  his  debt,  and  purchasing 
the  mortgaged  property  under  execu- 
tion thereupon,  docs  not,  in  general, 
deprive  the  mortgagor  of  the  right  of 
redemption.  See  J  u  d  c  m  e  n  t.  No .  4. 
Dabney,  <>c.  v.  Green^  101 

3.  If  the  clerk,  of  an  inferior  court  mis- 
conceive a.  judgment,  and  issue  exe- 
cution against  any  person  not  proper- 
ly a  party  thereto,  the  remedy  is  not 
hy  eupertedeas,  or  writ  of  error,  bat 
by  motion  to  quash  the  execution ; 
and  if  such  motion  be  overruled,  an 
appeal  may  be  taken  to  the  court  of 
error,  or  application  may  be  made  for 
a  writ  of  error,  or  eupersedeat,  to  the 
order  overruling  sucn  motion.  Mom 
V.  Moes*t  Adm'r,  .  293 

A.  An  execution  directed  to  the  sheriff  of 
...  I,  may  be  executed  by  the  Ser- 
jeant of  a  corporate  town.     Purcell  v. 
Richardson,  404 

5.  The  aid  of  a  coHrt  of  equity  is  necessa- 

ry and  proper  in  assisting  process  of 
execution  levied  on  tobacco  in  public 
warehouses.      Ogg  v.  Randolph  and 

others,  ^^ 

6.  A  commiswoncr's   report    shewing  a 

balance  due  from  a  defendant  is  not 
a  sufficient  ground  for  an  order  di- 
lecting  the  money  to  be  brought  into 
court.    The  plaintiff  should  proceed 


to  a  decree  which  he  may  enforce  by 
tlie  usual  process.  Campbell  v.  Br  ax- 
ton  and  others^  446 

7.  A  sherifl'  may  file  a  bill  of  interpleader 
\o  settle  the  righu  of  property,  taken 
in  execution,  to  which  there  are  con- 
flicting claims;  but  an  injunction 
will  not  be  awarded  to  stay  any  suit 
against  him,  in  case  of  his  selling  the 
pVoperty.     Storrs  v.  Fayne  and  others^ 

506 

8.  How  the  performance  of  decrees  for 
alimony  is  to  be  enforced,  where  the 
defendant  stands  out  process  of  con- 
tempt.    Puvcell  V.  Purcell,  5^7 

EXECUTION  OF  PROCESS. 

A  writ  returnable  to  a  district  court  oT 
common  law  might  legally  be  execu- 
ted at  any  time  during  the  term  to 
which  it  was  returnable.  Dunbar  bf 
Vats  V.  Lon^s  AdnCr^  212 

EXECUTORS  AND    ADMINlSTRA-. 

TORS. 

1.  An  executor  and  trustee,  bjr  appearing 
and  contesting,  on  its  merits*  a  motion 
for  leave  to  erect  a  mill,  may  be  pre- 
cluded from  afterwards  saying  that 
he  was  not  legally  summoned  as  the 
tenant  or  proprietor  of  the  land.  Cole- 
m.an  v.  Moody,  2 

See  Mills,  No.  1. 

2.  An  executor  must,  at  his  peril,  take 
notice  of  a  judgment  against  his  tes- 
tator, in  what  court  soever  it  may 
have  been  rendered  ;  and,  if  he  ex- 
haust the  assets  by  paying  debts  of 
inferior  dignity,  must  satisfy  suck 
judgment  de  bonis propriis-  Nimmo's 
J&Vr  V.  The  Cominontoealth,  57 

3.  Executors  and  adroinVstrators  ought  to 
be  allowed,  in  their  accounts,  all 
reasonable  charges  and  disbursements 
for  the  benefit  of  the  estate  they  re- 
present, and  a  reasonable  recompense 
for  their  personal  trouble,  in  prefer- 
ence to  the  claim  of  any  creditor  of 
the  decedent.  The  commonwealth's 
taxes  on  the  property  of  the  dece- 
dent, the  expense  of  recovering  a 
runaway  negro  wliose  value  is  crecUt- 
ed  t«  the  estate,  money  paid  for  the 
hire  of  a  slave  (hired  by  the  execu- 
tor or  administrator)  to  make  a  crop 
on  the  land  of  the  decedent  under  the 
care  of  the  executOftjQr^administrator, 
the  proceeds  of  such  crop  being  ere* 
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dited  to  the  estate,  are  reasonable 
charges  aiul  disbursements.  Nini' 
Trio's  Ex*r  v.  The  Voirvmomvealih,  57 

4.  See  Assets,  No.  2-  /6. 

5.  It  seevUf  that  charges  appearing  to  be 

just  and  legal,  iu  an  ex  parte  settle- 
ment of  an  administration  account, 
bv  commissioners  appointed  by  the 
court  which  gi'anted  the  administra- 
tion,  and  passed  by  such  court,  (the 
commissioners  having  reported  that 
vouchers  were  produced  to  justify 
such  charges,)  are  to  be  received, 
prima  Jacie,  as  evidence  in  favour  of 
the  executor  or 'administrator;  and 
that  the  burden  of  proof  lies  on  the 
party  wlio  would  impugn  them,    ih. 

6.  An  executor  having  delivered  certain 

slaves  to  legatees,  as  their  property 
under  tlie  will,  a  subsequent  action  of 
detinue  against  him,  for  other  slaves 
which  the  testator  held  in  the  same 
right,  is  not  sufficient,  though  prose- 
cuted to  a  judgment,  to  prevent  the 
act  of  limitations  from  running,  both 
at  law  and  in  equity,  in  favour  of  the 
legatees.  Spotnoood  v.  Dandrid^ 
aid  otkerMy  140 

7m  An  administration  account  a^tled  be- 
fore commissioners  appointed  by  the 
0010*1,  in  which  the  executor  or  ad- 
ministrator qualified,  and  certified 
**  to  have  been  returned  to  court, 
and,  being  examined,  to  have  been 
allowed  and  ordered  to  be  recortled," 
is  admissible  on  the  plea  offoilj  ad' 
minitteredt  as  prima  fade  evidence 
of  the  several  items  therein,  without 
producing  also  copies  of  the  invento- 
ry and  appraisement  of  the  testator's 
or  intestate's  estate.  But  the  ad- 
verse party  may  surcharge  and  falsi- 
fy such  account,  if  he  can.  AtvaelPt 
Adfuhr*  V.  Milton^  253 

8.  The  act  of  1792,  (I  Mto,  Code,  p.  167.  8. 
56.)  which  makes  it  the  duty  of  the 
court,  in  Actions  agminst  executors 
or  administrators  on  open  accounts, 
to  expunge  such  items  as  appear  to 
have  been  due  more  than  5  years  b<;- 
fore  the  death  of  the  testator  or  in- 
testate, applies  to  accounts  existing 
before  the  1st  of  OctoWr,  1793,  when 
that  act  took  effect ;  (see  1  BevMode^ 
c.  150.  p.  293.  i)  but  it  relates  only  to 
open  accounts,  and  does  not  extend 
to  settlements  or  assumptions ; 
therefore,  the  plaintiff,  to  take  his 
case  out  pf  the  act,  may  g^ve  in  evi- 
dence an  atsutnpnt  of  the  testator  or 
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intestate,  within  five  years,  to  pay  a 
slated  balance.  BrookeU  AdnCrt  t. 
SheUy,  26fi 

9.  If  one  of  two  co-executors  direct    an 

appeal,  writ  of  error,  ov  ^vpentdeaa^ 
originally  granted  to  them  both,  to 
be  dismissed,  the  other  rr.tiy  proceed 
without  him,  and  since  both  are  be- 
fore tl»e  court,  an  order  of  severance 
may  be  made  without  a  atmiBMiBS. 
lienors  Ex'rt  v.  Daw*  and  Wift^     28S 

10.  How  far  the  settlement  of  an  execu- 
tor's or  admijpstrator's  account,  made 
under  an  ex  parte  order  of  eourt,  is 
to  be  regarded  as  evidence  of  the 
truth  of  the  statements  therein  con- 
taine<l.     Aiountjoy  v.  Lovrj^         428 

11.  A  pin-chase  of  land  by  an  executor, 

which  bad  been  sold  by  him  agreea- 
bly to  the  will  of  his  testator,  is  valid, 
if  it  appear  that  his  conduct  in  the 
sale  was  fair  and  correct.  M^Xey, 
Kx*r  of  FwfMOt  V.  2b«j^«  430 

12.  In  what  cases  trastees,  executors  or 
administrators,  shall  pay  costs  out  of 
tlieir  own  estates.     Sorrei  r.  I^-oceor^ 

431 

13.  In  suits  to  subject  to  the  payment  of 
debts,  lands  in  the  possession  of  heirs, 
the  constant  course  where  there  is  no 
specific  lien,  is  first  to  take  an  ac* 
count  of  the  persona]  assets.  M*Lamd 
V.  RoSerts  and  others,  443 

14.  But  a  mortgagee  cannot  be  compelled* 

in  order  to  get  hold  of  the  mortgaged 
subject,  to  go  into  an  account  of  the 
personal  as&ts.    Patton  v.  Pttge,  449 

15.  A  conveyance  of  land  by  two  out  of 
three  executors,  all  of  whom  quali- 
fied and  were  living,  (the  testator 
having  directed  the  sale  and  convey- 
ance  by  his  executors,  in  general 
terms,)  is  not  valid  in  law,  and  can- 
not be  aided  in  equity.  JI^Rae  v. 
Fmrrom,  444 

16.  A  report,  under  an  order  made  when 
the  representatives  of  a  deceased 
party  were  not  before  tfie  court»  will 
be  set  aside.    Du^d  t.  Pattenomt 

445 

17.  Practice  where  the  appellees  took 
possession  of  the  property  belonrir^ 
to  the  intestate  of  the  appeUaot 
pending  the  suit.  Wright  v.  Wright 
ft  al  452 

18.  In  a  suit  by  husband  antf  wife,  ibrthe 

recoveiy  of  personal  pf^i|lertv  in  her 
rig^t,  if  the  husband  die,  the  right 
survives  to  her ;  and,  on  her  death, 
the  suit  should  not  be  revived  in  the 
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name  of  his  administrator.  Vaughan 
etux,v.  Witwn^  453 

19.  A  simple  contract  creditor  shall  re- 

ceive, out  of  the  real  assets  descend- 
ed to  the  heirs  at  law,  as  much  as 
has  been  paid  to  bond  creditors  out 
of  the  personal  a;»scts.  Hay  don  v. 
Goodc  et  al.  460 

20.  I'he  plaintiif  being  both  heir  and  ad- 

ministrator, and  seeking  to  be  re- 
lieved AS  administrator,  will  not  lie 
entitled  to  such  relief,  unless  he  will 
do  equity  as  heir,  ib, 

21.  An  injunction  in  favour  of  an  execu- 
tor or  administrator,  on  the  ground 
of  a  deficiency  of  assets,  should  not 
be  perpetual ;  but  only  until  assets 
shall  come  to  his  hands  to  satisfy 
the  judgment,  or  any  part  thereof,  re- 
serving to  the  creditor  liberty  to  shew 
such  assets  by  a  Mcire  faua*  at  law» 

ib. 

22.  The  rule  which  gives  executors  or 

administrators  a  term  after  process 
of  revival  returned,  is  for  their  bene- 
fit ;  they  may  therefore  waive  it,  and 
try  the  cause.    Cheva  v.  HoCf        489 

23.  In  a  ftuit  in  equity  against  executors, 
it  is  not  regular  to  enter  a  decree  to 
be  levied  of  the  goods  of  the  testator, 
without  an  account.  ATRae  v.  Bates, 

490 

EXPOSITION  OF  WORDS. 

1.  In  construing  a  will,  the  whole  must 
be  taken  together,  and  no  Aarticiilar 
clause  or  clauses  selected.  Bfno*s 
Ex*rt  V.  Davit  and  Wife,  288 

The  word  increate  (without  the  word 
future  prefixed)  in  the  bequest  of  a 
female  slave,  is  ambiguous ;  and,  if 
the  intention  of  the  testator  in  iksing 
it  cannot  be  ascertained  from  the 
whole  will  taken  together,  parol  evi- 
dence is  admissible  to  explain  it,   ib. 


o 


to  disturb  the  nossession  of  the  chtld» 
although  the  father  had  included  the 
slave  in  a  mortg^^,  to  indemnify 
the  mortgagees  against  certain  secu- 
rityships.  Braxton  T.  Gaines  and 
'others,  Ijl 

FEES. 

An  heir  is  not  bound  for  clerk's  fees 
and  taxes  due  from  the  ancestor. 
Haydon  v.  Goode  et  al.  460 

FORBEARANCE. 

It  is  not  usury  to  sell  bank  stock  at  a  ve- 
ry high  price ;  since,  to  constitute 
usury,  there  must  be  a  treaty  for  the 
loan  or  forbearance  of  money.  Skip' 
tifrth  V.  Gibson  and  yefferson,        490 

FORECLOSURE. 

Where  land  has  been  sold  under  a  decree 
to  foreclose  a  mortgage,  a  jury  will 
be  directed  to  ascertain  what  prt^xir- 
tion  ti)e  value  of  the  dower  estate 
bore  to  that  in  remainder ;  and  the 
•um  found  by  the  jury  will  be  decreed 
to  the  tenant  in  dower.  PoUard  et 
al'  v.  Underwood  et  al.  459 

FOREIGN  ATTACHMENT. 

How  stihpanas  on  foreign  attachments 
should  be  endorsed.  Smith  v.  yenny 
et  uL  440 

FORGERY. 

A  suggestion  that  the  survey  (pn  which  a 
patent  for  land  granted  by  a  sister 
state  was  founded)  was  a  forgery,  is 
not  sufficient  to  authorize  the  a>lla- 
terally  drawing  in  question  the  vali- 
dity of  such  patent  in  the  courts  of 
any  other  of  the  United  States,  Lass' 
ly  V.  Fontaine,  146 


FATHER  AND  CHILD. 

An  infant  child  being  a  purchaser,  for  va- 
luable consideration,  of  a  slave,  the 
circumstance  that  sudi  child  renides 
in  the  family  of  its  father,  and  there 
keeps  the  slave,  over  whom  it  exer- 
cises every  act  of  ownership*  will 
not  entitle  the  creditors -of  the  father 


FORTHCOMING  BOND. 

It  is  no  groimd  for  relieving  in  equity 
either  the  principal  or  the  sureties  in 
A  forthcoming  bond,  that  Uie  princi- 
pal was  not  the  owner  of  the  property 
specified  therein,  or  had  only  a  quali- 
fied interest.  *  Syme  and  others  v« 
Montagu  t,  .  180 
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FRAUD. 

A  nurriage  settlement  on  a  wife»  with 
whom  the  husband  had  long^  lived  in 
a  state  of  fornication,  and  by  whom 
he  had  several  children,  will  be 
deemed  not  to  have  been  on  valuable 
consideration,  but  voluntary  and  frau- 
dulent as  to  creditors.  Greenhcm  v. 
Coutts  andothertf  485 


GENERAL  ASSEMBLY. 

How  fisur  the  general  assembly  has  power 
from  time  to  time,  to  annul  or  alter 
acts  of  incorporation.  Curriers  AdnCrt 
yr.Muiual  Atfurance  Socictj^t  315 

GRANT. 

A  patent  for  land,  granted  by  a  sister 
state,  is  one  of  those  public  acts  to 
'  which  every  other  sUte  is  bound  to 
give  full  faith  and  credit,  under  the 
constitution  of  the  United  State*  s 
therefore,  the  validity  of  such  patent 
cannot  be  collateral^  drawn  in  ques- 
tion in  the  courts  of  any  other  state, 
on  a  suggestion  that  the  survey  on 
which  it  was  founded  was  a  forgery. 
Lauly   v.  Fontainep  146 

GUARDIAN. 

Practice  in  appointing  guardians  to  de- 
fend infants.  Chapnum  v.  Turber^Uet 

482 


H 


HEARING. 


HEIRS. 

1.  In  suits  to  subject  to  the  pmyment  of 
debts,  lands  in  the  possessioD  </ 
heirs,  the  constant  course,  wfa^« 
there  is  no  specific  lien,  is  first  to 
take  an  account  of  the  personal  as* 
sets.     M'Loud  v.  Roheru  and  oihen. 


%  The  heir  of  the  mortgagor  cannot 
compel  the  mortgagee  to  resent  \o 
the  personal  assets  oefbre  he  can  get 
hold  of  the  mortgaged  subject,  ite- 
ton  V.  Page,  449 

3*  Where  lands  are  decreed  to  be  sold 
for  the  pa3rment  of  debts.  It  is,  in 
general,  not  necessary  to  allov  the 
infant  lieirs  of  the  debtor  any  time 
after  they  attain  their  full  age  to  shew 
cause  against  the  decree ;  because 
no  act  is  necessary  to  be  done  by 
them ;  the  deeds  to  the  purchasers 
being  to  be  executed  by  the  com* 
missToners.  WiLkhuov^*  Jdni*r  r, 
Oliver^ t  BefiretetUativet,  450 

4.  A  simple  contract  creditor  shall  re- 

ceive, out  of  the  real  assets  descended 
to  the  heirs  at  law,  as  much  as  hsBi 
been  paid  to  bond  creditors  out  of 
the  personal  assets.  Haydan  v-  Go^de 
etal  460 

5.  The  plaintiff  being  both  heir  and  ad- 

ministrator, and  seeking  to  be  reliev- 
ed as  administrator,  wUl  not  be  en- 
titled to  such  relief,  unless  he  will 
do  equiqr  as  heir,  c&. 

6.  An  \mt  is  not  bound  for  clerk*s  fees 

and  taxes  due  from  tlie  ancestor,  c&. 

HIRE. 

In  what  case  money  paid  b^  an  executor 
or  administrator  for  hire  of  slaves  is 
to  be  debited  against  the  estate  of  a 
decedent  in  preference  to  the  claim 
of  any  creditor.  Nimmif**  £x*r  v. 
The  CofntnonKseaitk^  57 

See  Executors  and   ADMisisTaA- 
TORS,  No.  3. 


1.  How  to  proceed  in  introducing  vrva 
voce  evidence  at  the  hearing  of  a  suit 
in  chancer}'.  Efnenon  v.  Berkley  and 

Stone,  441 

%  After  reviving  a  suit  in  chancery,  if,  at 
the  hearing,  the  parly  do  not  entitle 
himself  to  revive,  the  suit  may  be 
dismissed.  See  Plbading.  Faug' 
han  and  Wift  v.  WiU^U  Ex'r,      480 


HUSBAND  AND  WIFE. 

1.  A  suit  brought  by  husband  and  wile, 
to  recover  a  demand  in  right  of  the 
wife,  abates  by  her  death.  Ardier 
V.  CoUey  and  Wife,  419 

%  In  a  suit  by  husband  and  wifie,  fer  the 
recovery  of  personal  property  in  her 
right,  if  the  hnsbtnd  dies,  the 
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•urvivet  to  her ;  and  on  her  death 
the  suit  should  not  be  revired  in  the 
name  of  his  administrator.  Vaughan 
et  nx  V.  fViUon%  452 

3*  A  marriage  settlement  on  a  wife  with 
whom  the  husband  had  long  lived  in 
a  state  of  fomication»  and  by  whom 
be  had  several  children,  will  be 
deemed  not  to  have  been  on  valua- 
ble consideration,  but  voluntary  and 
fraudulent  as  to  creditors.  Green' 
how  V.  Coutt*  and  othert,  485 

4>  A  wife,  being  a  lunatic,  and  put  un- 
der the  care  of  a  committee  by  the 
county  court,  will  be  restored  to  her 
husband  by  a  decree  of  the  superior 
court  of  chancery,  upon  his  giving 
bond  and  security  according  to  law. 
Coieman't  ease,  506 

5.  The  oourt  of  chancery  has  jurisdiction 

in  cases  of  alimony.  Purcell  v.  Pur- 
ee//, 5ur 

6.  What  evidence  of  marriage  is  deemed 

sufficient  to  entitle  the  wife  to  ali- 
mony, ib. 

7.  How  the  performance  of  decrees  for 

alimony  is  to  be  enforced,  where  the 
defendant  stands  out  process  of  con- 
lempt,  ib. 


INCUMBRANCE. 

It  is  not  essential  to  the  validity  of  a 
jointure,  that  it  should  be  exempt 
from  any  incumbrance,  by  judg- 
ments, statutes,  mortg^iges  or  bends ; 
the  widow,  if  evicted  of  her  join- 
ture, having  still  a  right  to  claim  her 
4ower.    A^nbler  and  Wife  v.  Norton^ 

23 


INCREASE. 

1.  The  word  **  increase'*  (without  the 
word  "  future*'  prefixed)  in  the  be- 
<][Ue8t  of  a  female  slave,  is  ambigu- 
ous ;  and,  if  the  intention  of  the 
testator  in  using  it  cannot  be  ascer- 
tained from  the  whole  -will  taken  to- 
gether, parol  evidence  is  admissible 
to  esplain  it.     BenoU  £x*rs  v.  Davh 

88 


and  Wife, 


o 


in  detinue  cannot  be  recovered  by  a 
suit  in  equity.  Alderton  v.  Biggart 
and  others,  470 


INFANT. 

1.  Where  an  infant  child  is  deemed  a 

purchaser,  for  valuable  considera- 
tion, of  a  slave,  the  circumstance 
that  such  child  resides  in  the  family 
of  its  father,  and  there  keeps  the 
slave,  over  whom  it  exercises  every 
act  of  ownership,  will  not  entitle  the 
creditors  of  the  father  to  disturb 
the  possession  of  tlte  child,  although 
the  father  had  included  the  slav« 
in  a  mortgage,  to  indemnify  the 
mortgagees  against  certain  security- 
ships-     Jiraxton  v.  Gaines  and  other*, 

151 

2.  In  a  decree  against  infants,  time  should 

be  given  them  to  make  objections, 
after  attaining  their  full  age.  Briix^ 
ton  V.  Lee**  Heirtt  376 

3.  Where  an  infant  is  decreed  to  do  any 

act,  he  must  have  six  months  allowed 
him,  afler  he  attains  full  age,  to 
shew  cause  against  the  decree,  but 
where  lands  are  decreed  to  be  sold 
for  the  payment  of  debts,  there  is 
no  necessity,  unless  he  is  directed 
to  join  in  the  conveyance,  as  the 
commissioners  will  execute  the 
deed.  WiUintonU  Adm*r  y,  Oliver^* 
Repretentatiwif  450 

4.  An  answer  in  chancery  filed  by  an  in- 

fant may  be  amended,  on  motion, 
when  he  attains  his  age.  Winston  v. 
Campbell,  ^77 

$.  Practice  in  appointing  guardians  to 
defend  infants.  Chapman  v.  Turber- 
Tille,  ^2 

6.  Cqnsmiction  of  the  act  of  descents, 
as  to  the  mother's  inheriting  the  es- 
tate from  an  infant  child,  on  whom 
it  descended  from  the  great  uncle  of 
the  infant.  Otnen  v.  Qogbill  amf 
cthertf  ^^ 


INFORMATION. 

A  justice  of  the  peace  may  be  amerced 
and  removed  from  office  upon  an  in- 
formation against  him  in  a  superior 
court  of  criminal  jurisdiction,  for  mis- 
behaviour in  office.     The  CoTPitnon' 

598 


2.  Of  slaves,  not  included  in  a  judgment  ^^^^t^  v.  Alexander, 
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IKHfiRlTANCE. 

Cofistruction  of  the  act  of  descents,  as  to 
the  .mother's  inheriting  the  estate 
from  an  infant  child,  on  whom  it  de- 
scended from  the  great  uncle  of  tlie 
infant    Owen  v.  Cogbilt  and  other*t 

487 


INJUNCTION. 

1.  On  the  dissolution  of  an  injimction, 

the  complainant  has  a  right  to  con- 
tinue his  cause  as  an  original  suit. 
If,  therefore,  the  chancellor,  with- 
out his  consent,  dismiss  the  bill  at 
the  same  time  that  he  dissolves  tlie 
injunction,  it  is  error.  BioWf  Adm.*r 
if  Keiio,  V.  Taylor  and  another,  Ex*rt 
of  William*,  159 

2.  The  superior  courts  of  chancery  have 

power  (upon  general  principles  of 
equity)  to  direct  the  venue  to  be 
changed  after  issue  joined  in  a  coun- 
ty, or  other  inferior  court,  where  it 
•  appears  that  strong  prejudices  exist- 
ed against  the  defendant,  which  were 
unknown  to  him  until  after  such  is- 
sue was  joined,  and  that  a  fair  and 
impartial  trial  could  not  be  expected 
In  the  court  where  the  suit  was 
depending.      Daiftutdati   y.    fVolfSf 

3.  In  such  case,  it  is  not  necessary  that 

there  should  have  been  a  judgment, 
to  authorize  the  chanccliur  to  grant 
the  injunction,  ib* 

4.  In  a  bill  for  an  injunction,  where  relief 

might  have  been  h»d  at  law,  tl\e 
plamlifF  must  state  why  he  did  not 
defend  himself  at  law.  Taney  v.  Fen^ 
nuici,  423 

5.  Injunction  to  slay  waste  denied,  there 

appearing  no  impediment  to  the  ac- 
tion of  waste  at  law.  Cutting  v. 
Carter  et  aL  424 

6.  Rides  in  granting  injunctions.    Under 

what  circumstances  relief  will  be 
granted,  but  at  the  coats  of  the  com* 
plainant.     Mosbj  v.  liatkin*  et  aL 

427 

7.  A  party  who  might  have  pleaded  non 

est  factum  in  an  action  at  law,  and 
wiio  merely  wrote  to  counsel  to  de- 
fend him,  is  guilty  of  such  neglect 
as  will  preclude  him  from  relief  in 
•quity.     Stanard  ▼  Rogers^  4.38 

8.  A  court  of  equity,  for  Uie  purpose  of 

assisting  process  of  execution  levied 


on  tobacco  in  a  public  wareboose* 
will  award  an  ia|ancttpa  directing 
the  inspectors  not  to  deliver  the 
notes  to  the  defendant  i^g  v.  Msm- 
dolph  umd  others,  445 

9.  An  injunction  in  favour  of  an  executor 
or  administraloTj  on  the  ground  of  a 
dehciencv  of  assets,  should  not  be 
perpetual;  but  only  until  assets  tball 
come  to  his  hands  to  satisfy  the  judg- 
ment or  any  part  thereof ;  reaerring 
to  the  crecfitor  liberty  to  shew  such 
assets  by  a  scire  facias  at  law.  H^y* 
don  V.  Goode  et  uL  460 

10-  Where  an  Injunction  is  awarded  '*un» 
til  the  coming  in  of  the  answer,**  it 
is,  of  course,  at  an  end  when  the  an- 
swer comes  in ;  so  that  it  is  unneces- 
sary for  the  defendant  to  move  to 
dissolve  ;  but  the  plaintiff  may  more 
to  reinstate.     Beall  v.  Gibson,      481 

11.  In  such  case,  if  the  injunction  be  not 
reinstated,  the  btU  is  to  be  dismissed 
under  tlie  act  of  assembly,  unless 
cause  be  shewn  against  it  at  the  en- 
suing term  afler  the  coming  in  of  the 
answer,  i^, 

12.  A  motion  to  be  admitted  as  a  deCend- 
ant  is  not  regular :  but,  in  case  of 
an  injunction,  if  it  appear  that  the 
person  making  the  motion  is  inte- 
rested in  the  subject  of  controversy, 
the  court  will  order  the  injunction 
to  be  dissolved,  unless  tl)e  plaintiflT 
will  amend  his  bill,  and  make  him  a 
defendant.     Uarrisw  v.  Morton,  483 

13.  Afler  a  bill  of  injunction  has  been  ta- 

ken for  confessed,  for  want  of  an  an- 
swer, a  motion  will  not  be  received 
from  the  defendant  to  discharge  it  as 
having  been  improvidently  awarded. 
Turpin^  AdnCr  ofyanies,  T.  Jefferstm, 

483 

14.  An  injunction  will  not  be  awarded  to 
stay  a  suit  against  a  sherififforseQing 
property  taken  in  execution ;  because 
the  law  provides  him  an  ample  re- 
medy.   Storrs  V.  Payne  and  others, 

505 

INQJJlSmON. 

1.  An  inquisition  in  a  miD  case  ought 
not  to  be  set  aside  on  the  ground 
that  the  jurors,  before  .they  were 
sworn,  and  aflerwards,  when  their 
verdict  had  been  agreed  upon,  but 
before  thev  had  signed  it«  ate  Md 
drank  moclerately  at  the  expense  of 
the  applicant ;  no  corruption  appear* 
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ingf,  tnd  the  opposite  pnrty  havin;^ 
consented.  Cjieman  v.  wMoody,  3 
2.  It  is  sufficient  for  the  clerk  to  state  in 
the  relbrd  that  the  writ  of  ad  quod 
damnum^  with  the  inquisition  annex- 
ed, was  rehirned  by  the  sheriff', 
without  inserting^  a  copy  of  the  sig^- 
nature  of  the  sheriff,  or  of  his  de- 
puty, to  the  return ;  a  copy  of  the 
jnquisition  itself  with  the  signatures 
of  the  jurors  being  inserted  in  the 
TQcordy  ib. 

INSOLVENCY. 

Ilie  assignee  of  a  bond  or  note  is  not 
bound,  if  the  maker  be  notoriously 
insolvent,  to  sue  him  before  he  can 
resort  to  the  assignor.  Saundert  v. 
JM^'shall  et  ai,  455 


INSTRUCTIONS. 


:- 


1.  A  court  is  not  bound  to  give  instruc- 

tions on  general  and  abstract  propo- 
sitions ;  but  only  on  the  actual  case 
before  them.  Butter's  £x*r  v^  Wal- 
lace, ,  82 

2.  If  depositions  offered  as  evidence  in  a 

court  of  law  contain  matter  supposed 
to  be  eiceptionable,  the  proper 
course  is  to  poiitt  out  the  exceptiona- 
ble passages,  and  then  move  the 
■  court  to  instruct  the  jury  to  disregard 
such  passages,  ib' 

3.  See  Boundaries,  No^  2-    Dogan  v. 

Seekright,  Lettee  of  Carter,  125 

INTENDMENT. 

After  rerdict  for  the  plaintiff  on  the  plea 
of  nil  debetf  it  is  no  g^round  for  ar- 
resting Jadgpnent,  that  the  claim,  as 
shewn  by  the  declaration,  was  bar- 
red by  the  act  of  limitations ;  for  it 
will  be  intended  that,  if  the  act  were 

fiven  in  evidence,  the  plaintiff  re- 
utted  it  by  some  other  evidence, 
which  avoided  its  ©peration.  Mir- 
doci,  &c,  v.  ffemdonU  Mx'rs,  200 

I 

INTENTION. 

1.  Under  the  11th  section  of  the  act  of 
assembly  relating  to  dower,  any  es- 
tate conveyed  by  deed  or  will  for  a 
wife's  jointure,  in  lieu  of  dower. 

Vol.  IV.  4 


thoug^h  not  so  expressed,  may  be  aver- 
red  to  have  been  so  intended,  and  pa- 
rol or  other  evidence,  dehor*  the  deed 
or  will,  is  admissible,  as  to  the  rela- 
tive, situation  of  the  parties,  and  cir- 
cumstances of  the  testator*  from 
which  such  intention  may  be  inferred. 
6/tr  and  Wt/t  v.  Norton,  23 

2.  In  asslgrning  a  breach  of  covenant, 
it  is  not  necessary  to  do  it  in  tb« 
very  words  of  the  covenant;  the  in- 
tention of  the  parties  to  be  collected 
from  the  instrument  may  alone  be 
staled.    ButterU  Ex*r  v.  Wallace^  82 

See  Covenant,  No.  1 


INTEREST. 

1.  Under  what  circumstances   the   gar- 

nishee in  a  foreigfn  attachment,  will 
be  compelled  to  piy  interest  during 
the  existence  of  the  restraining  order. 
See  Assignment,  Attachment* 
and  TazetoeU*t  Ex*r  t.  Barrett  6f 
Co,  259 

2.  In   what  cases  trustees  are  liable  to 

pay  interest  on  the  trust  money  re- 
tained in  their  1-ands ;  and  how  they 
may  discharge  themselves  from  such 
liability.      Miller  v.  Beverleytt  Oc, 

415 

3.  What  is  the  proper  mode  of  calcula- 

ting interest  where  partial  fpayroents 
have  been  mad^.    JAghtfoot  v.  Jt^rictt 

431 

4.  Interest  on  a  British  debt,  during  the 

war,  disallowed  in  the  court  of  chan- 
cery, after  an  affirmance  of  an  inter- 
locutory decree,  by  the  court  of  ap- 
peals, in  which  no  notice  was  taken  of 
war  interest     Wilton  v.  Triplett,  433 

5.  In  cases  of  usury,  the  borrower  hhng 

his  bill  in  equity  is  entitled  to  relief, 
not  against  the  contract  entirely,  but 
to  the  amount  of  all  but  the  principal 
money ;  the  lender  being  entitled  to 
receive  his  principal  without  any  in- 
terest.     Marktv.  Morris,  463 

6.  In  such  cases,  though  relief  be    given 
..     against  the  interest,  the  usurious  as- 
surances remain  as  a  security  for  the 
principal,  ih. 

7«  A  home  defendant,  decreed  to  pay 
money  to  a  creditor  of  an  absent  de- 
fendant, will  be  compelled  to  pay  in- 
terest, unless  he  make  a  legal  ten- 
der, or  bring  the  money  into  court. 
Boss  Y.  Austin,  502 

B 


<62 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


INTERLOCUTORY  DECREES. 


JEOFAILS. 


An  interlocutory  decree  being  affirmed 
by  the  court  of  itppeals  does  not 
cnaitge  its  terms  ;  but  it  remains 
to  be  executed  here  in  the  same 
manner  &h  it  did  before  the  appeal ; 
therefore,  in  this  case,  the  appt^al 
beinji^  affirmed  without  a  deduc- 
tion of  War  interest  on  a  BritiMh  debt, 
•uch  deciuction  will  be  made  in  the 
court  of  chancery,  especially  as  the 
plaintifTis  asking  the  aid  of  that  court 
to  Carry  the  decree  into  efiect.  Wii- 
ton  V.  Ti-ipUttt  433 

INTERPLEADER. 

A  sheriflT  may  61e  a  bill  of  interplead- 
er to  settle  the  rights  of  property, 
taken  in  execution,  to .  which  there 
mre  conflicting  claims ;  butaninjunc- 
tion  will  not  be  awarded  to  stay 
any  suit  against  himt  in  case  he  sells 
the  property.  Stom  v*  Payne  and 

others,  506 

INTERROGATORIES . 

Practice  as  to  bringing  in  the  defend- 
ant by  a  messenger,  to  answer  inter- 
rogatories. Bronnf  Jih»e*  Cr  Co.  v. 
WiUon,  AAX 


A  defective  assignment  of  a  breach  of  co- 
venant will  be  aided  by  a  ven£ct  fbr 
the  pUintiff  on  an  issue  joined,  on  the 
plea  that  the  covenant  w.is  not  bro- 
ken.    BuMter**  Ex'r  v.  Wallace,      82 

JOINT  COVENANT. 

In  an  action  against  the  representatives  of 
a  ]>erson  deceased,  on  a  joint  cove- 
nant entered  into  before  the  act 
**  concerning  partitions  and  jtnnt 
rights  and  obligations,**  if  it  appear 
fi^m  the  declaration  that  one  or  the 
joint  covenantors  survived,  it  is  a  ra- 
dical defect,  and  not  cured  by  verdtct. 
.  Utmeirt  Adm'n  v.  MiUont  253 

JOINT-TENANTS 

Where  two  joint-tenants,  oftuH  age,  and 
labouring  under  no  legal  disability 
make  partition  of  a  tract  of  land  by 
deed  according  to  an  dlH  survey, 
(both  being  equally  ignorant  of  its 
accuracy,  and  no  fraud  or  misrepre- 
sentation appearing,)  such  divisions, 
however  unequal,  is  binding  on  tliem 
and  their  assigns,  yoma^s  DexUees 
y.  Carter,  184 


INVENTORY. 

1.  Where  an  administration  account  set- 
tled before  commissioners  may  be 
admitted  as  prima  Jade  evidence, 
"without  exhibiting  also  a  copy  of  the 
inventory  and  appraisement  See 
Atweir*  AdnCvM  v.  Milton^  253 

3.  It  is  a  matter  of  course  for  a  remainder- 
man of  personal  chattels  to  file  a  bill 
against  tenant  for  life,  fbr  an  account 
and  inventorv  of  the  property.  Mor' 
timer  v.  Moffatt  and  Wifit  503 

ISSUE  OUT  OF  CHANCERY. 

A  jury  directed  to  ascertain  what  pro- 
.portion  the  value  of  a  dower  estate 
bore  to  that  in  remainder  ;  ;  where 
tlie  land  had  been  sold  under  a  de- 
cree to  foreclose  a  mortgage  ; )  and 
the  sum  found  by  the  jury  decreed 
to  the  tenant  in  dower.  FoUard  et 
a/.  ▼.  Undenvood  et  aL  459 


JOINTURE. 

1.  Under  the  11th  section  of  the  act  of 

assembly  relating  to  dower,  any  es- 
tate conveyed  by  deed  or  will  far  a 
wife's  jointure^  in  Ueu  of  dower, 
though  not  so  expressed,  may  be 
averred  to  have  been  so  intenied, 
and  parol  or  other  evidence,  dthan 
the  deed  or  will,  is  admissil^,  m  to 
the  relative  situation  of  the  paftie^ 
and  circumstances  of  the  testilor, 
from  which  such  intention  may  he 
inferred.    Ambler  and  ffTife  v.  Jtfbrtwi, 

23 

2.  In  averring  a  jointure  in  bar  of 

er,  the  failure  to  state  in  the 
that  the  husband  *'  being  seised  fn 
fee  of  the  prerolsea*'  made  the 
ture,  is  not  a  substantial  defect* 
sufficient  to  authorize  the  reversal  of 
a  judgment  for  the  tenant,  the  <le* 
mandant  having  failed  to  Miigii  it  aa 
a  cause  of  demurrer^  tfr 
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3.  Ia  such  plea  it  is  not  necessary  to  state 

expressly,  that  the  jointure^  was  to 
take  efiect  in  possession  immediate- 
ly oa  the  death  of  the  husband,  or 
that  it  was  determinable  by  such 
acts  only  as  would  forfeit  the  dower 
at  common  law,  it  being  incumbent 
on  the  demandant  .(in  replying)  to 
shew  that  any  intervenmg  estate  ex- 
isted,' or  that  the  jointure  was  sub- 
t'ect  to  any  condition,  other  than  the 
aw  imposes  on  a  dowress.  Ambler 
and  Wife  v.  Norton^  23 

4.  It  is  not  essential  to  the  validity  of  a 

jointure,  that  il  should  be  exempt 
from  any  encumbrance  by  judspnentsy 
statutes,  mortgages  or  bonds ;  the 
widnw,  if  evicted  of  her  jointure, 
having  still  aright  to  claim  her  dow- 
er, ib, 

5.  If  personal  property  be  bequeathed, 

as  well  as  real  estate  devised  to  the 
widow,  the  whole  of  such  bequests 
sad  devises  being  averred  to  be  in 
lieu  of  dower,  her  entering  on  the 
feal  estate  is  sufficient  to  shew  her 
election  to  take  the  jointure  ;  and,  in 
l^eading,  it  is  not  necessary  to  state 
t!bat  she  received  the  personal  pro- 
^rty  also»  ib, 

•^  See  VxiruB,  No.  1.  ib, 

JUDGMENT. 

!•  Onii  writ  of  dower,  a  j^idgment  for  the 
tenant,  who  pleaded  a  jointure  in  bar, 
ought  not  to  be  reversed  on  the 
■proundofhls  having  failed  to  state 
ui  his  plea  that  the  husband  "  being 
seised  in  fee  of  the  premises,'*  made 
the  jointure  i  the  demandant  not  hav- 
ing assigned  it  as  a  cause  of  demur- 
rer.    Ambler  mtd  Wife  v.  Norton,     33 

%  An  executor  must,  at  his  peril,  take 
notice  of  a  judgement  against  his  tes- 
tator, in  what  court  soever  it  may 
^ave  been  rendered ;  and  if  he  ex- 
kaust  the  assets  by  paying  debts  of 
inferior  dignity,  must  satisfy  such 
judgment  de  bmit  proprH*.  Nitnmo*t 
■  Eser  v.  Th3t  Commomvealth,  57 

X  No  length  of  time  can  bar  the  common - 
'  wealth  fronvexeciition  on  a  judgment 
in  its  favour,  nor  even  render  it  ne- 
cessary to  sae  out  xtehefadae  to 
entitle  it  to  such  execution,         ib, 

4w  A  mortgragee,  by  obtaining  a  ju<h^ent 
at  law  for  his  debt»'  and  purehasing 
ihe  mortgaged  property  under  exe- 


cution thereupon,  does  not,  in  gene- 
ra), deprive  the  mortgagor  of  the 
right  of  redemption.  But  if  such 
judgment  and  execution  were  upon 
a^  attachment  against  the  mortgagor 
as  an  absconding  debtor,  attemptmg 
to  defraud  the  mortgagee  of  his  se- 
curity by  removing  the  property  out 
of  the  state,  he  shall  not  be  permit- 
ted to  redeem,  under  the  influence 
of  the  maxim,  '*  that  he  who  hath 
done  iniquity  shall  not  have  equity.'* 
Dabney  and  othen  v.  Grten,  lOl 

5.  A  judgment  in  detinue-  against  an  ex- 

ecutor, for  certain  slaves,  held  by 
him  as  the  prcperty  of  his  testator, 
is  not  sufficient  to  prevent  the  act  of 
limitations  from  running  in  favour  of 
legatee*,  to  whom  he  delivered  (be- 
f  )re  the  action  was  brought)  other 
slaves  which  the  testator  hati  held  in 
the  same  right.  Spottviood  v.  Dan^ 
dridge  and  otbert,  .        140 

6.  A  judgment  may  be  reversed  on  the 

ground  that  a  continuance  of  the 
caljse  should  have  been  granted,  in- 
stead of  ruling  the  party  to  trial 
when  unprepared.  See  Coktinu- 
AVCE,  N(».  1  BooJ^  V.  Nanny  and 
other*,  in  a  notr^  157 

7.  The  court  of  appeals  will  direct  tlieir 

clerk  to  grant  a  certiBcate  of  their 
judgment,  during  term  time,  if  it  bo 
absolutely  necessary  to  attain  the 
justice  of  the  case.  Jiro'am  v.  Crip* 
pin  and  Wise,  173 

8.  In  an  action  against  several  defendanis, 

the  capias  oeing  returned  executed 
on  part  only,  who  apDcartd  and  de- 
fended the  suit,  and  a  dt8c(fntinuance 
as  to  the  rest  having  taken  place  by 
a  failure  to  take  out  further  process 
against  them,  a  judgment  against  the 
defendants  in  general  terms,  must  be 
understood  as  jigainst  those  only  who 
appeared ;  notwithstanding  the  de- 
claration charged  them  all  as  "  in 
custody,"  &c.,  and  the  caption  of  the 
entry  of  the  judgment  in  the  order 
book,  mentioned  the  navies  of  all. 
Moss  and  others  v.  Moss's  AdnCr,    293 

9.  Where  there  was  an  action  on  a  joint 

and  several  bond  agfainst  six  obligors, 
and  the  capias  (which  was  against 
them  all)  was  executed  on  two  only, 
it  was  held  that  the  plaintifl'  was  not 
bound  to  sue  out  further  process 
0  against  the  rest,  but  might  take  judg- 
meht  agtiinst  those  two.  In  such 
case  it  seems    indifferent  whether 
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the  declaration  be  against  those  two  appears  that  stronjj^  prejudices 

only,  or  against  all  named  jn  the  ed  against  the  defendant,  iprhich 

-writ,  provided  the  bond  be  ptx>perly  unknown  to  him  till  after  such  iamm 

described.    Most  and  other*  v.  Stott**  was  joined,  and  that  a  fiur  and  Unpar> 

AdnCr^                                            293  tial  trial  could  not  be  expected  in  tbe 

10.  Under  what  circumstances  relief  may  court  where  the  suit  was  depeodiag. 

be  obtained  in  equity  by  a  person  for-  Darmtdait  v.  Woife,                        zSs 

merly  a  partner,  but  who  has  with-  6.  In  such  cases,  it  is  not  necessary  that 

drawn  from  a  mercantile    concern,  there  should  have  been  a  judgment 

against  a  judgment  erroneously  oh-  to  authori^  the  cbauceUor  to   grant 

tained  against  him  as  a  member  of  a  the  injunction,                                   ii. 

new  company  formed  by  the  other  7.  A  bill  against  a  defendant  not  an  inha- 

partners.     Lee  v.  Baird  et  al.      453  bitant  of  this  Country,  and  haring  no 

IL  Uow  far  a  judgment  at  law  is   a  bar  property  therein,  cannot  be  tustained. 

to  a  subseauent  suit  at  law,  or  in  Hopkirk  v.  Bridges,                         412 

equity,  against  the  party  in  whose  fa-  8.  Injunction  to  stay  waste  denied,  there 

vour  such  judgment  was  rendered.  appearing  no  impediment  to  tbe  ac- 

Saundert  t.  Marthaii  et  al.           455  tion  of  waste  at  law.    Qatimg  t.  Car- 

IX  After  a  iudgment  in  detinue  for  slaves,  ter  et  aL                                           434 

the  plamtitt*  cannot  come  into  equity  9.  A  court  of  equity  has  juriadicdon  to 

for  profits  accruing  afterwards,  pend-  assist  process  of  execution  levied  on 

iiig  an  appeal ;   nor  to  recover  their  tobacco  in  public  warebotttea.    Qgi 

increase  not  included  in  such  judg-  v.  Randolph  and  otkere^                  445 

nent ;  nor  to  compel  the  delivery  of  10.  The  proper  line  of  deaiarcatioo  be- 

thcm  by  purchasers  fbom  the  defend-  tween  the  jurisdictions  of  coorts  of 

ant.    Alderton  v.  Siggart  and  others,  law  and  equity.    Alderem  t.  Biggare 

A70  and  others,                                       470 

13.  On  an  information  against  a  justice  See  £<tuiTT,  No.  36.  S.  C 

of  the  peace  for  misbehaviour  in  of-  11.  In  what  case  a  court  of  eqmty  should 

fice,  the  jury's  finding  the  defendant  interpose  in  case  of  anuiaanee.  19^- 

**  guilty,^'  is  sufficient  to   authorize  Jield  v.  Crenshan,                            474 

the  judgment  of  amotion  from  office.  12.  A  plea  to  the  jurisdiction  of  a  supe- 

The  Commonvteaith^Y,  Alexander,  522  rior  court  of  chancery,  that  a  suit 

is  depending  in  an  infoior  court,  lor 

JURISDICTIOK.  nr^rS/"^-  2l^ 

13.  Unless  the  plaintiff  can  shew,  from 

1.  In  what  case  and  in  what  manner  a  some    peculiar    circumstaBoea    not 

circuit  court  of  the  United  States  may  within  his  control,  that  he  eoold  not 

obtai^  jurisdiction  of  a  suit  origina-  be  relieved  at  law,  he  shall  not  bo 

ting  in  a  state  court.    See  State  permitted  to  come    into  a  court  of 

CouBT,   No.  1,  2.      Bronm  v.  Crip-  equity.      Nicolson  Cf  Betkr,  Hamemek 

pirn  and  Wise,                                  173  and  others,                                       491 

%  An  error   committed   by  an  inferior  14>  A  wife,  being  a  lunatic,  and  put' 

court,  in  ruling  a  defendant  at  law  the  care  of  a  committee  by  the 


int6  a  trial  in  the  absence  of  his  wit-  ty  court,  will  be  restored  to  her  hoi- 

nesses,  ought  to  be  corrected  bv  a  band  by  a  decide  of  the  superior 

superior  court  of  common*  law,  .but  court  of  chancery,  upon  bis  giving 

not  in  chancery.    See  Affidavit,  bond  and  security  accoidio|p  to  law. 

No.  1.     Synu  and  others  F.  Montague,  ColematCs  case,  506 

180    15.  The  court  of  chancery  has  jnriadic- 

3.  See  Forthcoming  Bond,  No.  1.  ib,  tion  in  cases  of  alimony,    fmrttil  r. 

4.  See  Patent  FOR  Land,  No.  1.  Zia«««  Purcell,  SOT 

lyY.  Fontaine,    '  146    16.  A  justice  of  the  peace  maybe  amer- 

5.  The  superior  courts  of  chancery  have  ced  and  removea  from  o&e,  upon  an 

power   (upon  general  principles  of  information  against  biro  in  a  superior 
equity)  to  direct  the    nienue  to   be  court  of  criminajl  jurisdiction  for  mis- 
changed,  after  issue  joined,  in  a  coun-  behaviour  in  ofroe.     The  rswinna 
ty  or  other  inferior  court,  where  it  veakh  r.  Alexander,  S32 
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JURORS- 

An  inqusition  in  a  mill  case  ought  not  to 
be  set  aside  on  the  ground  that  the 
jurors  before  ihey  were  sworn,  and 
afterwards,  when  their  verdict  had 
been  agreed  upon,  but  before  they 
had  signed  it,  ate  and .  drank  mode- 
rately at  the  expense  of  the  applicant ; 
no  corruption  appearing,  and  the  op- 
posite party  having  consented.  Cole- 
man  v.  J^foody^ 

JURY. 

1.  A  jury  directed  to  ascertain  what  pro- 

portion the  value  of  a  dower  csUte 
bore  to  that  in  remainder ;  (where 
the  land  had  been  sold  under  a  de- 
crcc  to  foreclose  a  mortgage ;)  and 
the  sum  found  by  the  jury  decreed 
to  the  tenant  in  dower.  Pollard  et  al, 
v.  Underviood  et  al*  459 

2.  A  suit  in  chancery  ought  not  lo  be 

brought  to  recover  the  profiu  of 
slaves;  of  which  a  jury  are  the  best 
judges.    Ba99  v.  ^am,  478 

3.  On  an  information  against  a  justice  of 

the  peace  for  misbehaviour  in  office, 
the  jury's  finding  the  defendant 
**  guilty*'  is  sufficient  to  authorize 
the  judgment  of  amotion  from  office ; 
but  no  farther  testimony  is  admissi- 
ble before  the  court,  after  the  jury 
has  been  discharged.  The  Common- 
wealth v.  JUxamtir,  522 


JUSTICES  OF  THE  PEACE. 

1.  A  justice  of  the  peace  may  be  amer- 

ced and  removed  from  office,  upon 
an  information  against  him  in  a 
superior  court  of  criminal  jurisdic- 
tion for  misbehaviour  in  office.  The 
Commomaealth  v.  Alexander,  522 

2.  Being  intoxicated  with  spirituous  li- 

quorSt  while  in  the  discharge  of  his 
official  duties,  is  a  sufficient  misbe- 
haviour, for  which  a  justice  of  tlie 
peace  ought  to  be  amerced  and  re- 
moved from  office,  ih, 

3.  In  such  case,  the  jury's  finding  the 

defendant  •*guiltv"  is  sufiicient  to 
authorize  the  juclgment  of  amotion 
from  office ;  but  no  farther  testimony 
is  admissible  before  the  court,  after 
*     the  jury  has  been  discharged,        ib. 


LANDS. 

1.  An  inquisition  on  a  writ  of  ad  quod 

damnum^  in  a  mill  case,  bav'mg 
found  that  lands  of  T.  R.  deceased 
would  be  overflowed^  and  a  sum- 
mons having  issued  to  T.  C  acting 
executor  and  thistee  of  the  debe- 
dent,  to  shew  cause  why  leave 
should  not  6e  ^iven  to  erect  the  mill ; 
and  T.  C.  having  appeared  and  con- 
tested the  motion  on  its  merits,  he 
was  precluded  m)m  afterwards  say- 
ing that  he  was  not  legally  summon- 
ed as  the  tenant  or  proprietor  of  the 
land.     Coleman  v.  Moody,  2 

2.  In  pleading  a  jointure  in  bar  of  dow- 

er, it  is  not  necessary  to  specify  the 
name  of  the  county  in.  which  the 
jointure  land  lies ;  provided  the  lo- 
cality and  identity  of  the  land  be  de- 
scribed with  reasonable  certainty. 
Ambler  and  Wife  v.  Norton^  23 

3.  Where  the  lands  of  a  decedent  are 

under  the  care  of  an  executor  or  ad- 
ministrator and  the  crops  credited  to 
the  estate,  money  paid  for  the  hire 
of  slaves  (hired  by  the  executor  or 
administrator)  to  make  such  crops, 
should  be  debited  as  a  reasonable 
charge.  Nimmo't  Ei^r  v.  The  Com^ 
monwealth,  57 

4.  The  proceeds  of  the  sale  of  land,  di- 

rected by  the  will  of  the  testator  to 
be  sold  for  the  payment  of  his  debts, 
are  equitable  assets,  ih. 


See  ASSETS)  No.  2. 

5.  If  the  declaration  charge  a  covenant 

to  sell  to  the  plaintiff  a  certain  quan- 
tity of  land,  and  to  refund  all  moneys 
paid  therefor,  in  case  the  land  or 
any  part  be  lost,  it  is  a  sufficient  as- 
signment of  the  breach  that  **  the 
defendant  had  no  land  at  all"  in  the 
place  specified.  Biuter^*  Ex*r  v. 
Wallace,  82 

See  Covenant,  No.  1* 

6.  If  B.  agree  to  sell  W.  so  many  acres 

of  land  lying  on  a  certain  creek,  &c, 
without  specifying  any  boundaries  i 
but  a  particular  tract  be  shewn  to  W. 
as  the  land  embraced  by  the  agree- 
ment ;  and  they  accordingly  enter 
into  a  contract  under  band  and  sealf 
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parol  evidence  is  admissible  to  shew 
that  B.  either  had  ho  Und  at  all  on 
that  crec^,  tic.  or  not  that  particular 
tract  which  it  was  understood  by  the 
parties  was  comprehended  in  the 
agreement  £ust9t-^9  Mx'r  v.  Wal' 
iaee,  82 

7'  Natural  or  reputed  boundaries  or  lines, 
of  marked  trees  ought  to  be  esta- 
blished in  preference  to  mere  course 
and  distance,  or  to  mistaken  descrip. 
tions  in  surv«^s  or  conveyances. 
Dogan  V.  Sebright,  Lettee  of  Carter , 

125 

&  It  seems  to  be  matter  of  law,  on  which 
the  coturt,  if  either  party  require  it« 
should  instruct  the  jury,  that  a 
marked  line  shall  prevail  over  one 
which  has  never  been  marked,      ib» 

9.  Msumpsit  for  use  and  occupation  of 

lands  lies  at  common  law,  on  an  ex* 
press  promise.  See  Assumpsit, 
No  1.    £ppe4  V.  CoU,  161 

10.  ^4rrr,  as  to  an  implied  promise  I    ib, 

11.  A  patent  for  land,  granted  by  a  sister 
state,  is  one  of  those  public  acts»  to 
which  every  other  state  is  bound  to 
give  full  faith  and  credit,  under  the 
constitution  of  the  United  State*: 
therefore  the  validity  of  such  patent 
cannot  be  collaterally  drawn  in  ques- 
tion, in  the  courts  of  any  other 
state,  on  a  suggestion  that  the  siur- 
vey  on  which  it  was  founded  was  a 
forgery.     Lastly  y.  ForOaine,        146 

12.  What  description  constitutes  a  pur- 
chase of  lands  by  metes  and  bounds. 
See  yones't  Devise^t  r.  Carter^     184 

13.  A  purchase  of  land  by  an  executor, 
which  had  been  sold  by  him  agreea- 
bly to  the  will  of  his  testator,  is  va- 
lid, if  it  appear  that  his  conduct  in 
the  sale  was  fair  and  correct  M'Kejt 
Mx*r  ofFuquQ^  v.  Youngs  430 

14.  In  suits  to  subject  lancU  in  the  pos- 
session of  heirs  to  the  payment  of 
debts,  the  constant  course,  where 
.there  is  no  specific  lien,  is  first  to 
take  an  account  of  the  personal  as- 
sets.   M' Loud  y,  lioifertt  and  ethers^ 

443 

15.  A  conveyance  of  land  by  two  out  of 
three  executors,  all  of  whom  quali- 
fied and  were  living,  (the  testator 
having  directed  the  sale  and  convey- 
ance Dy^  hie  txecutort^  in  general 
terms,)  is  not  valid  in  law,  and  can- 
i^t  be  aided  in  equity;  nor  would 
the  payment  of  tbe  purchase-money. 


in  such  case,  create  any  Uen  on   tlie 
land.    M*Rae  v.  Farrov,  444 

16.  A  mortgagee  of  land  cannot  be  com- 
pelled, in  order  to  get  hold  of  the 
mortgaged  subject,  to  go  into  ail  ac- 
count of  the  personal  assets.  Pattern 
v.  Page,  449 

17.  Where  lands  are  decreed  to  be  sold 
for  the  payment  of  debts,  it  is 
in  genera],  not  necessary  to  allow 
the  infant  heirs  of  the  debtor  aiiy 
time  after  they  attain  their  full  age  to 
shew  cause  against  the  decree,  be- 
cause no  act  is  necessary  to  be  done* 
by  them  ;  the  deeds  to  the  purchsp 
sers  being  to  be  executed  by  the 
commissioners  WilkintotCg  Adv^r 
V.  Oliver^e  Repreteniativee,  450 

18.  But  where  an  infant  it  directed  t» 
join  in  a  conveyance,  or  to  lio  any 
other  act,  he  must  have  six  raootfas 
allowed  him  after  be  attains  his  foil 
sge,  to  shew  cause  against  the  de- 
«Wf.  **. 

19.  A  jury  directed  to  ascertain  whst 
proportion  the  value  of  a  dower  es- 
tate bore  to  that  in  remainder; 
(where  the  land  had  been  sold  under 
a  decree  to  foreclose  a  mortgage;) 
and  the  sum  found  by  the  jury  de» 
creed  to  the  tenant  in  dower.  iW- 
hird  etaLy,  Underwood  et  «/.       ^  459 

20.  A  simple  contract  creditor  shall  le- 
ceive,  out  of  the  real  assets  descend- 
ed to  the  heirs- at  law,  as  much  as  hM 
been  paid  to  bond  creditors  out  of 
the  personal  assets.  Haydon  v.  Goode 
et  aim  ^j^ 

LAW,  POINT  OF. 

It  seems  to  be  matter  of  law,  on  which 
the  court,  if  either  party  require  it, 
should  instruct  the  jury,  that  a  mark- 
ed line  shall  prevail  over  one  which 
was  never  marked.  Dogan  t.  Seek^ 
right,  Leesee  of  Carter,  '    125 

• 

LEGACY. 

ConstrQction  of  a  will.  What  woids 
give  a  vested  interest  which  will  pasf 
to  tlie  representatives  of  a  deceased 
^  legatee,  though  he  was  not  to  enjoy 
the  esUtc  till  the  death  of  a  particu- 
lar tenant  for  life,  and  died  before 
that  event  happened.  Tayiof^e  Jdm'x 
T.  Ti^ior's  Ex'rs,  4U 
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LEGATEES. 

An  executor  having  delivered  cerUun 
slaves  to  legatees,  as  their  property 
under  the  will,  a  subsequent  action  of 
detinite  gga'xnsi  hiro,  for  other  slaves 
which  the  testator  held  in  ihe  same 
ri^ht,  is  not  sufficient,  though  prose- 
cuted to  a  judgment,  to  prevent  the 
act  (»f  limitations  ftom  running,  both 
at  law  and  in  equity,  in  favour  of  the 
legatees.  Spoitv>ood  v.  Dandriitge 
and  other* p  140 

LIEN. 

1«  A  bona  fide  mortjcagee  of  a  tract  of 
land,  without  notice  of  any  equitaMe 
lien  in  the  original  vendor,  (of  whom 
the  mortgagor  purchased,/  is  well 
authorized  to  purchase  of  the  mort- 
gagor a  release  of  the  equity  of  rfe- 
'demption,  (even  after  notice  from  the 
vendor,)  in  consideration  of  any  just 
claim  of  his  upon  the  mortgagor, 
originating  before  such  notice ;  but 
after  notice  the  lien  attaches,  for  so 
niiich  as  he  may  have  actually  paid, 
or  agp'eed  to  pay,  for  such  release, 
over  aT)d  above  the  claims  for  which 
the  mortgage  was  takent  and  which 
originated  before  the  notice.  Duval 
V.  Bibb,  113 

See  Vendor,  No  1. 

2.  A  vendor  having  conveyed  a  tract  of 

land  by  an  ab&olute  deed  of  bargain 
ftnd  sale,  in  which,  and  by  a  receipt 
at  the  foot  whereof  he  acknowledged 
that  the  consideration  expressed  was 
fully  paid,  having,  nevertheless,  ta- 
ken the  vendee's  bonds  for  the 
amount  thereof,  and  continued  to  live 
on  the  land,  by  virtue  of  a  parol 
agreement,  that  he  should  retain  pos- 
session until  tlie  contract  on  the  part 
of  the  vendee  should  be  ftilly  com- 
plied with,  retained  an  equitable  lien 
on  the  land  against  a  purchaser 
from  the  vendee  having  actual  notice 
of  such  agreement,  ib. 

3.  Securities  who  hatl  a  lien  on.  the  pro- 

perty of  their  principal  by  mortgage, 
but  which  was  defective,  it  being 
proved  by  two  witnesses  only,  were 
permitted  to  stand  in  the  place  of  the 
creditor,  as  to  the  assets  of  the  prin- 
cipal.   AfiitenOcv.  Ptndlcton,    4^6 

4.  In  suits  to  subjectno  the  payment  of 


debts,  lands  in  the  potseasion  ofbeirt^ 
the  constant  course»  where  there  is 
no  specific  lien,  is  first  to  take  an  ac- 
countof  the  personal  assets.  M^Loud 
T.  Robertt  and  othert,  443 

5.  But  the  case  is  otherwise  where  there 

19  a  specific  lien :  for  a  mortgagee 
cannot  be  compelled,  in  order  to  g^t 
hold  of  tlie  mortgaged  subject,  to  go 
into  an  account  of  the  personal  assets. 
Patton  V.  Pqge,  449 

6.  The  payment  of  p<u;chase-mone/  does 

not  create  any  lien  on  the  land,  In  a 
case  where  a  testator  having  direct- 
ed the  sale  and  conveyance  by  bis 
executors,  in  general  terms,  two  out 
of  three  executors  (all  of  whom  quali- 
fied and  were  living^  sold  the  land 
and  made  the  conveyance.*,  M*RaeT, 
Farrow^  444 

LIFE,  TENANT  FOR. 

Though  it  is  a  matter  of  course  for  a  re« 
roainder-man  of  personal  chattels  to 
file  a  bill  against  tenant  for  life,  for 
an  account  and  inventory  of  the  pro- 
perty, yet  the  court  will  not  rule  the 
tenant  for  life  to  give  security  to  have 
the  property  forthcoming  at  his  death, 
unless  there  appear  some  danger  <^ 
its  being  wasted  or  put  out  of  the 
way.    Mortimer  v.  Moffatt  and  Wifi^ 

ios 

LIMITATIONS. 

■\ 

1.  The  Engli^fr^tntixxm,  that  "  mllum-  '^ 
tcmput  occurrit  regi,**  has  been  adopt- 
ed in  Virginia  in  relation  to  the  com- 
monwealth ;  on  which  principle  it 
has  been  held,  that  the  acts  of  limita- 
tions do  not  extend  to  the  common- 
,  wealth,  in  civil  suits,  not  founded  on 
any  penal  act  expressly  limiting  the 
coiumenccmentof  the  action.  ^I'm- 
nw'#  Ex'r  v.  The  rommonmealth^  ST 

%  No  length  of  time  can  bar  the  com- 
monwealth from  execution  on  a  judg- 
ment in  its  favour,  nor  even  render 
it  necessary  to  sue  out  a  scire  fadag 
to  entitle  it  to  such  execution,      ib. 

3.  To  prevent  length  of  time  from  bar- 
ring a  claim,  on  the  ground  that 
the  possession  of  the  defendant  was 
fiduciary,  such  ]>ossession  must  have 
been  fiduciary  as  to  the  plaintHT,  or 
those  under  whom  he  claims  :  its  be- 
ing fiduciary  as  to  any  other  person 
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is  not  sufficient.  Sptuvood  r.  Dari' 
dridge,  139 

4.  An  executor  having^  delivered  certain 

slaves  to  leg^atees,  as  their  properly 
under  the  will,  a  subsequent  action  of 
detinue  a|i^ns(  him  for  other  slaves 
v^hich  the  testator  held  in  the  same 
right,  is  not  sufficient,  though  prose- 
cuted to  a  judgment,  to  prevent  the 
act  of  limitations  from  running  both 
at  law  and  in  equity,  in  favour  of  the 
legatees,  «*• 

5.  Afler  verdict  for  the  plaintiff  on    the 

plea  of  nil  debet,  it  is  no  ground  for 
arresting  judgment,  that  the  claim, 
as  shewn  by  the  declaration,  was 
barred  by  the  act  of  limitations ;  for 
it  will  be  intended  that  if  the  act  were 
riven  in  evidence,  the  plaintiff  re- 
butted it  by  some  other  evidence 
which  avoided  its  operation.  mMttr^ 
dock,  CfC.  V.  HemdonU  Ex^rs,  200 

61  When  the  attumptit  of  the  testator  or 
intestate,  within  5  years,  in  an  action 
on  an  open  account  against  the  exe- 
cutor or  administrator,  may  be  given 
in  evidence  to  take  the  case  out  of 
the  act  of  1792.  See  Brocket  AdnCre 
T.  Shelly,  266 

LOAN. 

L  To  determine  whether  a  conveyance, 
though  absolute  on  its  face,  is  to  be 
considered  a  bill  of  sale,  or  a  mort- 
gage, the  true  question  always  is, 
whether  a  purchase  of  the  property, 
or  a  loan  of  money,  or  forbearance  of 
a  debt  were  intended.  Dabney,  Or. 
V.  Green,  101 

See  Mortgage,  No.  1. 

2.  In  cases  of  usury,  the  borrower  filing 

his  bill  in  equity  is  entitled  to  relief 
not  against  the  contract  entirely,  but 
to  the  amount  of  all  but  the  principal 
money ;  the  lender  being  entitled  to 
receive  his  principal,  without  any  in- 
terest   Marke  v.  Aforrit,  463 

3.  In  such  cases,  though  relief  be  given 

against  the  interest,  the  uauriotts  as- 
surances remain  as  a  security  for  the 
principal;  uid  the  court  will  direct 
them  to  be  enforced  to  that  extent, 
if  it*be  not  paid  by  a  given  day,     ib, 

4.  It  is  not  usury  to  sell  bank  stock  at  a 

▼cry  high  price ;  since,  to  constitute 
usury,  there  must  be  a  treaty  for  the 
loan  or  f  Tbearance  of  money.  SJ^ip^ 
Vfithy'  Gibton  and  ^ejerson*        490 


LUNATIC. 

A  wife,  being  a  lunatic,  and  |>ut  under 
the  care  of  a  committee  by  the  coun- 
ty court,  will  be  restored  to  her  hus- 
band by  a  decree  of  the  tuperi<R> 
court  of  chancery,  upon"  his  giving 
bond  and  security  according  to  law. 
Coleman's  coMp,  506 


M 


MANDAMUS. 

li  It  is  a  matter  of  ri^t  in  the  deftodant, 
who  is  a  non-resident  oCa  state,  and 
is  sited  in  a  state  court,  to  remove  the 
cause  to  the  circuit  court  of  the  Uni' 
ted  States,  for  such  state,  on  comply- 
ing  with  the  terms  prescribed  by  the 
act  of  cong^ss  ;  and  if  the  inferior 
court  refuse  to  alk>wthe  removal  of  the 
cause,  it  may  be  compelled  by  ituDi- 
^^onutt  emanating  from  the  superior 
court  of  the  state,  not  fnm  the  circuit 
court  of  the  United  State*.  Bref^M  t. 
Crippin  and  Wise,  173 

2.  ^tare,  whether  a  mtandamM*  Kes  from 
the.  superior  courts,  of  chsacvry  to 
the  county  courts,  coropeUing  the 
justices  to  hear  and  deterroiae  a  cause 
where  there  appears  to  have  bee«  un- 
reasonable debrjr }     ^M  ▼.  B4uiwm, 

462 

MAKKED  LINES. 


1.  Lines  of  marked  trees  ought  to  be  es- 
tablished in  pfeference  to  mere. 
course  and  distance,  or  to  mistaken 
descriptions  .in  surveys  or  convey- 
ances. Dogan  V.  Seekright,  Lemte  rf 
Carter,  125 

^.  It  seems  to  be  matter  of  law,  on  which 

.  the  court,  if  either  party  require  it, 

should  instruct  the  jury,  tbata  marked 

line  shall  prevail  over  one  which  was 

never  marked,  ih^ 

9 

MARRIAGE. 

What  evidence  of  marriage  is  deemed 
sufficient  to  entitle  the  vrilo  to  alhno- 
ny.    Purcelt  Y.  Ptweil,  3V 
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If  ARRIAGf  SETTLEMENT. 

A  marriagpe  settlement  on  a  wife  -with 
whom  the  huiband  had  long  lived  in 
a  state  of  fornication*  and  by  whom 
he  had  several  children,  will  be 
deemed  not  to  have  been  on  valua« 
ble  consideration y  but  voluntary  and 
fraudulent  as  to  creditors.  Green* 
hovf  v.  Cotfff*  and  othtrtp  485 


MARSHALLING  ASSETS. 

simple  contract  creditor  shall  re- 
ceive, out  of  the  real  assets  descended 
to  the  heirs  at  law»  as  much  as  lias 
been  paid  to  bond  creditors  out  of 
the  personal  assets.  Haydvn  v.  Goode 
etal.  460 


MAXIMS. 

1.  Hie  EnglUh  maxim  that  **  nuthm  ttm* 
put  eccurrit  regit**  has  been  adopted 
in  Virginia,  \n  ration  to  the  com- 
vionwealth.  See  Limit  atioiis. 
No.  1.  NimmoU  K^r  v.  The  Com* 
momoeaith,  57 

%  Under  the  influence  of  the  maxim 
**that  he  who  hath  done  iniquity 
shall  not  have  equity,**  a  m^rtgag^r, 
may  lose  his  equity  of  redemption,  by 
attempting  to  abscond  and  remove 
the  property  out  of  the  9tate,  for  the 
purpose  of  defrauding  the  mortgagee 
of  his  security.  See  Judgment, 
No.4>  Dabnnond  others  y»  Green f  101 

3.  Application  of  the  maxim  that  **  he 
who  seeks  equity  must  do  equity"  to 
the  case  of  a  plaintilT  being  both 
heir  and  administrator.  JS^tydon  v. 
Gr>0dettaL  460 


MESSENGER. 

Practice,  as  to  bringing  in  tiie  defendant, 
by  a  messenger,  to  answer  interroga- 
tories.   Brovsn,  Rives  Cr  Co.  v.  Wilson^ 

481 


MILLS. 

1.  An  inquisition  on  a  writ  of  ad  quod 

damnum,  in  a  mill  case,  having  found 
that  lands  of  T.  U.  deceased,  would 
be  overflowed,  and  a  summons  hav- 
ing issued  to  T.  C%  acting  executor 
and  trustee  of  the  decedent,  to  shew 
cause  whv  leave  should  not  be  given 
to  erect  the  mill;  and  T.  C  having 
appeared  and  contested  the  motion 
on  its  merits,  he  was  precluded  from 
afterwards  saying  that  lie  was  not 
legally  summoned  as  the  tenant  or 
proprietor  of  the  land.  Coieman  r. 
Moodj,  '      3 

2.  The  mentioning  in  the  writ  of  ad  quod 

damnum  a  certain  height  for  the  mill 
dam,  is  no  ground  for  setting  aside 
the  proceedings  at  the  instance  of  the 
opposing  party  s  notwitlistanding  no 
particular  height  was  specified  in 
the  order  directing  the  writ,         t^* 

3.  If  the  jury  find  that  a  certain  num* 

ber  of  acres  of  land  will  be  over- 
flowed '*  together  with  all  other  da- 
mages to  the  value  of  a  specified 
sum,"  it  is  special  enough,  and  will 
not  bar  an  action  for  any  damages 
not  foreseen  and  estimated  by  them* 

4.  An  order  of  court  grantine  leave  to 

erect  a  mill  is  valid,  though  no  order 
be  made  directing  payment  of  the 
damages  found  by  the  inquisition,  i^. 

5.  An  inquisition  in  a  mill  case  ought 

not  to  be  set  aside  on  the  ground 
that  the  jurors,  before  tliey  were 
sworn,  and  afterwards,  when  their 
verdict  had  been  agreed  upon,  but 
before  ihey  had  signed  it,  ate  and 
drank  moderately  at  the  expense  of 
the  applicant ;  no  corruption  appear- 
ing, and  the  opposite  party  having 
consented,  i&. 

6.  What  is  a  sufficient  setting  forth  in  the 

record  of  the  return  of  tlie    writ  of 
ad  quod  damnumf  ib* 

7.  See  Ad  Quod  Damnum,  No.  6. 

MISBEHAVIOUR  IN  OFFICE, 


METES  AND  BOUNDS, 

WTiat  shall  constitute  a  purchase  by.  See 
Joneses  Dsvitee9  v.  Carter,  184 

Vol,.  IV. 


1,  A  justice  of  the  peace  may  be  amerced 
and  removed  from  office  upon  an  in- 
formation against  him  in  a  superior 
court  of  criminal  jun^diciion,  for  mia» 

AC 
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behaviour  in  office.  The  Commw 
vfeahh  ▼.  Jlexmukr,  523 

?.  Being  intoxicated  with  fpiritaoui  U- 
qiiors,  while  in  the  discharge  of  hif 
official  dotieB,  Is  a  aofficient  tnisbe- 
havioar,  for  vhich  a  justice  of  the 
peace  ought  to  be  amerced  Mid  re- 
moved  from  office,  «^ 

3.  In  such  case  the  jtiiy'a  finding  the  de- 
fendant «*gtiiltv,'*f8  gafficient  to  au- 
thorize the  jfudgment  of  amotion 
fh)m  office ;  bat  no  ftirther  testimony 
is  admissible  before  the  court,  after 
the  jury  has  been  discharged,     ^  ib. 

MORTGAGE. 

1.  Under  cireumstances,  a  bill  of  sde, 
though  absolute  on  its  face,  wiU  be 
deemed  a  mortgage ;  the  true  ques- 
tion always  being  whether  a  pur- 
chase of  the  property,  or  a  loan  of 
money  or  Ibrbearance  of  a  debt  were 
intended. 

03*  In  this  case,  the  cffcumstances 
proving  the  UUof  sale  to  have  been 
intended  as  a  mortgage,  were  ga- 
thered  from  other  wntmes  and  acU 

of  the  parties.     Hahxy^  Crc.  v.  ^feeii, 
^  101 

a  A  mortgagee,  by  obtainmga  judgment 
at  law  for  his  debt,  and  purchasing 
the  mortgaged  property  under  execu- 
tion thereupon,  does  not,  in  general^ 
deprive  the  mortgagor  of  the  right  of 
redemption.  But,  if  such  judgment 
and  execution  were  upon  an  attach- 
ment  against  the  mortgagor,  as  an 
absconding  debtor,  attempting  to  de- 
fraud the  mortgagee  of  his  security 
by  removing  the  property  out  of  the 
sUte,  he  shall  not  be  permitted  to 
redeem,  under  the  iniuence  of  the 
maxim,  "that  be  who  hath  done 
iniqt^ty  shall  not  have  equity,"      i6. 

3.  A  bona  fide  mortgagee  of  a  tract  of  land, 
without  notice  of  any  eqmUWe  lien 
m  the  origHial  vendor,  (of  whom  the 
mortgagor  purchased,)  is  well  author* 
ixod  to  purchase  of  the  mortgagor  a 
release  of  the  equity  of  redemption, 
(even  after  notice  from  such  vendor,} 
ifi  consideration  of  any  just  claim  of 
his  upon  the  mortgagor,  originating 
before  such  notice  ;  but,  afUr  notice, 
'  the  lien  attaches  for  so  much  as  he  may 
have  actually  paid,  or  agreed  to  pay, 
for  siibh  release,  over  and  above  the 
cluims  for  which  the  mortgage  was 


lU 


talDen»  «id  wfaidi  orignidc^ 
the  notke.  Dkvo/  t-  Biih, 

See  VsaiDoa,  Na  1. 

4.  A  mortgage,  by  a  fkAer,  incfodiii^  a 
slave  belonging  to  his  infant  child 
who  is  deemed  a  purchaser  for  ralua- 
ble  consideration,  will  not  defeat  the 
right  of  the  child,  notwithstandisg 
such  child  resided  in  his  family*  and 
there  kept  such  slave,  over  wlioai  It 
exercised  every  act  of  ownerslii|i. 
JSraxion.  v.  Gaimee  and  othtre^        151 

See  PuRCHASBK*  No- 3. 

5*  All  deeds  of  trust  and  mortgages  wisl 
be  proved  by  three  witnesses,  or  ac- 
knowledged l^  the  party,  tod  re- 
corded wi^in  eight  mootba»  or  they 
will  be  void  aa  to  creditors  and  sub- 
sequent purchasers,  and  thgr  are  only 
vaud  as  to  such,  from  the  time  whea 
they  are  fully  executed,  yenm^ 
€r  Hokinson  v.   Tke  Mtonsej^Gemeral^ 

434 

6«  Securities  who  had  a  lien  on  the  pro- 
perty of  their  principal  by  inort£;age« 
but  which  was  defective,  it  being 
proved  by  two  witnesses  only,  were 
permitted  to  stand  in  the  place  of  the 
creditor  as  to  the  assets  oS  the  prin- 
cipaL  ^i/^r,  Oc  v.  A«ui^^rt«fi  sf «/.  436 

r.  A  mortgagee  cannot  be  compiled, 
in  order  lo  get  bold  of  the  mort^m^ 
subject,  to  go  into  an  account  ofthe 
personal  assets.    Pmu^^  v.  Paget  449 

g.  IVhere  land  has  been  so)d  under «  de- 
cree to  foreclose  a  aoortgage,  a  jufy 
will  beidirected  to  ascertain  whsl 
proportiou  the  value  of  the  dower 
estate  bore  to  that  in  remainder,  and 
the  sum  found  by  the  jury  will  be 
dech-eed  to  the  tenant  in  dowor  Pd- 
laM  et  al*  v/Urnktwamdei  al         4Si 

MOTHER. 

Construction  of  the  act  of  descents,  as  Is 
the  mother's  inheriting  the  estate 
from  aninfant  child,  on  whom  it  de- 
scended from  the  great  uncle  of  the 
infknt.    Oven  v.  Cbgbill  and  eiken, 

4sr 


MOTION. 

1.    SeeSOMKAtlTFBOCSm'DtKCS. 

$.  A  motion  isthepn^er  mode  of 
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an 


igthut  ao  ezeeutimi,  which 
is  issued  against  a  persoa  not  a  par- 
ty to  the  judgment  See  dfat§  and 
9ther4  y.  AUtt't  AdnCr^  393 

3w  A  decree  of  a  preceding  term  against 
A  defendant,  who  was  then  dead,  set 
aside  on  motion.  Booe  y.  Barber  et 
al.  439 

4k  An  answer  filed  by  an  infant  may  be 
amended*  on  motion,  when  he  attains 
his  age.  Wintton  v.  Camfbell^      4!77 

5.  An  orderfor  an  account  is  not  to  be 

made  oit  a  motion  as  of  course,  but 
ttpoa  a  hearing  only,  unless  the  par- 
ties consent.  CuttM^  and  Hl/e  y.  CttT' 
ter,  478 

6.  Objections  to  a  tcirr  facias  to  revive  a 

suit  cannot  be  made  on  motion. 
Vaughan  and  H'ifi  v.  WiUon^s  Ex'r* 

480 
*  T.  A  commission  to  examine  one  of  the 
defendants  as  a  witne$s  should  be 
awarded  om  the  motion  of  the  plain- 
tiff in  ohancery,  as  a  matte?  of 
course  I  saving  all  just  exceptions. 
Piainmlle  v.  Bnnm  end  tthertt      482 

8.  A  motion  to  be  admitted  as  a  defend- 

ant is  not  regular;  but,  in  case  of 
an  injunction,  if  it  appear  that  the 
person  makinji^  the  motion  is  interest- 
ed in  the  subject  of  controversy,  the 
court  will  order  €b€  injunction  to  be 
dissolved,  unless  the  plaintiff  will 
amend  his  bill,  and  make  him  a  de- 
fendant.  Harriion  y-  Morton,        483 

9.  After  a  bill  of  injunction  has  been  ta- 

ken for  confessed  for  want  of  an  an- 
swer, a  motion  will  not  be  received 
fVom  the  defendant  to  discharge  it 
as  having  been  improvidently  award- 
ed. TTurpint  AdnCr  of^met,  v.  Jef* 
ferwth  483 

10.  While  a  defendant  is  in  contempt,  no 
plea  or  demurrer  can  he  afdbmtted, 
out  upon  motion  in  open  court. 
Lane  v.  EU^ey^  504 

MUTUAL   ASSURANCE  SOCIETY. 

SeeCoaPORATXONS,  and  CurrieU  AdnCte 
T.  Mutual  Aemirance  Society,  293 


N 

KEW  TRIAL. 
L  If  a  cause  be  remanded  to  an  inferior 


court,  and  a  new  trial  direeleda  the 
superior  court  ipust  be  presumed  to 
have  thought  the  declaration  suffi- 
cient I  consequently,  on  the  new  trial, 
or  on  a  second  appeal,  no  exception 
can  be  taken  to  the  declaration. 
Ahirdoci,  ^c.  v.  ffemdon^e  Bx'r»t  20Q 

2.  If  a  superior  court  of  common  law,  in 

reversin|p  a  judgment  and  awarding 
a  new  tnal,  assign  the  reason  to  be 
that  certain  evidence  should  have 
been  received  on  the  former  trial* 
but  fail  to  direct  that,  upon  the  new 
trial,  such  evidence  shaU  be  received* 
the  court  of  appeals,  in  affirming  its 
^  judgment,  will  add  the  proper  di- 
'  rection  concerning  the  evidence. 
Brooki^t  Adm^rs  v.  Shelly  %  266 

3.  A  discovery  since  a  trial  at  law  of  new 

evidence,  which,  with  ordinary  dili- 
gence, the  party  might  have  baown 
and  obtained  in  time,  is  not  a  suffi- 
cient ground  lor  a  court  of  equity  to 
grant  a  new  trial.  Delima  v.  u/ot- 
selPe  Adm'r^  369 

4b  A  verdict  obtained,  at  U^»  on  the 
testimony  of  a  single  witness,  whose 
answer  (when  he  is  brought  into 
equity  on  the  ground  of  his  being  a 
partner)  is  clearly  contradicted, 
should  be  set  aside,  and  a  new  trial 
directed     Venlier  v.  Butne  Uf  Uume^ 

479 

NON-RESIDENTS. 

« 

1.  A  non-resident  of  a  state  sued  in  a 

court  of  such  state  has  a  right  to  re- 
move the  cause  to  (lie  circuit  court 
of  the  United  Stately  on  complying 
with  the  terms  prescribed  by  the  act 
of  congress.  See  State  Court, 
No.  X.    Mrofon  v.  Crippin  Of  Wiee, 

ITS 

2.  In  such  case  bond  and  security  may 

be  giveh,  though  the  defendant  hie 
not  personally  present,  ib, 

3.  A  bill  against  a  defendant,  not  an  in- 

habitant of  this  country,  and  having 
no  property  therein,  cannot  ])e  sus« 
tained.     Hopkirk  v.  Bridge*,         413 

4.  Practice  of  reviving  against  resident 

and  non-resident  defendants.  Duguid 
V.  Patterson,  .445 

5.  A  plaintiff  in.a  superior*court  of  chan- 

cery, not  being  an  inhabitant  of  this 
commonwealth  may  be  ruled  to  give 
security  for  the  costs  in  that  court ; 
but  not  for  costs  incurred  in  the  court 
ef  appeals,  f^om  which  tlie  snit  was 


»% 
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remtnded  far  fiwiher  proceedmsTs* 
Lambert  v.  Xe/»  4^ 

NOTICE. 

1.  The  reasonable  notice  which  the  la^ 
requires  uiion  taking  depositions 
must  depend  upon  circumstances. 
See  Depositions,  No.  1.    Coleman 

V.  Moodjt  ^  1 

%  An  executor  must,  at  his  peril,  take 
notice  of  a  judgment  against  his  tes- 
tator, in  what  court  soever  it  may 
have  been  rendered.  See  Execu*' 
TORS  and  Administrators,  No.  2% 
J/immo**  £x'r  v.  'I'he  Commonwealth, 

3.  A  bona  fide  mor^agce  of  a  tract  of 

land  wjthout  notice  of  any  equitable 
Ijen  in  the  original  vendor,  (of  whom 
the  mortgagor  purchased,)  is  well 
authorized  to  purchase  of  the  mort- 
gagor a  release  of  the  equity  of  re- 
demption, (even  after  notice  from 
the  vendor,)  in  consideration  of  any 
just  claim  of  bis  upon  the  mortga- 
gor, originating  before  such  notice ; 
out  after  notice,  the  lien  attaches  for 
so  ir.uch  as  he  may  have  actually 

{>aid,  or  agreed  to  pay,  for  such  re- 
ease,  over  and  above  the  claims  for 
which  the  mortgage  was  taken,  and 
which  originated  before  the  notice. 
Duval  V.  Bibb,  113 

See  Vendor,  No.  1. 

4.  Actual   notice  of  a  parol  ac^eement 

between  a  vendor  and  vendee,  (by 
virtue  of  which  the  vendor  continued 
to  live  on  the  land,  and  was  to  retain 
possession  until  the  contract  on  the 
part  of  the  vendee  should  be  fully 
complied  with,)  gives  the  vendor  an 
equitable  lien  against  a  purchaser 
liaving  such  notice  ;  notwithstanding 
his  own  conveyance  was  by  a  deed 
of  absolute  bargain  and  sale,  ib. 

See  LiBK,  No.  2. 

5.  A  bona  fide  pur*.hascr,  without  notice 

of  the  existence  Of  any  consideratiori 
other  than  that  mentioned  in  the 
deed  under  which  his  vendor  claims, 
is  not  to  be  affected  thereby ;  but  the 
law  is  othf^rwise  as  to  a  purchaser 
with  notice,  f'A. 


ded  paK  of  his  ixtont  in  tite  statea  and 
part  out,  is  hisuificieiit.  i^kaf/mam 
▼•  ChapmMn^  426 

7'  One  month's  previous  notice  to  tlK 
opposite  party,  or  his  counsel,  is  re* 
^ouisite  where  objections  are  made 
ior  want  of  proof'^of  any  Toocber  tm 
which  a  commissioner  fbnnds  an  item 
in  his  account ;  such  objection  net 
having  been  made  before  the  cooi- 
missioner  himself.  MeatPw  Es^rt  r. 
Wituton  et  ai,.  490 

8.  Where  an  order  for  an  accocmt  is  pro- 
per, it  should  not  be  directed  in  vaca- 
tion, without  notice  to  die  adierse 
party,  or  his  counseL  Qctti^g  tmd 
Wije  V.  Carter,  479 

NUISANCE. 

A  court  of  equity  ouffht  not  to  inter- 
pose in  the  case  of  a  nuisance,  ex- 
cept where  the  law  would  not  afford 
an  immediate  nor  an  adequate  retne* 
dy,  until  irreparable  ipj^ixf  in%iit  be 
done.    WingfieidW'Cnmhmm,        474 


OCCUPATION. 

See  Use  and  OccurxTiov. 

OFFICE. 

1.  A  justice  of  the  peace  may  be  smei^ 
ced  and  removed  from  office*  upon 
an  information  against  him  in  a  su- 
perior court  of  criminal  jurisdietian 
for  misbehaviour  in  office.  7^  £bai- 
momvealtk  v.  Alexander,  532 

2.  Being  intoxicated  with  spirituous  li- 
quors, while  in  the  discharge  of  his 
official  duties,  is  a  sufficient  misbe- 
haviour, for  which  a  justice  of  the 
peace  ought  to  be  anierced  and  re- 
moved from  office,  ib, 

3.  In  such  case  the  jui^'s  finding  the  de» 
fendant  "  guilty,"  is  sufficient  to  au^ 
thorize  the  judgment  of  amotioQ 
from  officci  ib 


OFFICE  JUDGMENTS. 


See  Eq,uitt»  Not  5* 

6, -A  notice  to  take  depositions  given  te 

,  the  overseer  of  the  party,  who  rcsi-    A  general  demurrer  is  an  issuable  pk^, 
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trfaidi  ought  to  be  receiTed  for  the 
purpose  of  setting  aside  an  office 
judgment.  i^mcY-Orifin,  277 

OMISSION. 

Al^iottgh  in  eommitting  a  nuncupative 
wiU  to  writingf  wiUiin  six  days  from 
the  speaking  of  the  testamentary 
.  words,  a  distinct  and  independent 
part  thereof  b^  omitted,  the  residue 
of  the  will  is  not  thereby  Titiated. 
Mark*  and  Wife  r.  Bryant  and  IVife, 

91 


ONUS  PROBAND  I. 

See  AccouwT^  No.  2.     NimmoU  JTVr 
T.  The  Commonmeaithf  57 

OPEN  ACCOUNTS. 

The  act  of  1792,  (1  J^ro.  Code,  p.  167.  s. 
56.)  which  makes  it  the  duty  of  the 
court,  in  actions  against  executors 
or  administrators  on  open  accounts, 
to  expunc^  such  items  as  appear  to 
have  been  due  more  than  5  years  be- 
fore the  death  of  the  testator  or  in- 
testate, applies  to  accounts  existing 
before  the  1st  €tf  October,  1795,  when 
that  act  took  effect ;  (see  1  Jfev.  Code, 
c.  150.  p.  293. ;)  but  it  relates  only  to 
open  accounts,  and  does  not  extend 
to  settlements  or  assumptions; 
therefore,  the  plaintiff,  to  take  his 
case  out  of  the  act,  may  give  in  evi* 
dence  an  auumfit  of  the  testator  or 
intestate,  withm  5  years,  to  pay  a 
stated  balance.  Brooke^e  AdnCrs  v. 
BheUy,  266 


PARTIES. 


1.  The  venoec  or  his   legal  representa* 

tives,  ought  to  be  parties  lo  a  suit  in 
chancery,  brought  by  the  vendor 
against  a  subsequent  purcha^er«  to 
recover  a  balance  alleged  to  be  due 
from  the  vendee.     Duval  v.    Bibb, 

115 

2.  A  motion  to  be  admitted  as  a  defend- 

ant is  not  regular ;  but,  in  case  of  an 
injunction,  if  it  appear  that  the  per- 
son making  the  motion  is  interested 
in  the  subject  of  controversy,  the 
court  will  order  the  injunction  to  be 
dissolved,  unless  the  plaintiff  «vill 
amend  his  bill,  and  mftke  him  a  de- 
fendant. Marriton  v.  Morton^  48S 
S.  After  publication  of  depositions,  and 
the  cause  set  down  for  hearing,  the 
original  bill  cannot  be  amended  by 
making  new  parties,  or  charging  a 
new  fact;;. but  a  supplemental  bill 
may  be  offered.    Fleatante  v.  Log€m, 

489 

* 

PARTITION. 

Where  two  joint- tenants,  of  full  age»  and 
labouring  under  no  legal  disability, 
make  partition  of  a  tract  of  land,  by 
deed,  according  to  an  old  survey, 
(both  being  equally  ignorant  of  its  ac- 
curacy, and  no  fraud  or  misrepresen- 
tation appearinj^,)  such  division,  how- 
ever unequal » will  be  binding  on  them 
and  their  assigns.  Jone^U  Devi^eee 
V.  Carter,  184 

PARTNERS. 

In  a  settlement  of  accounts  between 
copartners,  the  books  of  the  copart- 
nery are  admissible  evidence,  aAd 
vouchers  for  every  item  need  not  be 
produced.  Bridhoutt  v>  Hunter, 
Banie  ^  Co.  36^ 


PAROL  EVIDENCE. 

The  word  increase  (without  the  word 
yiffttre  prefixed)  in  the  bequest  of  a 
female  slave,  is  ambiguous ;  and,  if 
the  intention  of  the  testator  in  using 
it  cannot  be  ascertained  from  the 
whole  will  taken  together,  parol  evi- 
dence is  admidsible  to  explain  it.  Re^ 
no**  Mx*rs  V.  Davis  and  JJ^/c,         288 


PARTNERSHIP. 

partner  having  withdrawn  from  a 
mercantile  company,  and  being  after- 
wards erroneously  included  in  a  suit 
against  a  new  company  formed  by  the 
other  partners,  may  be  relieved  in 
cc^uity  against  a  judgment  therein  ob- 
tamed,  upon  the  ground  that  one  of 
the  company  prevented  his  making 


574 
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defence  at  \kWt  hf  sQurinr  him  the 
matter  should  be  adjusted.  Lee  r. 
Bairdet  at.  453 

PATENT  FOR  LAND. 

« 

A  patent  for  land,  granted  by  m  tWier 
state,  is  owe  of  th<Me  poWie  acts  to 
vfiich  every  other  state  is  bound  to 
gi^e  MX  ikith  and  credit,  under  the 
cointitution  of  the  IMied  Staietf 
l9ietefere,  the  Talidity  of  such  patent 
cannot  be  cdlatefally  drawn  in  ques* 
tiOR  in  the  courts  of  any  other  state, 
<m  the  sQggestton  that  the  survey  on 
'  wfaidh  it  was  ftmnded  was  a  forgery. 
Jdnafy  T.  FoKtainet  146 

PAYMENTS. 


Wl^ti  the  proper  mode  of  calcnlating 
interest,  where  partial  payments 
%aTC  been  made.    Lighrfoot  v.  frice^ 

431 


PAWN. 

K  t1Mif,fiee  of  goods  may  dispose  of 
them  hi  the  way  of  trade,  but  he 
«aan9t  pawn  them  fbr  his  own  bene- 
fit, so  as  to  devest  the  property  of  the 
coiisigtior.^  in  this  case,  the  facts  be- 
ing tjear,  'the  consignors  (the  plain- 
ftm)  are  not  to  be  turned  round  to 
m  court  of  law,  but  a  decree  may  be 
catered  in  their  favour  st  once 
Against  the  pawnees.  Skinner^  Co. 
V.  Dodge  6f  Cebi  et  ai.  432 

PENDENTE  LITE. 

Bractiec  where  the  appellees  took  posses* 
tion  of  the  property  belonging  to  the 
intestate  of  the  appellant,  pending 
the  suit  Wright  v.  Wright  et  ai.   4& 

PERSONAL  PROPERTY. 

1.  If  personal  property  be  bequeathed,  as 
well  as  real  estate  devised  to  the  wi. 
dow»  the  whole  of  such  bequests  and 
devises  being  averred  to  be  hi  lieu  of 
dower,  her  entering  on  the  real  es- 
tate is  sufficient  to  shew  her  election 
to  take  the  jointure  ;  and  in  plead- 
ing, it  is  not  necessary  to  state  that 

5 


she  received  the  penonal  pwpcrty 
also.    Amhler  ami  Wife  v.  Kertm,  35 

f.  In  suits  to  sirijject  to  the  p^VMot  of 
debts,  lands  in  the  possession  of  heirs, 
the  constant  course,  where  there  is  no 
specific  licnn,  is  first  to  'take  an  ac- 
count of  the  personalVssets.  JfJLaad 
V.  Reberte  tmd  -ctkertt  44S 

S.  But  a  mortgagee  caimot  he  cospclied, 
in  order  to  get  hold  of  the  mortgaged 
subiect*  to  go  i»io  an  acco— t  «f  the 
personal  assets.    /ViMm  y.P^ge^  449 

4.  In  &  suit  by  husband  and  wife,  te  the 

recoverv  of  personal  properhr  in  het 
nght,  ir  the  husband  dies,  me  right 
survives  to  her;  and  on  her  deadi 
the  suit  should  not  be  revived  in  the  - 
name  of  his  administrator.  VoMgham 
et  ttx.  V.  Wiltont  453 

5.  A  simple  contract  creditor  shaD  re* 

ceive,  out  of  the  leal  assets  descend- 
ed to  the  heirs  at  law,  as  much  as 
has  been  paid  to  bond  cn^Iitors  out 
of  the  personal  assets.  Mq^d^m  t. 
Goode  et  ai,  460 

6b  Though  it  is  m  matter  oTooorse  lor  itl 
remunder-man  of  peraoRal  chftttels 
to  file  a  bill  against  tenant  for  life, 
for  an  account  and  tnv^itory  of  the 
property,  yet  the  court  wiU  not  rule 
the  tenant  for  life  to  give  security  to 
have  the  property  forthcoming  at  his 
death,  unless  thei«  appear  some  dan- 
ger of  its  he\n^  wasted  or  pwt  out  of 
the  way.  J^iHrtimer  t.  ^iMtm  amd 
Wife,  503 

PLAINTIFF. 

X.  A  court  of  ec^utty  witi  award  an  injunc- 
tion to  assist  an  execution  levied  on 
tobacco  in  a  public  wa^eltouse,  vpon 
condition  that  the  plaintiff  wiU  con- 
sent to  a  sale  of  the  tobacco  and  a  de- 
posit of  the  proceeds  in  the  bank- 
Oggy.  Randolph  and tahere,  445 

S.  A  verdict  at  law  against  a  party  is  no 
bar  to  a  decree  in  his  favour.  If  be 
be  brought  into  chancery  by  the  ad- 
verse party :  otherwise,  if  he  were 
the  plamtifr in  equity,  ycnce  v.  5^p«ct, 

447 

3.  A  commission  cannot  issue    at  the 

instance  of  a  defendant  to  esamiqe 
the  plaintiff  as  a  witness  in  the  cause. 
Roi9\,  Carter,  .  488 

4.  A  plaintiff  in  replevin  may  avail   bin- 

self  of  a  set-off,  on  the  same  princi- 
ple that  a  defendant  may  prove  dis- 
.   counts  in  any  other  suit.      NicoinK 
&  ffeth  V.  Hancock  and  mlynx,       491 
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5.  Tlie  fc'iiy  ftBoMed  hy  a  decree  against  to  plead  df  now,  ii  Ihey  omit  to  avaU 

an  absent  defcfidaot,  wHhin  which  themselves  of  the  death  of  the  plain- 

he  might  shew  cauae  against  it»  hav-  tiff,  btit»  on  the  contrary,  admit  thai 

iog  eipired,  the  pkintin  is  entitled  certain    persona    are  his  surviving 

to  the  benefit  of  the  decree,  without  partners,  and  go  to  trial  without  ask- 

giving  the  aeeurity  originally  requi-  ing  permissioa  to  plead' <i!r  ao«o,  thejr 

red  by  it    i?M#  v.  Juttin,             50^  are  precluded  from  making  the  ob- 

,  jectiou  after  verdict.    MurdccifCt€4 

PLEADING*  ^*  HerndwC*  £x^rsp                         200 

9.  It  is  settled  under  ouJ^act  of  aasewbly, 

c.      .^                 vT     1    TA             VT     1  (I  -^^^  Code,  c.  66.  8.  40.  p.  80.)  that 

See  JoiHTWRX.  No.  1.  Dowkr.  No.  1,  i  plea  and  demurrer  at  the^ami  thne 

1.  In  pleading,  it  is  not  necessary  to  set  to  the  whole  declaration,  are  admia- 

forth  the  whole  of  a  will,  but  only  gjble.    Sjvie  v.  Griffiih                  277 

(he  substance  of  so  much  thereof  as  IQ.  a   general  demurrer  is  an  issuable 

relates  to  the  point  in  question.  Am*  plea,  whicli  ought  to  be  received  ^ 

bier  and  Wife  v.  Norton,                   23  the  purpose  of  setting  aside  an  office 

2,  In  averring  a  jointure  iii  bar  of  dower,  judgment,                          '             ik* 

the  failure  to  state  in  the  nlea,  that  11.  in  debt  on  bond  with^  collateral  coo- 

the  husband  "  being  seised  in  fee  of  dition,  an  assignment  of  a   breach 

the  premises"  made  the  jointure,  is  commencing   "  and   whereas,"   fcc 

Bot  a  substantial  defect,  nor  sufficient  and  continuuig  by  way  of  recital   ta 

to  authorize  the  reversal  of  a  judg-  the  end,  without  any  direct  avtrmentj 

ment  for  the  tenant,  the  demandant  is  insufficient,  and  such  error  ia  htu, 

having  failed  to  assign  it  as  a  cause  on  general  demurrer,                       i*, 

of  demurrer,                                   *3.  12,  When  a  plea  is  set  down  for  argu- 

3*  In  such  plea  it  is  not  necessary  to  state  ment,  the  cause  must  be  put  on  the 

expressly  that  the  jwnture   was  to  court  docket.    BiU  v.  Greeth       448 

take  effect  in  possession  immediately  1$.  Objections  to  a  ecirefaciat  to  revive  a 

on  the  death  of  the  husband,  or  that  suit  cannot  be  made  on  motion :  it 

it  was  determinable  by  such  acU  on*  ahould  be  by  plea  xa  deinunw,  wikia 

ly  as  would  forfeit   the    dower  at  stthe  hearing  the  par^  do  not.enti- 

eommon  law  ;  it  being  incumbent  on  tie  biauelf  to  revive.    Vm^hm  mi 

the  demandant  (in  replying)  to  shew  wtfe  v.  WilMiCe  Ex'r^                  4«0 

that  any  intervening  esUte  exisUd,  14  a  plea  to  the  jurisdiction  of  a  aupe- 

or  that  the  jointure  was  aubiect  to  riercourt  of  chancery,  tha)t  a  suit  for 

any  condition  other  than  the  law  im-  the  same  maUev,  is  dc^nding  is  «n 

r»ae8  on  a  dowresa,                       »*.  inferior  court,  is  proper,    ypimtun^w. 

personal  property  be  bequeathed,  ^o„^  and  otkere^                  4r€.  48r 

aa  well  as  real  esUte  devised  to  the  15.  While  a  defendant  is  in  contempt,  ne 

widow,  the  whole  of  such  bequests  plea  or  dejnurrer  can  be  admitted, 

and  devises  being  averred  to  be  in  but  upon  motion  in  open  court.  Lane 

lieu  of  dower,  her  entering  on  the  y.  EUzejt                                      504 

real  estate  is  sufficient  to  shew  her  16.  A  defendant's  beinff  in  eontcmpttothe 

efection  to  take  the  jointure ;  and  in  first  proceas  of  the  court  is  not  a 

pleading,  it  is  not  necessary  to  state  contempt  to  the  decree,  and  forma 

that  she  reoeived  her  personal  pro-  no  objection  to  his  pleading  to  m 

perty  also,                                        ib,  fche  jofide  brought  to  revive   that 

5.  In  pfeading  a  jointure  in  bar  of  dower,  decree,                                            ib, 

it  is  not  necessary  to  specify  the  name  17.  a  defendant  may  plead  to  a  ech^fa- 

ol' the  county  in  which  the  jointure  ciat  brought  to  revive  a  decree  which 

land  lies;  provided  the  locality  and  was  Obtamed  against  him  byde&ult» 

identity  of  the  land   be  described  that  the  original  contract   was  usu- 

with  reasonable  certainty,              ib.  ^    rious,                                               ib* 

6.  See  Declaration,  No.  1.    Butter^*  18.  A  defendant  afler  an  order  for  an  ac- 

£x*r  V.  Waiiace,                            82  count,  may  move  to  set  it  aside,  and 

r   See  Covenant,  No.  2.                   ib,  file  his  answer,  on  paying  the  cost* 

8.  Where  a  suit  would  have  abated  by  the  which  mav  have  accrued  be€:>re  tlie 

death  of  the  plainuff,  and  the  de-  commissioner*     JLindtay  v.  Campbeli 

fendants  might  have  bf  en  permitted  &  Wher^cr  and  others,                     505 
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PLEAS. 

!•  It  is  settled  under  our  act  of  assembly, 
0  I^ev.  Code,  c.  66.  s  40.  p.  80,)  that 
a  plea  and  demurrer,  at  the  same 
time,  to  the  whole  declaration  are 
admissible.     Syme  ▼.  Oriffin,        277 

2.  A  general  demurrer,  is  an  issuable 
plea,  which  oug^ht  to  be  received  for 
the  purpose  *bf  setting  aside  an  office 
judgment,  U> 

POSSESSION. 

1.  To  prevent  length  of  time  from  barring 

a  claim,  on  the  ground  that  ihe  pos- 
session of  the  defendant  was  fiducia- 
ry»  such  possession  must  have  been 
fiduciary  as  to  the  plaintiff,  or  those 
imder  whom  he  claims:  its  being 
fiduciary  as  to  any  other*  person,  is 
not  sufficient.  Spottxoood  v>  Dan- 
dridge  and  others^  139 

2.  An  executor  having  delivered  certain 

•laves  to  legatees,  as  their  property 
under  the  will,  the  act  of  limitations 
'  runs  in  their  favour  both  at  law  and 
in  equity,  notwithstanding  a  subse- 
quent action  of  detinue  afifainst  him 
for  other  slaves  held  by  Uie  testator 
in  the  same  right,  ih, 

3.  Under  what  circumstances  a  child  be- 

ing a  purchaser  of  a  slave,  will  be 
considered  as  retaining  possessiouy 
thougli  residing  in  its  father's  family, 
and  there  keeping  such  slave.  See 
PvRCUASBR,  No.  3.  Braxton  v. 
Gainet  and  other $,  151 

.     PRACTICE. 

1.  A  palpably  fHvolous  bill  of  exceptions 

will  not  prevent  an  appeal  from  being 
taken  up  as  a  delay  case :  but  if  the 
point  be  in  any  deg^e  doubtful,  it 
is  otherwise.     Fox  v.  Govan,        156 

See  Delay  Case. 

2.  Tlie  chancellor  on  dissolving  an  injunc* 

tion,  ought  not,  at  the  same  time,  to 
dismiss  the  bill,  without  the  com- 
plainant's consent.  SeelNjuNCTiONt 
No  1.     aicvt  v.  Taylor,  159 

3.  Bond  and  security  for  complying  with 

the  requisitions  of  the  act  of  congress 
on  removing  a  cause  from  a  state 
court  to  the  circuit  court  of  the  Un^ 
ted  Stiites,  may  be.  giv^n,  though  the 


defendant  be  not  aenotuSlf 
Brown  y,Crippui  &  Wm,  Vn 

A.  The  court  of  appeals  will  direct  their 
elerk  to  grant  a  certificate  of  their 
judgment,  during  term  time*  if  it  be 
absolutely  necessaiy  to  attain  the  jus- 
tice of  the  case,  A. 

5.  If  a  superior  court  of  common  law.  is 

reversing  a  judgment  and  awarding 
a  new  trial,  assign  the  reason  to  be 
that  certain  evidence  should  have 
been  received  on  the  former  trial, 
but  fail  to  direct  that,  upon  the  new 
trial,  such  evidence  shaObe  received, 
the  court  of  appeals,  in  affirming  its 
jud^ent,  will  add  the  proper  di** 
rection  concerning  the  e^/idence. 
Brooke**  Adm*r9  v.  Sheiiy,  266 

6.  It  is  settled,  under  our  act  of  assembly, 

(1  jffcv.  Code,  p.  8a  c.  66.  s.  4a,)that 
a  plea  and  demurrer  at  the  same 
time  to  the  whole  declaratk)D,  aread* 
missible.    Syme  v.  Grifin,  ZTJT 

7'  A  general  denmrrer  is  an  issuable 
plea,  which  ought  to  be  received  for 
the  purpose  of  setting  askle  an  office 
judgment,  iS» 

S,  In  debt  on  bond  with  cottateral  condi- 
tion, an  assignment  of  a  breach, 
commencing  ''and  whereas,**  Slc. 
and  continuing  by  way  of  recital  to 
the  end,  without  any  direct  aver- 
ment, is  insufficient ;  and  such  error 
is  fatal  on  general  demurrer,         ik. 

9.  If  one  of  two  co-executors  direct   an 

appeal,  writ  of  error,  or  empertedeoit 
originally  granted  to  them  both,  to 
be  dismissed,  the  other  may  promd 
without  him,  and  since  both  are  be* 
fore  the  court,  an  order  of  severioce 
may  be  made  without  a  summons* 
Seno't  £x^r»  v.  Davi*  and  Wife,    288 

10.  In  an  action  against  several  defend- 
ants, the  capiat  being  executed  on 
part  only,  who  appeared  and  defended 
the  suit,  and  a  discontinuance  as  to 
the  rest  having  taken  place,  by  a 
failure  to  take  out  further  procca 
against  them,  a  Judgment  against 
the  defendants  m  general  terms 
must  be  understood  as  against 
those  only  who  appeared,  notwith- 
standing the  declaration  cliarged 
them  aU  as  *'  in  custody,**  fiic*  and 
the  caption  of  the  entry  of  the  judg- 
ment in  the  order  book  mentioned 
the  names  of  aU.  Mo9»  and  etAenv. 
MofU  Adtn'r^  29S 

11.  Where  there  was  an  action  on  a  joint 

and  several  bond  against  six  obligors. 


INDEX  TO  THE  PRINXIPAL  MATTERS- 


577 


anfl  the  capias  (which  waa  a^inst 
them  all)  was  executed  on  two  only, 
it  was  held  that  the  plaintifT  was  not 
bound  to  sue  out  further  process 
against  the  rest,  but  might  take  judg- 
ment against  those  two.  In  such 
c^e»  it  seems  indifferent  whether 
the  declaration  be  against  those  two 
only,  or  against  all  named  in  the  writ, 
provided  the  bond  be  properly  de- 
scribed. Mo9s  and  other*  v.  Mott*i 
Adm\  293 

12.  If  the  clerk  of  an  inferior  court  mis- 
conceire  a  judgment,  and  issue  exe- 
cution against  any  person  not  proper- 
ly a  party  thereto,  the  remedy  is  not 
by  iupertedea*,  or  writ  of  error,  but 
by  motion  to  quash  the  execution ; 
and  if  such  motion  be  overruled,  sn 
appeal  may  be  taken  to  the  court  of 
error,  or  application  may  be  made  for 
a  writ  of  error,  or  *upersedea*t  to  the 

'  order  overruling  such  motion,        ih. 

13.  Affidavits  filed  in  support  of  a  bill 
(there  being  no  proof  of  notice)  ought 
not  to  be  regarded  as  testimony  in 
the  cause,  unless  it  appear  in  the  re- 
cord that  they  were  r^ad,  either  by 
consent  of  parties  or  without  opposi- 
tion, when  such  opi)osition  might 
have  been  made.  Braxton  v.  Lee^s 
Seirt,  376 

14*  It  should  appear  that  defendants  in 
chancery,  against  whom  a  decree  is 
entered,  had  answered  the  bill,  or 
stood  out  process  of  contempt ;  and 
if  this  be  omitted,  a  bill  of  review 
may  be  filed  on  the  ground  of  error 
upon  the  face  of  the  decree,  i&. 

15^  In  a  decree  against  infants,  time  should 
be  given  them  to  make  objections, 
aHer  attaining*  their  full  age,  i^. 

16.  When  exceptions  to   depositions,  ta- 

ken after  a  cause  is  set  for  hearing, 
may  be  made.    Foster  v.  Sutton,  401 

17.  A  scire  facias  to  revive  a  suit  in 
chkncery  must  be  served  by  the  she- 
riff or  other  officer.     Anonymous t  Af)\ 

13.  An  attachment  to  enforce  a  decree, 
pronounced  against  a  person  who 
was  out  of  the  commonwealth,  can- 
not be  awarded  against  him  after  his 
return,  until  twelve  months  have 
elapsed  from  the  time  of  service  of  a 
copy  of  such  decree.  Eorton  v.  JSTor- 
ton,  403 

,  19.  Rules  as  to    amending  answers   in 
chancery.     Liggon  v.  Smith,        405 
SO.  Exception  to  the  general    rule  that 
reports  of  commissioners  must  lie 
till  the  next  term  after  that  to  which 
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they  arc  returned.     Chevj  v.  Btver/ey 
et  al  409 

21.  After  a  cause  has  been  argued,  a  com- 
mission to  take  depositions  cannot 
be  obtained,  but  upon  afRdavjt  of 
the  paily,  and  by  special  order  of  the 
court  for  that  purpose.    Jnonymoust 

409 

22.  Rules  of  practice  in  reviving  suits, 
and  taking  accounts  before  a  com- 
missioner.    Anonymous,  410 

23.  Practice  as  to  reviving,  where  the 
plaintiff  dies,  and  there  are  absent 
and  home  defendants.  Tates  v.  Payne 
et  aL  412 

24.  A  copy  of  the  record  must  accompa- 
ny every  application  for  a  certiorari. 
Triplett  V.  Tyler,  413 

25.  If  an  answer  contain  impertinent  or 
scandalous  matter,  it  will  be  referred 
to  a  commissioner  to  expunge  such 
matter  at  the  costs  of  the  party  filing 
the  answer.      Mason  v.  Mason  et  al, 

414 

26.  A  person  having  a  suit  at  law  depend- 

ing on  an  appeal,  and  bringing  a  bill 
for  relief  as  to  the  same  subject  mat- 
ter, will  be  compelled  to  make  an 
election  in  which  court  he  will  pro- 
ceed.    Gibbs  V.  Perkinson^  415 

27.  In  a  bill  for  an  injunction,  where  relief 

mi^ht  have  been  had  at  law,  the 
plaintiff  must  state  why  he  did  not 
defend  ^mself  at  law.  Tancey  v. 
Fenwck,  423 

28.  An  interlocutory  decree  being  affirmed 

in  the  court  of  appeals,  does  not 
change  its  terms,  but  it  remains  to 
be  executed  in  tlie  court  of  chan- 
cery, in  the  same  manner  as  before 
the  appeal.     Wilson  v.  Triplett,    433 

29.  In  what  manner  an  attachment  for 
not  performing  a  decree  of  the  court 
of  chancery  ought  to  be  executed. 
Lane  ▼•  Lane,  «  ,437 

30.  A  decree  of  a  preceding  term,  against 

a  defendant  who  was  then  dead,  set 
aside  on  motion.  Hooe  v.  Barber  et 
aL  439 

31.  On  what  terms  the  answer  of  a  de« 
fendant,  against  whom  there  has 
been  a  decree  as  an  absentee,  may 
be  received,  ib. 

33.  How  subpanas  on  foreign  attachments 
should  be  endorsed.  Sjnith  v.  Jenny 
et  al.  440 

33.  How  to  proceed  in  introducing  viva 
voce  evidence  at  the  hearing  of  a  suit 
in  chancer}'.  Emerton  v.  Berkley  and 
Stone,  441 

34.  Practice  as  to  executing  attacbmcatii 
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to  compel  an  appearance.     Watt***  any  voucher,  on  vludi  a 

Ex'rs  V.  Robertson^                         AA2  er  founds  an  item  in  bia  accouaC^ 

3.1  Proceedings  on  decrees  nitiy           ib-  to  be  made.    ^€ad*t  Mx*r$  v.    IFi»- 

36.  How  decrees  on  foreign  attachments  tton  and  othtrt,                                450 

should  be  entered,                          i6,  49*  A  motion  for  an  accouft  it  irr^^nlar; 

37-  In  suits  to  subject  to  the  payment  of  it  should  be  for  a  decree,  whicli,  if 

debts,  lands  in  tbe    possession    of  the  court  Cannot  enter  wtthoat  an  ae- 

heirs,  the  constant  course,   where  count,  it  will  direct  one.    Malnftot^* 

there  is  no  specific  lien,  is  first  to  £x*rt  v.  Potiard^                            491 

take  an  account  of  tlie  personal  assets.  50.  Practice  where  tbe    appellees  toek 

M*L'oud  V.  Robertg  and  others,      443  possession  of  the  pcop^ty  beloBgiag 

38.  Practice  of  reviving  against  resident  to   the   intestate  of  the    appeOanft 

and  non-resident  defendants.     />u-  pending  tbe  suit      Wright  v.  Wrigln 

gttidv.  Patterson,                            445  et  at-                                                  452 

3D.    A  commissioner's  report  under  an  51«  An  injunction  in  favour  of  an  execo* 

order  made  when  the  representatives  tor  or  administrator,  on  the  gnoond  of 

of  a  deceased  party  were  not  before  a  deficiency  of  assets,  should  not  lie 

the  court  will  be  set  aside,              U>.  perpetual ;  but  only  until  assets  shall 

40    A  report  shewing  a  balance  due  from  come   to    his  hands   to  satisfy  ^e 

a  defi^ndant  is  nbt  a  sufficient  gpnound  judgment,  or  any  part  thereof^  le- 

for  an  orclcr  directing  tlie  money  to  iening  to  the  creditor  libertj    to 

be  brought  inta  court.    I'he  plaintiff  shew  such  assets  by  a  scire Jiaatts  at 

should  proceed  to  a  decree  which  he  law.    Haydon  v.  Goode  et  aL          46D 

may  enforce  by  the  usual  process.  52.  A  creditor  admitted  a  part^  plaintii^ 

Campbell  v.  Braocton  and  others f    446  for  the  purpose  of  obiaimng'  a  pro- 

41.  Rule  as  to  taking  tlie  account  of  a  portion  of  an  equitable  fimd*  may,  on 
party  as  evidence  against  liim.  yones  *  filing  his  bill,  at  once  prove  his  claim 
V,  yonest                                       44r  before  a  commissioner,  (to  whom  the 

42.  A  verdict  at  law  against  a  parly  is  no  subject  generally  has  been  referred,} 
bar  to  a  decree  Th  his  favour,  if  he  is  without  waiting  until  the  cause,  as 
brought  into  chancery  by  the  ad-  to  liim,  shall  have  been  set  ibr  hear- 
Verse  partr  :  otherwise,  if  he  were  ing  in  the  usual  course  of  the  court, 
the  plainlilf  in  equity,                       ib.  Anderson  v.  Jnderson  and  others,    4S^S 

43.  Where  a  plea  is  set  down  for  argu-  53,  Afler  special  demurrer  to  a  bill,  the 
ment,  the  cause  must  be  put  on  the  plaintin  may  have  lea^T  to  amend  on 
court  docket.     Itiil  v.  Green,    '    448  payment  of  costs.     Mosey,  King,  V5 

44.  If  a  party  have  an  account  taken  as  to  54.  Practice  where  the  plaintiff  b  pro- 
a  subject  before  decided  by  the  ceeding  in  a  superior  court  of  chan- 
court  m  the  same  cause,  so  much  of  eery,  and  on  the  equity  side  efacoon- 
the  report  will  be  at  his  own  costs.  ty  court  for  the  same  cause  of  action. 
Corbin  v.  Beverley  and  others,        448  Johnston  v.  Bower  and  others,         475 

45.  A  report  made  while  a  cause  stood  (XT  See  the  same  case,  fiostea,  p.  487 
dismissed,  and  before  it  was  reinsta-  55w  On  a  biU  taken  as  confessed,  tbe 
ted,  will  be  recommitted.  WiUintn'  plaintiff  cannot  obtain  a  final  decree, 
son  v.  Childress,                             449  without  filing  his  documents  and  pro- 

46.  A  mortgagee  cannot  be  compelled,  in  ving  his  case.    Anonynums,          47^ 

order  to  get  hold  of  the  mortgaged  56^  An  answer  filed  by  an  infant  may  be 

subject,  to  go  into  an  account  of  the  amended^on  motion,  when  be  cttaiiis 

personal  assets.     Patton  v-  Page,  449  his  am.    Winsfm  r.  Cam^tbeO,     477 

47.  Where  an  infant  is  decreed  to  do  any  57.  An  oraer  for  an  account  is  aot  to  be 
act,  he  must  have  six  months  allow*  made  as  of  course,  but  upoa  a  bear* 
ed  him  after  he  attains  full  ag^e,  to  ing  only,  unless  tlie  parties  eoasentr 
shew  cause  against  the  decree }  but  and  where  it  would  be  proper,  it 
where  lands  are  decreed  to  be  sold  should  not  be  directed  ia  vacatioa^ 
lor  the  payment  of  debts,  there  is  no  without  notice  to  the  adverse  paitj 
necessity  unless  he  l>e  directed  to  join  or  his  coMnseL  Cuititi^  and  Wife  ^ 
in  the  conveyance,  as  the  commis-  Carter,  4!TB 
sioners  will  execute  the  deed.  /Tc/-  58.  A  bill  for  discovery  lies  only  in  cases 
kinson*s  AdirCr  v.  OU'oerU  Peprcsenta-  where  the  plaintiff's  right  cannot  b# 
fives,                                             450  established  without    Uke    discovery 

48.  How  objections  for  want  of  proof  of  sought  for.  It  does*  not  lie,  tbcseSofr 
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to  diseorer  die  hame  of  a  negro  child 
vrbote  mother  is  known,  nor  the  pro- 
fits of  slares ;  of  which  a  jury  are 
the  best  j^udges.    Bau  v.  Sati,    478 

S9^  An  action  of  detinue  may  be  maintain- 
ed for  an  infant  negro  child  of  such  a 
mother,  without  any  other  descrip* 
lion,  f^* 

50.  A  party  on  whom  process  (6  revive 
is  served  is  allowed  one  term  from 
the  return  dfty  of  such  process,  to 
pirtpare  fcr  trial.  Minor  v,  yonet,  4S(r 

61'  A  billof  renvoris  unnecessary  where 
a  mere  revival  of  the  suit  is  sought ; 
a  teirefacitu  hein^  sufficient.  Vaug- 
han  and  Wife  v.  WilicnU  Ex'r,      480 

62.  In  what  manner  objections  to  a  tcire 
fadat  to  revive  a  suit  ought  to  be 

made,  ib. 

63.  Practice  where  an  injunction  is 
awarded  '*  until  the  coming  jn  of  the 
answer.'*    Beailr.Gihion,  '        481 

64  Where  an  injunction  is  awarded  "  un- 
til the  comuig[  in  of  the  answer,"  the 
•  bill  is  to  be  dismissed  at  the  ensuing 
term  after  the  coming  in  of  the  an- 
swer, unless  cause  be  shewn  against 
nt,  *  ib. 

$S,  Practice  as  to  biinging  in  the  defend. 
ant»  by  a  messcng^er,  to  answer  in- 
terrogatories. JBrann^  Bives  CfCo.v. 
WiUon,  481 

66.  Practice  in  appointing  guardians  to 
defend  infants.  Chapman  v.  Turber^ 
ville,  482 

67.  A  commission  to  examine  one  of  the 

defendants  as  a  witness  should  be 
awarded  on  the  motion  of  the  plain - 
tiff,  as  a  matter  of  course ;  saving  all 
just  exceptions.  PlainvilU  v.  Brown 
and  athertt  482 

68>  A  motion  to  be  admitted  as  a  defend- 
ant is  not  regular :  but,  in  case  of 
an  injunction,  if  it  appear  that  the 
person  making  the  motion  is  inte- 
rested in  the  subject  of  controversy, 
the  court  will  order  the  injunction 
to  be  dissolved,  unless  the  plaintiiT 
will  amend  his  bill,  and  make  him  a 
defendant.     Harrison  v.  Jiioi^ton,  483 

6^.  After  a  bill  of  injunction  has  been  ta- 
ken for  confessed,  for  want  of  an  an- 
swer, a  motion  will  not  be  received 
from  the  defendant  to  discharge  it  as 
having  been  improvidently  awarded. 
Dtt/mt,  Adtn^r  ofjam^t  v.  yeferfon^ 

483 

70*  After  a  decree  for  an  account  against 
a  defendant,  who  is  in  contempt,  and 
a  report  of  the  commissioner,  such 
defendant  can  be  permitted  to  file 


his  answer  on  condition  only  that 
he  do  not  delay  the  trial.  JFisher  v. 
Fiiher,  484 

71.  After  publication  of  depositions,  and 
setting  the  cause  for  hearing,  the 
original  bill  cannot  be  amended,  but 
a  supplemental  bill  may  be  offered. 
Heatartti  v.  Logan,  489 

72.  The  rule  which  gives  executors  or 
administrators  a  term^  after  process 
of  revival  returned,  is  for  their  bene- 
fit i  they  may  therefore  waive  it,  and 
try  the  cause.    Cfien»  v.  Hoc,         489 

73.  In  a  suit  in  equity  against  executors, 
it  is  not  regulai'  to  enter  a  decree  to 
be  levied  of  the  groods  of  the  testator, 
without  an  account.  M^Rae  v.  Batu, 

490 

74.  The  time  allowed  by  a  decree  against 
an  absent  defendant,  within  which  he 
might  shew  cause  against  it,  having 
expired,  the  plaintiff  is  entitled  to  the 
benefit  of  the  decree,  without  giving 
the  secuHty  originally  required  by  it. 
Rot*  V.  Auitinf  502 

75.  A  home  defendant,  decreed  to  pay 
money  to  a  creditor  of  an  absent  de- 
fendant, will  be  compelled  to  pay  in- 
terest, unless  be  make  a  legal  tender 
or  bring  the  money  into  couit,        ib» 

76.  While  a  defendant  is  in  contempt,  no 
plea  or  demurrer  can  be  admitted^ 
but  upon  motion  in  open  court.  Lane 
V.  Bilzey^  504 

77'  A  defendant'*s  being  in  contempt  to 
the  first  process  of  the  court  is  not  a 
contempt  to  the  decree,  and  forms  no 
objection  to  his  pleading  to  a  mre/a- 
ciat  brought  to  revive  that  decree,  ib. 

78.  A  defendant  may  plead  to  a  scire  fa* 
cias,  brought  to  revive  a  decree, 
which  was  obtained  against  him  by 
default,  that  the  origtnal  contract  waa 
usurious,         *  ib. 

79'  A  defendant  after  an  order  for  an  ac- 
countt  may  move  to  set  it  aside,  and 
file  his  answer,  on  paying  the  costs 
which  may  liave  accrued  before  the 
commissioner.  Lindsay  v*  Campbell 
Cr  Wheeler  and  otherfy  505 

QC/*  See  Additional  Rules  or  Prac- 
tice in  the  superior  court  of  chan- 
cery for  the  Richmond  district,     5^ 

PRINCIPAL. 

1.  In  dascs  of  usury,  the  borrower  filing 
his  bill  in  equity  is  entitled  to  relief, 
not  against  the  contract  entirely,  but 
to  the  amount  of  all  but  the  principal 
money ;  the  lender  being  entitled  tb 
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ffccivc  his  principal  without  »ny  in- 
terest. Marktw.  J^orriti  463 
2.  In  .such  cases,  though  relief  be  given 
agminst  the  interest,  the  usurioiu  tt* 
surances  remain  as  a  security  for  the 
principal ;  and  t!ie  court  will  direct 
them  to  be  enforced  to  that  extent, 
if  It  be  not  paid  by  %  given  day, 

PRINCIPAL  AND  ATTORNEY. 

How  an  attorney  may  sign  the  name  of 
his  principal  to  a  deed.  See  ^ontiU 
Jievittegy,  Carter,  184 

PRISON  BOUNDS,  BOND. 

A  bond  taken  by  the  sheriff,  of  a  debt- 
or in  custody,  conditioned  that  such 
debtor  shall  keep  within  certain  pri- 
son bounds,  *'  until  he  shall  have  dis- 
charged the  debt  and  costs,  and  save 
harmless  the  said  sheriff,**  is  illegal 
and  void.  It  should  be,  simply,  •*  that 

•  he  shall  not  depart  or  go  out  of 
the  rules  or  bounds  of  the  prison 
to  which  he  was  committed.**  Sjnie 
▼.  Griffin,  277 

PROBATE. 

i.  In  every  case  of  an  appeal  in  a  contro- 
versy concerning  the  probate  of  a 
will,  the  original  paper  exhibited  for 
probate  ought  to  be  brought  before 
the  appellate  court,  by  writ  of  i«A/fr«- 
na  duces  tecum-  If  such  paper  cannot 
be  had,  the  order  admitting  it  to  re- 
cord, or  rejecting  it,  ought  neither  to 
'  be  affirmed  nor  reversed ;  but  the 
appeal  should  be  dismissed.  Marh 
and  Wife  v.  Bryant  and  Wife,  91 

2.  A  nuncupative  will,  not  made  at  the 
habitation  of  the  deceased,  nor 
where  he  had  resided  for  ten  da3r8 
next  preceding,  but  authenticated, 
as  the  law  requires,  ought  to  be  es- 
tablished, notwithstanding  his  beine 
very  unwell  when  he  left  home  ;  if, 
afterwards,  he  was  taken  more  dan- 
gerously ill,  and  died  at  the  place 
where  such  will  w  as  made,  i A. 

%^  Although,  in  committing  a  nuncupa- 
tive will  to  writing,  within  six  days 
fVom  the  speaking  of  the  testamen- 
tary words,  a  distinct  and  independ- 
ent part  thereof  be  omitted,  the  re- 
sidue of  tlie  will  is  not  thereby  viti- 
ated, ib- 

4.  A  testator's  bequeathing  (among  other 


things)  an  ariidoof  pcopetty  wiiidt 
does  not  belong  to  bim,  is,  at  most, 
only  a  circumstance  finom  which  to 
infer  a  state  of  mind  unfavourable  to 
tlie  making  of  a  testament;  and 
ought  not  to  prevail  a^^ainst  positive 
testimony,  shewing  hia  coapetenqr 
to  make  a  will  at  the  time  in  qiies- 
tlon.  Marh  amd  Wife  w*  Brjtaa  and 
Wife,  91 

PROCESS. 

1.  A  sheriff  is  liable  to  the  action  of  the 
party,  at  common  law,  fur  not  exe- 
cuting and  returning  the  process  of 
the  courts  of  chancery;  but  ^n^crrw 
whether  be  is  liable  to  attachment  \ 
Bonald  v.  BtntUy  et  at.  and  Hatmter 
V.  Key,  461 

3.  A  party  on  whom  process  to  revive  is 
served,  is  allowed  one  term,  iroin 
the  return  day  of  such  process,  to 
prepare  for  triaL    Mhwr  v.  JontM, 

3.  A  bill  of  revivor  is  unnecessary  where 

a  mere  revival  of  the  soit  ia  sought ; 
a  tdrefadat  being  sufficient.  Vas»» 
koMwuiWife  v.  WiiwiU  Eaer,      480 

4.  How  objections  to  a  tare  fada»  to  re- 

vive ought  to  be  made,  ib. 

5.  How  the  performance   of  decreet  for 

alimony  is  to  be  enforced,  where  the 
defendant  stands  out  process  of  coo- 
tempt.     Pur ceii  y,  Pkr ceil,  507 

6.  A  defendant's  being  in  contempt  to  the 

first  process  of  the  court  is  not  a 
contempt  to  the  decree,  and  fbrms 
no  objection  to  bis  pleading  to  a 
scire  facia*  brought  to  revive  that 
decree.    Laitc  v.  EUzey,  304 

PROFITS 

1.  Of  slaves  accruing  afler  a  judgment 

in  detinue,  during  the  pendency  of 
an  appeal  cannot  be  recovered,  by  a 
suit  in  equity.  Atderton  v.  Biggar* 
and  others,  470 

2,  A  suit  in  chancery  is  not  the  proper 

remedy  to  recover  the  prd|ts  of 
slaves  i  of  which  a  jury  are  the  best 
judges.    Bass  v.  Bass,  478 

PROMISSORY  NOTE. 

The  assignee  of  a  bond  or  note  Is  not 
bound,  if  the  maker  be  notoriously 
insolvent,  to  sue  him  before  he  can 
resort  to  the  assignor.  Saunders  v. 
Mprfhalletal  455 
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PROOF. 

1.  Objections  for  want  of  proof  of  any 
Toucher,  on  which  a  commissioner 
founds  an  item  in  his  account,  must 
l^erally  be  made  before  the  com- 
missioner himself,  in  which  case,  if 
such  proof  be  not  supplied,  it  maj 
be  called  f>r  at  the  hearing ;  but  in 
no  other  instance,  unless  for  good 
cause  shewn,  and  upon  one  month^s 
previous  notice.  Jitad*M  Mi^rs  v. 
Winston  etai.  450 

%  In  what  case  proof  of  a  creditor's 
claim  may  be  exhibited  before  a  com- 
missioner immediately  on  filing  his 
bilL    Anderson  r.  Anderson  arid  others^ 

475 

3.  On  a  bill  taken  as  confessed,  the  plain- 
tiff cannot  obtain  a  final  decree,  witl\- 
out  filing  his  documents,  and  proTing 
his  case.    Anonymous,  476 

PUBLICATION. 

After  publication  of  depositions,  and  the 
cause  set  down  for  hearing,  the  ori* 
ginal  bill  cannot  be  amended  by  ma- 
king  new  parties,  or  charging  a  new 
fact;  but  a  supplemental  bill  may  be 
offered.    PUasants  \ .  Logan,        4S9 

PURCHASE. 

1  To  determine  whether  a  conveyance* 
though  absolute  on  its  face,  is  to  be 
con&idered  a  bill  of  sale,  or  a  mort- 
gage, the  true  question  always  is, 
whether  a  purchase  of  the  property, 
or  a  loan  of  money,  or  forbearance  of 
a  debt,  were  intended.  Dahney,  &€, 
V.  Green,  101 

See  MoKTCACE,  No.  1. 

2.  A  mortgagee,  by  obtaining  a  judgment 

at  law  tor  his  debt,  and  purchasing 
the  mortgaged  property  under  execu- 
tion thereupon,  does  not,  in  general, 
deprive  the  mortgagor  of  the  right  of 
redemption,  ik. 

See  MoRTCAOB,  No.  3. 

3.  In  what  case  a  mortgagee  may,  by  pur- 

chasing^ a  release  of  the  ecjuity  of  re- 
demption, defeat  the  equitable  lien 
of  a  person  who  sold  to  the  mortga- 
gor.    Vuval  V.  £ibb,  1 1 3 

^e  VENPoa,  No.  U 


f.  A  vendor  may  reUioi  under  circum- 
stances, an  equitable  lien  on  the 
land  for  the  purchase-monev»  not- 
withstanding he  conveyed  his  tide 
by  an  absolute  deed  of  bargain  and 
sale.     Duval  v.  £iS6,  113- 

See  VENDOR,  No.  3. 

PURCHASER. 

See  PuRCHASB.' 

1.  In  equity,  either  party  to  a  deed  may 
aver  and  prove  against  the  other,  or 
against  a  purchaser  with  notace»  the 
true  consideration  on  which  the  deed 
was  foun4ed»  though  a  different  con« 
sideration  be  mentioned  therein ;  but 
a  bona  fide  purchaser,  without  notice 
of  the  existence  of  such  considera- 
tion is  not  to  be  affected  thereby. 
DtntU  V.  Bibb,  llS 

%  The  vendee  or  his  legal  representa- 
tives, ought  to  be  parties  to  a  suit  in 
chanceiy  brought  by  the  vendor 
against  a  subs^uent  purchaser,  te 
recover  a  balance  alleged  to  be  doe 
from  the  vendee,  ib> 

Where  a  child,  who  Is  an  infant,  is 
deemed  a  purchaser,  fbr  valuable 
consideration,  of  a  slave,  the  cir- 
cumstance that  such  child  resides  in 
the  family  of  its  &ther»  and  there 
keeps  the  slave,  over  whom  it  exer- 
cises every  act  of  ownership,  will 
not  entitle  the  creditors  of  the  father 
to  disturb  the  possession  of  the  child, 
although  the  father  had  included  the 
slave  in  a  mortgage,  to  indemnify  the 
mortgagees  against  certain  security- 
ships.    Urdxton  v.  Gaines  and  others^ 

151 

4,  If  I.  J.  purchase  at  so  much  per  acre 

of  C.  C.  **  all  a  certain  tract  of  land, 
called  by  a  certain  name,  situate  in 
the  county  of  L.  conveyed  to  the 
said  C.  C.  by  R.  C.  by  deed  of  a  cer- 
tain date,  said  to  be  a  moiety  of  a 
larger  tract  granted  to  an  ancestor 
of  K.  C.  and  comprehending  the  lots 
and  land  laid  down  in  a  certain  sur- 
vey," this  is  a  purchase  by  metes  and 
bounds,  by  virtue  of  wmch  I.  J.  is 
entitled  to  no  more  than  the  land 
within  the  limits  of  such  survey. 
yones*s  Devisees  v.  Carter^  184 

5.  A  purchase  of  land,  bv  an  executor, 

which  had  been  sold  by  him  agreea- 
bly to  the  will  of  his  testator,  is  va- 
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nd|  if  h  il^peftr  tRUt  lli^  eodd^t  i* 
Hie  flfile  WftS  fiiir  aAd  correct.  M*K^t 
JfccV  &fFii^,  t.  YdtMg,  430 

it  A  perchaser  ^laAd  deviged  to  l>e  sold 
Ijr  executors  in  general  terms,  dc- 
nves  no  title  in  Uw  or  equity  from 
a  conveyaAte  made  bj  two  out  of 
three  executors ;  all  baring  qiialified* 
and  being  alive  at  the  date  of  such 
oonveyante ;  nor  vroidd  the  payment 
of  the  purchase-money,  in  su^  case, 
create  any  lien  on  the  knd.  M^ae 
T.  Farrov),  444 

7.  After  a  jud^ent  iiV  detihue  fot  slaves^, 
fhe  Mi^ntiff  cannot  recover  them  by 
a  sfiBHt  in'eqtiity  from  petaons  purcha- 
Biii|^fVom  the  defendtnt;  his  proper 
rttnedy  being  at  Uw.  Jldtrwn  v. 
Btggku^  ^d  otherft  470 


QUOD  CUM. 
See  WHERsa^  mdSymer.  Orrfin,  271 


R£€irAL. 

In  debt  oA  bokid  with  coUateral  ebadidon, 
an  assignment  of  a  breach  commeii- 
cing^  *<  and  whereas,*'  &c.  and  conti- 
nuing by  way  of  recital  to  the  CBd» 
~  without  any  direct  averment^  is  in- 
sirficient ;  and  such  error  is  &tal  os 
general  demurrer*    Spnt  v.  ^^fUl 

RECORD. 

1.  What  is  a  sufBctent  setting  forth  in  the 
record  of  the  return  of  a  wiit  of 
ad  quod  damnum^  See  Ad  Quoo 
DAMinm,  No.  6»  CWemosT.  MBssfyw 

% 

%  When  a  cause  is  brou^t  up  to  a.  an- 
perior  court  upon  abiilof  exccpti«os, 
the  court  will  inspect  the  whole  re- 
cord, and,  if  there  be  airr  error,  will 
reverse  the  judgment,  Aougfa  they 
may  be  of  opinion  that  the  court  be- 
low decided  rijghtly  on  the  particii- 
lar  point  on  -whidi  the  excep^tions 
were  taken.  JlfurtUckt  Grc.  v.  .Beni- 
d(m*8  Mx'rst  300 


HEAL  Est  Art. 

f  Sec  Lano. 

i.  A  widow's  entering  on  real  estate  de- 
vised, together  with  personal  pro- 
perty, in  lieu  of  her  dower,  is  suffi. 
cientto  shew  her  election  to  take 
the  jointure.  See  PEasowAL  Pro- 
PEjiTY,  No.  1.  Jm6Ur  and  Wife  v. 
Norton^  -j3 

2.  A  simple  contract  creditor  shall  re- 
ceive, out  of  the  real  assets  descend- 
ed to  tlie  heirs  at  law,  as  much  as  has 
been  paid  te  bond  creditors  out  of 
the  personal  assets.  Hirydon  y.  Goode 
«*«•  460 

RECEIPT. 

A  Kceipt  at  the  foot  of  a  deed  of  bargain 
aridsakl  for  the  consideration  ex- 
pressed therein,  will  not,  under  cir- 
cumstances, prevent  the  vendor  from 
retaining  an  equitable  Ren  on  the 
land.    BttvtU  v.  Bibb,  1 13 

Sec  LifiN,  No.  2r 


REINSTATEMENT. 


1.  Where  an  injunction  is  awarded  '*  un- 

til the  coming  in  of  the  answer,"  it 
is,  of  course,  at  an  end  when  the  an- 
swer comes  in ;  so  that  it  is  unneces- 
sary for  the  defendant  to  move  to 
dissolve ;  but  the  plaintiff  may  move 
to  reinstate.      Beall  v.  Gihtofh     481 

2.  In  such  case,  if  the  injunction  be  not 

reinstated,  the  biii  Is  to  be  dismiss^ 
ed  under  the  act  of  assembly,  un- 
less cause  be  shewn  against  it  at  the 
ensuing  term,  after  the  coihing  in  of 
the  answeri  «&. 

RELEASE. 

A  bona  fide  mortgaj^  of  a  tract  ^ 
land,  without  notice  of  any  equitable 
lien  in  the  original  vendor,  (of  whom 
the  mort«igor  purchased^)  is  well 
authorized  to  purchase  of  the  moft- 

fagor  a  release  of  the  equity  of  re- 
emption,  (even  afler  notice  from  the 
vendor,)  in  consideration  of  any  just 
claim  of  his  upon  the  mortgagor, 
originating  before  such  notice ;  bdt 
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ftiUff  ootice  ^  Heii  iitUcbe9»  for  so 
much  A8  he  may  have  actuaUjr  paid, 
or  agreed  to  pav^  for  such  releaset 
oTer  and  abpre  the  claims  for  -which 
the  mortgaTO  was  taken»  and  which 
originated  oefore  the  notice.  Duval 
V.  £i66,  113 

See  VfisrooBy  No.  1. 
R£LI£F. 

1.  Under  what  circunutances  relief  may 
be  obtained^  in  equity^  by  a  per- 
son formerly  a  partner*  but  who  has 
withdrawm  from  a  mercantile  con- 
G«m»  against  a  judgment  erroneously 
obtiuned  against  him  as  a  member  of 
a  new  company  formed  by  the  other 
partners.    Let  y.  Baird  et  al»        453 

St.  Cannot  be  obtained  in  equity  where  a 
party  has  appealed  from  a  judgment 
at  law  on  the  same  subject  matter, 
and  has  not  prosecuted  his  appeal. 
Saundert  v.  Manhall  et  tU,  455 

3.  Nor  b^  a  plaintiff  being  both  heir  and 

admmistrator,  (and  seeking  relief  as 
administrator,}  unless  he  wiU  do 
equity  as  heir.  JSaydon  v.  Goode  et 
at.  460 

4.  How  far  relief  may  be  obtained  in 

equity  by  the  borrower  in  cases  of 
usury.    Marki  v.  Morris^  463 

See  Usury. 

5.  To  what  extent  the  iisurious  lender 

.  will  be  relieved* 


ib. 


See  Usury. 


6^  Unless  the  plaintiff  can  shew*  fh>m 
some  peculiar  circumstances,  not 
-within  (lis  control*  that  he  could  not 
be  relieved  at  law*  he  shall  not  be 
permitted  to  come  into  a  court  of 
equity.  NicoUon  Cr  Hetk  v.  Hancock 
and  othertt  491 

7.  An  injunction  will  not  be  awarded  to 
stay  a  suit  against  a  sheriff  for  sell- 
ing property  taken  in  execution,  be- 
cause the  law  provides  him  an  ample 
remedy.    Storrt  v.  Payne  and  others 

506 

REMAINDER, 


%  Thoughjtvi^nMitt^pfo^urseforare* 
mainder-man  of  personal  chattels  to 
file  a  bill  against  tenant  for  life*  fbr 
an  account  and  inventory  ^of  the  pro- 
perty* yet  the  court  will  not  rule  Uie 
tenant  for  life  \o  give  security  to  have 
the  property  forthcoming  at  nis  AeaXh, 
unless  there  appear  some  danger  of 
its  being  wasted  or  put  out  of  the 
way.    Mortimer  v.  Moffatt  and  Wife, 

m 

REMOVAL  FROM  OPFICS. 

See  AX0TI02I  vrom  Officjs. 

REPLEVIN. 

A  plaintiff  in  replevin  may  avail  hiipself 
of  a  set-off*  on  the  same  principle 
thatadefeadant  may  prove  discounts 
in  any  other  suit.  ificoUon  Cr  JBetk 
V.  Mancock  and  others,  491 

REPLICATION. 

In  pleading  a  jointure  in  bar  of  dower* 
it  is  not  necessary  to  state  expressly 
that  the  jointure  was  to  take  effect 
in  possession  immediately  on  the 
death  of  the  husband*  or  tliat  it 
was  determinable  by  such  acts  only 
as  would  forfeit  the  dower  at  com- 
mon law*  it  being  incumbent  on  the 
demandant  (in  replying)  to  shew 
that  any  intervening  estate  existed^ 
or  that  the  jointure  was  subject  to 
liny  condition*  other  than  the  law 
imposes  on  a  dowress.  Ambler  and 
wife  V.  Jforfofi*  23 

REPORTS  OF  COMMISSIONERS. 

Exception  to  the  general  rule*  that  re- 
ports .of  commissioners  must  lie  till 
the  next  term  afler  that  to  which 
they  are  retumtdile.  Chero  v.  Bever* 
ley  and  othert,  409^ 

RETURN. 


I.  In  what  manner  the  value  of  a  dower  ^^^l  '•  ^^''^^t^^^''^  '"^S^.  \^^l 

estate,  in  proportion  to  that  in   re-  '""Z    f    ""  ^^"^^""^  \'^''*  nJt 

mainder  mav  be  ascertained       See  '^^    damnum.      See    Ad     Quon 

7:CdltaTyU.:^^^         It  ^^^^^^'  N-  ^-  ^'^^«^«  -^  ^-^-5 
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RETURN  DAY. 

A  party  on  whom  procesg  to  reviTe  is 
served,  is  illowed  one  term  from  the 
return  day  of  such  process  to  pre- 
pare for  trial.    Minor  v.  yona,     480 

REVIEW,  BILL  OF. 

What  are  the  proper  grounds  for  a  bill  of 
renew,  ^wirrier  t.  Carteret  Repre* 
iouati^esg  242 

REVIVOR. 


L  Rules  of  practice  as  to  reviving  a  suit 
which  had  abated  by  the  death  of 
a  party.    AnonymotUf  410 

2.  Practice  as  to  reviving  where  the  plain- 
tiflTdies,  and  there  are  absent  and 
home  defendants.  Tates  v.  Fayne  et 
al.  412 

3*  Practice  of  reviving  against  resident 
and  non.r«sident  aefendants.  Duguid 
V.  Fatteriont  445 

4.  In  a  suit  by  husband  and  wife,  for  the 

recoverv  of  personal  property  in  her 
right,  if  the  husband  die,  the  right 
Survives  to  her;  and,  on  her  death, 
the  suit  should  not  l^  revived  in  the 
name  of  his  administraU^.  Vaugham 
tt  ux*  V.  WiUwt  452 

5.  A  pArty  on  whom  process  to  revive  is 

served,  is  allowed  one  term  from  the 
return  day  of  such  process,  to  pre- 
pare for  trial    Minor  v.  Jonet,  "  480 

6.  A  bill  of  revivor  is  unnecessary  where 

a  mere  revival  of  the  suit  is  sought ; 
a  tcireftu^at  being  sufficient  Vaug^ 
han  and  Wife  v.  WiUonU  JB*V,      480 

7.  How  objections  to  a  tcire  fadoi  to  re- 

vive, ought  to  be  made,  ib, 

8.  The  rule  which  gives  executors  or  ad- 

ministrators a  term  after  process  of 
revival  returned,  is  for  their  benefit  i 
they  may  therefore  waive  it  and  try 
the  cause.    Chew  v  HoCf  489 

A  defendants  being  in  contempt  A,o 
the  first  process  of  the  court,  is  not  a 
contempt  to  the  decree,  and  forms 
no  objection  to  his  pleading  to  a  icire 
faciat  brought  to  revive  that  decree. 
Lane  v.  EUzey,  504 

10.  A  defendant  may  plead  to  a  scire  fa- 
cia* broupfht  to  revive  a  decree  which 
was  obtained  against  him  by  default, 
that  the  original  ^contract  was  usu- 
^}'^^'  ib. 


RULES  OF  PRACTICE^ 

In  the  superior  court  of  chancery  for  the 
Michtnond  district,  410 

1.  No  suit  is  to  be  revived  without  the 

names  of  the  representatives  of  the 
deceased  party.    Ancnynunu,        410 

2.  The  cleric  may,  either  in  or  out  of  court, 

issue  process  to  revive  when  the 
proper  names  are  furnished,  and  not 
before,  ik, 

3.*  Unless  such  process  be  executed  with 
aU  due  diligence,  the  benefit  thereof 
may  be  lost  to  the  party  who  obtain- 
ed it,  ik. 

4.  An  order  for  an  account  must  be  exe- 
cuted within  twelve  months,  #&. 
^Sy^  Additional  Rules  or  Pbac- 

TICE,,  521 


SCANDAL. 

If  an  answer  in  chancery  contain  imper- 
tinent or ,  scandalous  matter,  it  wift 
be  referred  to  a  commisaioner  to  ex- 
punge such  matter  at  the  costs  of  the 
5 arty  filing  the  answer.  Matvm  v. 
f<uon  et  ai»  414 

SCIRE  FACIAS. 


9. 


1.  No  length  of  time  can  bar  the  ooai- 
monwealth  from  execution  on  a judg» 
ment  in  its  favour,  nor  even  render 
it  necessary  to  sue  out  a  mrefmcuu 
to  entitle  it  to  such  execution.  XHm^ 
moU  Ex'r  \.  The  Commomneaiii^   ST 

2.  A  ecire  faciat  to  revive  a  suit  in  chan* 
eery  must  be  served  by  a  aberiC  or 
other  officer  to  whom  it  is  diracfteil; 
service  by  a  private  person  is  not 
sufficient.     Jnonytnous,  401 

3.  An  in  i  unction  in  favour  of  an  executor 
or  administrator,  on  the  ground  of  a 
deficiency  of  assets,  should  oot  be 

-perpetual;  but  only  until  assets  shall 
come  to  his  hands  to  satisfy  the 
judgment,  or  any  part  there<^s  re- 
serving to  the  creditor  liberty  to 
shew  such  assets  by  a  tdrtfmomB  at 
law.  Saydon  v.  Goode  et  at  460 
4.  A  bill  of  revivor  is  unnecessaiy  ifhete 
a  mere  revival  of  the  suit  Is  aonghti 
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a  wirejacieu  being'  sufRcient  Ftntg- 
hon  and  Wife  v.  WiUon't  Ex\  ,  460 
In  what  manner  objections  to  a  tcire 
Jacitu  to  revive  a  KUit  ought  to  be 
made,  /^. 

5.  A  defendant's  beings  in  contempt  to 

the  first  process  of  the  court  is  not  a 
contempt  to  the  decree,  and  forms  no 
objection  to  his  pleading- to  nscirejit' 
cia# 'brought  to  revive  that  decree. 
Lane  v.  £iizey,  504 

6.  A  defendant  may  plead  to  a  tcire facias 

brought  to*  revive  a  decree,  which 
was  obtained  against  him  by  default, 
that  the  original  contract  was  usuri- 
ous, ib. 

SECURITIES, 

i.  Of  sherifTsy  when  not  bound  for  the  se* 
cond  year's  collection  of  taxes.  See 
Shbriffs,  and  TJ^e  Commonvoeaith 
T.  Fairfax  and  others,  208 

8.  Securities  who  had  a  lien  on  the  pro- 
perty of  their  principal  by  mortgage, 
out  which  was  defective,  it  beinpf 
proved  by  two  witnesses  only,  were 
allowed  to  stand  in  the  place  of  the 
creditor  as  to  the  assets  of  the  .  prin- 
cipal. Miller,  Crc.  v.  Pendleton  et  aL  436 

SECURITY. 

1.  For  what  costs  a  plaintiff  in  a  superior 
court  of  chancery,  not  being  an  in- 
habitant of  tliis  commonwealth,  may 
be  ruled  to  give  security.  Lambert  v. 
Key,  484 

%  The  time  allowed  by  a  decree  against 
an  absent  defendant/  within  which 
he  might  shew  cause  against  it,  liav- 
Sng  expired,  the  plaintiff  is  entitled 
to  the  benefit  of  the  decree,  without 
giting  the  security  originally  required 
by  it.     Jfoss  V.  Austin,  502 

$,'  A  court  of  equity  will  not  rule  a  tenant 
for  life  of  personal  property  to  give 
security  to  have  it  forthcoming  at  his 
death*  unless  there  appear  some 
danger  of  its  being  wasted  or  put 
out  of  the  way.  Mortimer  v.  Moffatt 
and  Wife,  503 

4.  A  wife,  being  a  lunatic,  and  put  under 
the  care  of  a  committee  by  the  coun- 
ty court,  will  be  restored  to  her  hus- 
band by  a  decree  of  the  superior 
c«furt  of  chancery,  upon  his  giving 
*  bond  and  security  according  to  law. 
Coleman's  easCj  506 

Vol.  IV. 


SET-OFF. 

A  plaintiff  in  r^levin*xnay  avail  himself 
of  a  set-on,  on  the  same  principle 
that  a  defendant  may  prove  discounts 
in  any  other  suit.  Nicolson  tSt  Beth, 
V.  Hancock  and  others,  491 

SETTLEMENTS 

Of  accounts,  not  affected  by  the  act  of 
1792.  (I  Rev.  Code,  p.  167.  s.  56.) 
which  makes  it  the  duty  of  the  court 
to  e.xpunge  such  items  as  appear  to 
be  due  more  than  5  years  before  the 
death  of  the  testator  or  intestate ; 
but'his  assumpsit,  within  5  years,  to 
pay  a  stated  baliince,  may  be  given 
in  evidence  to  take  the  case  out  of 
the  act.  See  Brooke's  Adm*rs  v.  Shel^ 
ly,  ^  266 

SEVERANCE. 

If  one  of  two  co-executors  direct  an 
appeal,  writ  of  error,  or  supersedeas, 
originally  granted  to  them  both,  to 
be  dismissed,  the  other  may  proceed 
without  him,  and  since  both  are  l»c. 
fore  the  court,  an  order  of  severance 
may  be  made  without  a  summons. 
Reno's  Ex'vs  v.  Davis  and  Wife,    288 

SHERIFFS. 

1.  The  true  construction  of  the  law  con- 

cerning  the  appointment  and  duties 
of  sheriffs,  requires  that  they  should 
be  annually  nominated  and  commis- 
sioned, and  should  annually  give  bond 
for  the  faithful  collection  of  the  tax- 
es, &c. :  therefore,  in  this  case,  the 
high  sheriff  having  been  nominated 
and  commissioned  for  one  year  only, 
and  having  acted  the  second  year 
without  a  new  nomination  and  com- 
mission, and  not  having  renewed  his 
bond«  it  was  held,  that  the  securities 
for  the  first  year  were  not  liable  for 
the  taxes  collected  by  the  high  she- 
riff for  the  second.  Commonvtealth 
V.  Fairfax  and  others,  208 

2.  A  bond  uken  by  the  sheriff,  of  a  debt- 

or-in  custody,  conditioned  that  such 
debtor  shall  keep  witliin  certain  pri- 
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son  bounds,  *'  until  he  shall  bare 
cli&chmi'gecl  the  debt  and  costs,  and 
aave  hormle&s  ^e  said  sberifi',"  is 
illegal  and  void.  It  should  be, 
simply,  "  that  he  shall  not  depart  or 
go  out  of  the  rules  or  bounds  of  the 
])ris()n  to  which  he  was  committed. 
Syme  V.  GriJ^n^  277 

3.  An  execution  directed  to  the   shet  iff* 

of—,  may  be  executed  by  the  Ser- 
jeant of  a  corporate  town.  Pkrcell 
V.  Richardtont  404 

4.  A  sheriff  is  liable  to  the  action  of  the 

party,  at  common  law,  for  not  ex- 
ecutmg  and  returning  the  process  of 
the  courts  of  chancery:  but  qu^trCf 
whether  he  is  liable  to  attachment  ? 
Honald  v.  Bentley  et  al.  and  Hanner 
V.  Key,  461 

$^  A  sheriff  may  file  a  bill  of  interplead- 
er, to  settle  the  rights  of  property, 
taken  in  execution,  to  which  there 
are  conflicting  claims:  but  an  in- 
junction will  not  be  awarded  to  stay 
any  suit  against  him,  in  case  of  his 
selling  the  property ;  because  the 
law  provides  him  an  ample  remedy. 
StorrM  V.  Payne  and  other t^  5'>6 

SIMPLE  CONTRACT. 

A  simple  contract  creditor  shall  re- 
ceive ,  out  of  the  r^l  assets  descended 
to  the  heirs  at  law,  as  much  as  has 
been  paid  to  bond  creditors  out  of 
the  personal  assets.  Baydon  v.  Soode 
tt  al  460 

SLAVES. 

.1.  Money  paid  for  the  hive  of  staves 
(hired  by  an  executor  or  administra- 
tor) to  make  a  crop  on  the  land  of 
the  decedent  under  the  care  of  such 
executor  or  adountstrator»  the  pro* 
ceeds  of  such  crop  being  credited  to 
the  estate,  should  be  debited  against 
it  in  preference  to  the  claim  of  any 
creditor  of  the  decedent.  iVimmoV 
-ExVv.  The  CommonvKaitht  57 

Se«  Executors  and  Admimistra- 
TORS,  No>  3. 

2.  An  executor  having  delivered  certain 
slaves  to  legatees,  as  their  property 
under  the  will,  a  subsequent  action  of 
(/(fr/nt/r  against  hiip,  for  other  slaves 
which  the  testator  held  in  the  same 
2right»  is  not  sufficient,  though  prose- 


cuted to  a  judgment,  to  prevent  Ac 
^t  of  limitations  from  ruimini^  botk 
at  law  and  in  equity,  in  favour  of  tbe 
legatees.  Sp^trmiod  v.  J^amdrm^ 
and  pthert,  149 

S.  A  child  being  a  purchaser  of  a  slave, 
may  be  prt^tected  against  its  father's 
creditors,  though  residing  in  tbe  &- 
mily,  aiid  there  keeping  such  slave. 
See  Pur CHASER,  No.  3.  Sraatfmr. 
Gaines  and  others,  151 

4.  The  word  increase   (without  the  ^worA 

yumrf  prefixed)  in  the  bequest  of  a 
female  slave,  is  ambiguous ;  and,  if 
the  intention  of  the  testator  in  usin^ 
it  cannot  be  ascertained  from  the 
whole  will  taken  together,  parol  e^- 
dcnte  is  admissible  to  explain  it.  Jte^ 
noU  Ex're  v.  Davie  and  Wife^  288 

5.  If  the  plaintiff  obtain  a  judgment    ia 

detinue  for  slaves,  and  their  profits 
to  the  rendition  of  the  judgBent,  he 
cannot  come  into  equity  for  the  p>o- 
fits  which  afterwards  accrued  pend* 
:ng  an  appeal,  nor  to  recover  their 
increase  not  included  in  such  jtui^* 
ment,  nor  to  conpel  the  deliverv  <tf 
tliem  by  purchasers  from  the  deteud- 
ant.    Mdereon  v.  Siggare  amd  mtAen, 

470 

6.  A  bill  in  chancery  does  not  He  lor  dis- 

covery of  the  name  of  a  negro  child 
whose  mother  is  known,  nor  for  the 
profits  of  slaves ;  of  which  a  jury  are 
the  best  judges.     Mase  r.  BoMt  47i 

7.  An  action  of  detinue  may  be  maiutaiB- 

ed  for  an  infant  negro  child  of  soch  a 
mother,  without  any  other  descrip- 
tion, i4 


STATE  COURT. 

t.  It  is  a  matter  of  right  in  the  defeadairt, 
*  who  is  a  non-resident  of  a  state,  and 
is  sued  in  a  state  court,  to  remove  the 
cause  to  the  circuit  court  of  the  Oki' 
ted  State*,  for  such  state,  on  comply- 
ing  with  the  terms  prescrUied  by  the 
act  of  congress  $  and  if  the  inferior 
court  refuse  to  allow  the  removal  of  the 
cause,  it  may  be  compeUed  by  mam* 
</amii«  emanating  from  the  superior 
court  of  the  state,  not  from  the  circuit 
court  of  the  United  Stdtee,  jBrman  v. 
Cribpin  and  Wiee,  173 

%  Bond  and  security  for  oomplyiii|^  with 
the  requisitions  of  the  act  of  coogress, 
on  removing  a  cause  frooi  a  state 
court  to  the  circuit  coun  of  the  Um* 
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itd  Statett  may  be  given,  though  the    3.  In  declaring  on  a  covenant,  it  is  suflS 


defendant  be  not  personalty  prftaent, 

ib. 

'3.  See  Patent  roR  Land, No.  1.  Laas- 

ly  V.  Fwitainc,  146 

STATUTES. 

See  Acts  or  Assembly. 

1.  Independently  of  the  slat.  11  Geo  II.  r. 
19.  (usu7npsit  lies  at  common  Uw  tor 
use  and  occupation  of  land,  by  pt-r- 
raission  and  aAsent  of  the  plaint itr, 
on  an  express  promise  to  pay  the 
plaintiff  a  certain  sun),  or  in  general 
terms,  to  pay  him  to  his  sutir^facuun 
for  such  use  and  occupation.  See  As* 
SUM  PS  IT,  No.  1.     Efpet  V.  Cole,  161 

,2.  Jt  teemt,  that  such  action  is  also  main- 
tainable without  proof  of  an  exprrss 
promise.  But  the  point  was  left 
■ppen  in  this  case.    lUeo  quaere?      id. 

SUDPCENA  DUCES  TECUM. 

Jn  every  case  of  an  appeal  in  a  controver- 
sy concerning  the  probate  of  a  will, 
the  original  paper  exhibited  for  pro- 
bate ought  to  be  brought  before  the 
appellate  court,  by  writ  of  tubpana 
ducet  tecum  See  Appeal,  No  I. 
Marh  t^nd  Wife  v.  Bryant  and  Wife, 
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SUBPtENA. 

How  tuhbmtuu  on  foreign  attachments 
should  be  endorsed.  Smith  v.  yenny 
et  aL  440 

SUBSTANCE. 

1.  In  pleading,  it  is  not  necessary  to  set  - 
forth  the  wh«)le  of  a  will,   but  only 
the  substance  of  so  much  thereof  as 
relates  to  the  point  in  question.    Am.* 
Uer  and  W{fe  v.  Norton,  23 

%  In  averring  a  jointure  in  bar  of  dow- 
er, the  failnre  to  state  in  the  plea, 
/  that  tlie  husband  **  being  seised  in 
fee  of  tlie  premises"  made  the  join- 
ture, is  not  a  substantial  defect,  nor 
sufficient  to  aifthorize  the  reversal  of 
a  judgment  for  the  tenant,  the  de- 
maRdint  halving  fiiiled  to  assign  it  as 
%  cause  of  denmrrer,  ik 


cient  to  set  out  the  substance  and  le- 
gal eiTect  only  of  such  parts  of  the 
«ieed  as  are  necessary  to  entitle  the 
phiintifl'  to  recover.  Biuter^s  Ex'r  v. 
Wallace,  82 

See  Covenant,  No.  1."^ 
SUMMARY  PROCEEDINGS. 

1.  Under  the  act  of  1796,  c.  31.  authori- 
zing the  mayor  and  commonalty  of 
Alexandria  to  ieco\er  by  motion  the 
amount  of  moneys  assessed  for  paving 
the  sti-eets,  a  judgment^  (in  terms) 
f  >r  such  assessments,  **and  also  for 
the  taxes  of  the  town,*'  cannot  be 
sustained ;  notwithstanding,  irom 
the  account  exlfibited,  it  appear  that 
such  judgment  was  actually  intend- 
ed to  be  r>r  no  more  than  the  sum 
due  for  such  assessments.  Mayor, 
IS^c  'f  AUxanMa  v.  Chapman,      270 

%  The  defend. ml  having  proved,  in  oppo- 
sition to  such  motion,  that  he  bad 
personal  property  iir  Alexandria,  of 
greater  value  than  the  amount  of  the 
assessment ;  quxre,  is  he  bound* 
moreover,  to  prove  that  the  serjvartt 
of  the  town  had  knowledge  of  such 
property,  and  that  a  distrett  could 
have  been  levied  upon  it  ?  ik 

3.  ^^re,  where  a  judgment  is  obtained 

by  motion  in  a  summary  way,  under 
a  private  act  of  assembly,  is  it  necet- 
SHry,  in  stating  the  evidence  in  a  bill 
of  exceptions  or  case  agreed,  to  ilkcit- 
tion  that  such  act  was  read,  or  given 
in  evidence  to  the  couit  ?  lo. 

4.  Also  qu4tre,  where  an  act  of  assembly 

authorizes  a  judgment  by  motion  in  a 
summary  way  in  the  court  of  the 
county  where  th^  defendant  resides, 
.  is  it  necessary,  if  no  obj«»ction  to  the 
jurisdiction  appearin  the  record,  that 
it  should  have  been  stated  therein 
th:it  the  defendant  was  actually  a  re- 
sident of  the  'ounty,  to  the  court  of 
which  the  motion  was  made,        ih^ 


SUMMONS  AND  SEVERANCE. 

If  one  of  two  co-executor*  direct  an  ap- 
peal, writ  of  error,  or  superstdeat, 
originally  granted  to  them  both,  to 
l>c  dismissed,  the  other  may  proceed 
without  him;  and  since  boUi  are  hp» 
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fore  Ihe  court,  mn  order  of  seTerance 
may  be  mtAe  without  a  samiDons. 
HcBt^tEx^rtv,  Davis  ami  Wife^    288 

SUPERIOR  COURTS. 

A  justice  of  the  peace  may  be  amer- 
ced and  removed  from  office,  upon  an 
information  against  him  in  a  superior 
court  of  criminal  jurisdiction  for  mis- 
behaviour in  ofHce.  The  Common' 
noealth  y.  Alexander^  522 

SUPERSEDEAS. 

If  the  clerk  of  an  inferior  court  mi«con> 
ceive  a  judgment,  and  issue  execu- 
tion against  any  person  not  properly 
ft  party  theretn,  the  remedy  is  notl^ 
wpcrtfdeat  or  wrk  of  error,  but  by 
motion  to  quash  the  execution  ;  and 
if  such  motion  be  overruled,  an  ap- 
peal may  be  taken  to  the  court  of  er- 
ror, or  application  may  be  made  for  a 
writ  of  error  or  tupertrdeat  lo  the  or- 
der overruling  such  motion.  Mom 
amd  others  v.  Mou**  Adm^r,  293 

SUPPLEMENTAL  BILL. 

A  supplemental  bill  may  be  offered  afler 
publication  of  depositions,  and  setting 
the  cause  for  hearing ;  but  the  ori- 
ginal bill  cannot  be  amended.  Fiea- 
eantey.  Logans     '  489 

SURETY. 

It  is  no  ground  for  relieving  in  equity 
either  the  principal  or  the  sureties  in 
ft  forthcoming  bond,  that  the  prin- 
cipal was  not  the  owner  of  the  pro- 
perty specified  therein,  or  had  only  a 
qualified  interest.  Syme  and  others 
V.  Montague,  180 

SURVEYS.  . 

1.  Mistaken  descriptions  in  surreys   or 

conveyances  ought  to  be  disregarded 
wlien  compared  with  natural  or  re- 
puted boundaries,  or  lines  of  marked 
trees.    Dogan  v.  Seeknght^  Lessee  of 
Carter,  125 

2.  See  Boundaries^  No.  2.  t^ 

3.  The  validity  of  a  patent  for  land  grant- 

ed by  a  sister  state  cannot  be  colla- 
terally drawn  in  question,  in  the 
courts  of  any  other  state^  on  the  sug- 
gestion that  the  survey  on  which  it 
was  founded  was  a  forgery.  See  Pa. 


tkut  fok  LAUD,  No.  X. 
FomUiime^ 

SURVIVORSHIP. 


r, 
146 


1.  In  an  action  against  the  represeittatma 
of  a  person  deceased,  on  ft  joint  co- 
venant entered  into  before  tbc  act 
*' concerning  partitions  and  joiot 
rights  and  obligatinnsy'*  if  ie  appear 
from  the  declaration,  that  one  of  the 
joint  covenantors  »urvivt;<l,  it  is  a  ra- 
dical defect,  and  not  cared  by  ver- 
dict    AtceeiTs  Adm'rs  ▼.  AfUion,  2S3 

2>  In  a  suit  b^  husband  and  wife,  far  the 
recover^'  of  personal  pniperty  io  her 
ri^ht,  if  the  husband  die,  the  ngitt 
survives  to  her ;  and  on  her  i^ejuk 
the  suit  should  not  be  revised  in  the 
name  of  his  administrator.  }  oM^kan 
et  ux-  v.  HilsoMt  4i2 


TAXES. 

X.  The  Commonwealth's  taxes  an  the  pn»- 
perty  are  to  be  paid  in  preferenrr  to 
the  claim  of  any  creditor  of  a  dece- 
dent. Nimmo*s  £x'r  v.  The  Con- 
momvea/thf  57 

See  ExEcuTOBs  akd  Abmikistka* 

TOSS,  Mo.  3. 

2.  An  heir  is  not  bound  for  taxes  doe  from 
the  ancestor.^    Majdom  ▼.  G^ode^et  aL 

460 

TENDER. 

A  home  defendant  decreed  to  pay  no- 
ney  to  a  creditor  of  an  abaent  de- 
fendant, will  be  compelled  to  pay  in- 
terest, unless  he  make  a  legal  tender, 
or  bring  the  money  into  court.  Boss 
V.  Austii^  50% 

TOBACCa 

The  aid  of  a  court  of  equity  b  neccssa- 
ry  and  proper  in  assisting  proccaa  of 
execution  levied  on  tobacco  in  pub- 
lic warehouses.  Ogg  y.  MaaM^ 
and  others^  44J 

TRIAL. 

The  rule  which  (pves*  e^cecutors  or  ad- 
minittrfttors  a  tenn  after  proceit  oC 

4 
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rcTiTal  returned,  is  for  their  benefit : 
they  may  therefore  waive  it  and  try 
the  cause.    Chevi  v.  tioe,  489 

TRUST. 

To  prevent  length  o  time  from  barring 
a  claim,  on  the  ground  that  the  po^i- 
session  of  the  defendant  watt  fiducia- 
ry, such  poiisession  must;  have  been 
iiduciai-y  as  to  ih^  plaintiH',  or  those 
under  whom  he  claims.  Spowvaood  v. 
Dandridge  ami  other*,  139 

Sec  Possession,  No.  1.    , 

TRUST,  DEED  OF. 

1.  J.  B.  being  indebted  to  certain  Bri- 
tish merchants,  conveyed  a  tract  of 
land,  and  sundry  slaves,  in  trust,  to 
secure  the  pajmtnt  of  the  debt,  in 
three  equal  annual  instalments,  with 
interest  from  the  date  of  the  deed 
of  trust ;  the  payments  to  be  made 
in  tobacco,  to  be  delivered  at,  and 
addressed  to  them  in  London,  on 
which  they  were  to  draw  the  usual 
and  accustomed  mercantile  commis- 
sion of  ?1  shillings  sterling  for  each 
-  hogshead  actually  shipped ;  and  it 
vas  further  provided,  that  in  case  of 
non-shipment  of  the  tobacco,  a  fur- 
ther sum  equivalent  to,  and  iu  lieu 
of,  the  .usual  mercantile  comraissioR 
therein,  at  the  rate  of  21  shillings 
sterling  per  hogshead,  estimating 
each  hogshead  to  be  worth  10/.  ster- 
^Ag,  was  to  be  added  to  each  pay- 
ment ;  held  that  the  transaction  was 
usurious,  and  the  deed  of  trust  void. 
PoilaH  V.  Baylor**  Devisees,  223 

2.  How  far  it  must  appear  that  the  pro- 

ceedings on  a  sale  under  a  deed  of 
trust,  must  pursue  the  terms  of  the 
deed.   Ih.  22V.«, 

3.  All  deeds  of  trust  and  mortgages  must 

be  proved  by  three  witnesses,  or  ac- 
knowledged by  the  party,  aod  re- 
corded within  eight  months,  or  they 
will  be  yoid  as  to  creditors  and  sub- 
sequent purchasers,  and  they  are  only 
valid  as  to  such,  from  the  time  when 
they  are  fully  executed.  Jennings 
^  Robinson  v.    The  Jttorney-Generalt 

424 

TRUSTEE, 
1.  By  appearing  and  contesting  on  its 


merits  a  motion  for  leave  to  erect  a 
mill,  may  be  precluded  from  after- 
wards saying  that  he  was  not  legally 
summoned  as  the  tenant  or  proprie- 
tor of  the  land.       Coinnan  v.  Moody, 

2 
See  MiLi^s,  No.  1. 

2.  In  what  cases  trustees  are  liable  to  pay 

interest  on  the  trust  money  retained 
in  tlieir  hands  j  and  how  ihcy  may 
discharge  themselves  from  such  lia- 
bility.    Miller  v,  Bexct^eys,  &c.     415 

3.  Conipensati«>n  allowed  to  trustees  for 

executing  the  trust,  ib. 

4.  How   iar  a  trustee  allowfcd  for  dis- 

bursements made  by  him,  without 
the  consent  of  his  co-trustees,         ib. 

5.  What  evidence  ought  to   be  required 

by  a  commissioner  as  to  certain  items 
of  disbursements,  ib. 

6.  A  purchase  of  land   by  an  executor, 

which  had  been  sold  by  him  agreea- 
bly to  the  will  of  his  testator,  is  va- 
lid if  it  appear  that  his  conduct  ia 
the  sale  was  fair  and  correct.  M'Key^ 
i'xV  of  Fuqua,  v.  Young,  430 

7.  In  what  cases  trustees,  executors,  or 

administrators  shall  pay  costs  out  of 
their  own  estates.   Sorrel  T.   Proctor, 

431 


U 


UNITED  STATES. 

See  Circuit  Court  op  the  Ukitbu 

States. 
See  also   Patent    for  Lani>,  No-  L 

Lassly  v.  Fontaine,  146 

US£  AND  OCCUPATION. 

1.  Assumpsit  for  use  and  occupation  of 

land,  by  permission  and  assent  of  the 
plaintiff,  on  an  express  promise,  lies 
at  common  law.  See  Assumpsit, 
No.  1.     Eppes  v.  Cole,  161 

2.  -^M<frtf,  as  to  an  implied  promise  ?     ib, 

\Sy  N»  B.  In  the  case  of  Sutton  y. 
Mande^ille,  it  has  since  been  deci- 
ded, that  the  action  lies  on  an  im- 
plied promise. 

*      .    USURY. 

1.  J.  B.  being  indebted  to  certain  ^nVwA 
merchants,  conveyed  a  certain  tract 
of  land  and  sundry  slaves,  in  tnistf 
ta  secure  the  payment  of  the  debt, 
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ed  in  Ueu  of  dowcr^  thoug'h  not  so 
expressed.     Sice  Intention,  No.  1. 
^  Ambler  and Jhfi  v.  Norton^  23 

%  In  pleading,  it  is  not  necessary  to  set 
foilUthe  whole  of  a  will,  but  only  the 
substance  of  so  n)uch  thereof  a^  re- 
lates to  the  point  in  question,         ib. 

3.  See  Jointure,  No.  5.  ib. 

4.  The  proceeds  of  the  sale  of  land,  di- 

rected by  a  will  to  be  sold  for  the 
payment  of  debts,  are  equitable  as- 
sets. See  Assets,  No  2.  Nimmo't 
Ex*r  V.  The  Comniormttaith,  57 

5.  In  every  case  of  an  appeal  in  a  contro- 

versy concerning  {lie  probate  of  a 
wlUt  the  original  paper  exhibited  for 
probate  ought  to  be  brought  before 
the  appellate  court,  by  writ  of  tubpa- 
naduce*  tecu^n.  See  Probate,  No.  1. 
Jlarh  and  Wife  v.  Bryant  and   Wife, 
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6.  A   nuncupative  will  not  made  at  the 

habitation  of  the  deceased,  nor  where 
he  had  resided  for  ten  days  next  pre- 
ceding, but  authenticated  as  the  law 
requires,  ought  to  be  established, 
notwithstanding  his  being  very  un- 
well wheti  he  left  home ;  if,  after- 
wards, he  was  taken  more  danger- 
ously  ill,  and  died  at  the  pUce  where 
such   will   was  made,  ib, 

7.  Although  in  committing  a  ■uncupative 

will  to  writing,  within  six  days  from 
the  speaking  of  the  testamentary 
words,  a  distinct  and  independent 
part  thereof  be  omitted,  the  residue 
of  the  will  is  not  thereby   vitiated, 

ib. 

8.  A  testator's  bequeathing  (among  other 

things)  an  article  of  property  which 
does  not  belong  to  him,  is,  at  most, 
only  a  circumstance  from  which  to 
infer  a  state  of  mind  unfavourable  to 
the  making  of  a  testament;  and 
ought  not  to  pcevail  against  positive 
testimony,  shewing  his  competency 
to  make  a  will  at  the  time  in  question, 

ib. 

'9.  In  construing  a  will  the  whole  must  be 

taken   together,    and   no  particular 

clause  or  clauses  selected.    Reno*t 

Ex*r9  V.  Davit  and  IVife,  288 

10.  The  word  increase  (without  the  word 
yi<fiirff  preBxed)  in  the  bequest  of  a 

female  slave  is  ambiguous:  and  if 
the  intention  of  the  testator  in  using 
it,  cannot  be  ascertained  from  the 
whole  will  taken  together,  parol  evi- 
dence is  admissible  to  explain  it,    ib. 

11,  Construction  of  a  will.     What  words 


give  a  vested  interest  which  trill  pasi 
to  the  representatives  of  a  deceisd 
legatee,  tliough  he  wm  wit  to  enjojr 
the  esUte  till  tJie  de&th  of  a  particu* 
lar  tenant  for  life,  and  died  before 
that  event  happened.  Taylor^ i  AdnCx 
V.  Taylor^ t  Ex'rs,  411 

12.'  Where  a  will  directs  the  sale  ind 
conveyance  of  land  by  executors,  in 
general  terms,  a  con%''e\anceby  tvo 
out  of  three  executors,  all  of  whom 
qualified  and  are  living,  is  not  vslid 
in  law,  and  cannot  be  aided  in  equi- 
ty.   JH[*Jiae  V,  Farrovi,  i44 

WITNESSES. 

1.  If  a  defendant  at  law  be  ruled  into  a 

trial  in  the  absence  of  some  of  his 
witnesses,  to  whose  materialitj  lie 
has  made  affidavit,  he  mayeiceptto 
the  opinion  of  the  court,  sod  proceed 
to  obtain  relief  in  a  superior  court  of 
common  law,  but  not  in  chancery. 
Spne  and  other*  v.  Mtntagvef     180 

2.  All  deeds  of  trust  ^itdmortgigestauA 

be  proved  by  three  in'Uiesaea,  or  ac- 
knowledged by  the  party,  and  re- 
corded within  eight  months,  or  they 
will  be  void  as  to  crediton  and  sub- 
sequent purchasers,  and  they  arc  oo* 
J  V  valid  as  to  such,  from  the  time 
they  are  fully  executed.  ymi»ii 
&  J^obintoH  v.  The  Attomj-Geurdt 

3.  A  verdict  obtained  at  law,  on  the  tes- 

timony of  a  single  witness,  whose  an- 
swer  '(when  he  is  brought  into  qui- 
ty  on  the  ground  of  his  being  a  part- 
ner) is  clearly  contradicted,  shooW 
be  set  aside, and  a  new  trial  d«*^ 
Verdier  r.  Hume  6?  Bmt,        J^ 

4  A  commission  to  extinine  one  of  tw 
defendants  as  a  witness  shouW  W 
awarded  on  the  motion  of  tbepw": 
tiff  in  chancer}',  as  a  »n««^^ 
course,  saving  aU  just  e^c^P^ 
Piainwlie  v.  Brawn  and  otkert,    «» 

5.  A  commission  cannot  issue  at  w« 
instance  of  the  defendant  iotuf^ 
the  plaintiff  as  a  witness  in  ibc  «»^- 
£o*t  V.  Carter, 

WRITS. 

A  writ  returnable  to  a  district  court  of 
common  law,  might  lega  ly  ^  « 
cutftd  at  any  time  during  the  ^J 
which    it   was  returnable.   ^^ 
&  Vast  V.  Lonfi  Jdm*r, 
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